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Yakima,  Washington,  Monday,  March  17,  1947 
10  o'clock  A.M. 

(All  parties  present  as  before,  and  the  trial 
was  resumed.) 

Mr.  Holman:  May  it  please  the  Conrt,  this 
morning  again  I  received  an  additional  telegram 
from  Mr.  King,  the  witness  that  I  had  subpoenaed, 
and  at  one  time  I  had  arranged  to  have  his  testi- 
mony on  Thursday,  on  account  of  his  physical 
condition,  and  he  left  Wednesday  evening.  He 
arranged  to  be  back  here  Sunday  evening,  last  eve- 
ning, to  be  present  in  court  this  morning.  He  says 
''Because  of  physical  condition  I  regret  it  is  not 
advisable  for  me  to  come  to  Yakima  at  this  time"; 
and  I  would  therefore  respectfully  make  applica- 
tion, in  the  event  I  am  unable  to  have  him  clear 
with  his  doctor  so  he  could  be  here,  that  we  could 
take  his  testimony  before  you  in  Spokane,  if  it 
would  be  possible.  I'm  just  disappointed,  that's 
twice  I've  been  disappointed,  and  still  I  do  know 
the  man's  arm  is  in  bad  shape. 

The  Court:     Where  does  he  live? 

Mr.  Holman:     Cheney,  your  Honor. 

The  Court:     What  will  he  testify  to  here? 

Mr.  Holman:  May  I  have  just  a  minute,  your 
Honor,  [1900]  to  find  that? 

The  Conrt :  Yes.  Where  was  he  subpoenaed,  Mr. 
Holman  ? 

Mr.  Holman :     He  Avas  subpoenaed  in  Cheney. 

The  Court :  Too  far  to  compel  him  to  attend, 
is  that  true?  . 
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Mr.  Holman:  Wait  just  a  minute,  your  Honor. 
He  was  subf>oenaed  here;  he  was  in  the  courtroom 
here.  I  am  sure  the  Marshal  subpoenaed  only  Mr. 
Black  away  from  here,  your  Honor. 

The  Court:  Let  me  see  his  telegram.  He  hasn't 
any  doctor's  certificate  attached  to  it,  or  anything 
of  that  sort. 

Mr.  Holman:  Oh,  no.  I  read  one  before  to  your 
Honor. 

The  Court:  Well,  obviously  his  testimony 
couldn't  be  taken  before  me  in  Spokane  without 
continrung  this  case  until  some  future  date;  that 
would  involve  a  continuance. 

Mr.  Holman:  Yes.  I  just  received  that  this 
morning. 

The  Court:  I  think  these  people  who  are  bring- 
ing this  case  under  the  Miller  Act  are  entitled  to 
have  it  determined  within  some  reasonable  time. 
It's  already  gone  beyond  a  reasonable  time.  I'm 
not  inclined  to  grant  [1901]  any  continuance.  If 
Mr.  King  is  unable  to  attend,  perhaps  you  can  get 
coimsel  to  stipulate  what  he  will  testify.  If  he  is 
physically  able  to  attend,  and  doesn't  want  to  be 
inconvenienced,  then  an  application  to  adjudge  him 
in  contempt  would  be  in  order  here. 

Mr.  Holman:  Your  Honor,  I'll  call  Mr.  King 
at  noon  and  advise  your  Honor  further. 

The  Court:  I  won't  grant  any  continuance  in 
this  case,  and  we're  going  to  start  loii,r},-er  sessions. 
We're  going  to  continue  until  4:30  todaj^  and  con- 
vene at  9:30  tomorrow  morning.     Hov\'  lou.c,'  we  go 
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tomorrow  will  depend,  on  how  we  get  along.  I 
would  suggest  you  have  your  witnesses  here  more 
rapidly  than  one  every  other  day. 

Mr.  Holman:     I  have  my  witnesses  here. 

The  Court :     I  am  happy  to  hear  that. 

Mr.  Holman:  Your  Honor  asked  me  what  the 
testimony  was  of  Mr.  King,  but  I  take  it  now  I'll 
hold  that  and  talk  to  comisel;  we  may  be  able  to 
stipulate.     Call  Mr.   Stamples  to  the  stand. 

GEORGE  STAPLES 

recalled  as  a  witness  on  behalf  of  the  defendants 
Macri,  testified  as  follows: 

Direct  Examination 
By  Mr.  Holman : 

Q.  Mr.  Staples,  you  have  already  testified  here. 
After  you  had  lined  oiit  the  job,  who  was  employed 
for  the  purpose  of  building  the  forms?  [1902] 

A.  John  Klugg  as  carpenter  foreman,  and  Rob- 
ert Monrad. 

Q.  Now,  what  arrangement  was  made  as  to  the 
plan  of  building  forms  with  respect  to  the  line 
of  structures?  What  were  your  instruction  to 
them  ? 

A.  Well,  we  wei-e  to  follow  down  from  Ihe 
structures 

Mr.  Olson:  I  object  as  being  immaterial,  if  the 
Court  please,  what  instructions  Mr.  Staples  gave 
to  Mr.  Klugg  and  Mr.  Monrad.  This  was  at  a  time, 
as  I  imderstand,  when  they  wei*e  under  his  employ. 
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The  Court:  That  was  before  Schaefer  started 
in.     ^Viiat  is  the  materiality  of  that  Mr.  Holman? 

Mr.  ITolman:  Merely  to  show  the  manner,  the 
type  of  forms  being  constructed,  your  Honor,  at 
the  time  Mr.  Schaefer  took  them  over  as  testified 
by  Mr.  Macri. 

The  Court:  Well,  would  he  be  bound  in  any 
way  by  the  type  of  forms  that  you  were  making 
before  he  started  in? 

Mr.  Holman:  No,  I  think  not,  your  Honor,  but 
I  wanted  to  show  what  had  been  the  structures  that 
had  been  built,  I  mean  what  panels  had  been  built 
for  what  structures. 

The  Court:  Well,  go  ahead  and  show  what  had 
been  done. 

Q.  (By  Mr.  Holman)  :  Tell  what  had  been  done 
by  way  of  building  panels  for  forms,  Mr.  Staples. 

A.  Well,  we  were  laying  out  the  panels  for  25 
structures  to  take  care  of  the  first  lateral ;  in  other 
words,  we  plamied  to  use  25  complete  forms,  which 
according  to  our  plan  would  take  care  of  the  pour- 
ing of  approximately  15  structures  a  day. 

Q.  Now,  you  had  contemplated  placing  of  hov>' 
much  concrete  per  day? 

Mr.  Olson:  Now,  I  object  to  them  testifying 
what  their  plans  were. 

Q.  Very  well,  I'll  withdraw  the  question,  Mr. 
Staples,  I  believe  you  testified  that  yon  had  charge 
of  the  operations  of  equipment?  A.     Yes. 

Q.  Yes;  and  I  believe  you  testified  that  the  hoe 
was  used  for  excavating  the  structures? 

A.    Yes. 
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Q.  Will  you  explain,  please,  in  detail  to  the 
Court  how  the  hoe  is  operated  to  dig  a  structure 
excavation,  both  first  for  a  shallow  and  then  for  an 
intermediate  and  then  for  a  deep  structure?  How 
is  it  used,  particularly  with  respect  to  its  operations 
in  cutting  banJ^s  or  effecting  banks? 

A.  Well,  the  hoe  proceeds  down  the  pipe  line 
until  it  comes  to  the  structure  station.  As  it  ap- 
proached the  structure  station  the  oiler  or  whoever 
is  marking  out  for  the  cut  [1904]  stakes  out  the 
structure  one  foot  outside  of  the  neat  lines  of  the 
concrete;  then  the  hoe  sets  up  at  the  most  central 
point  of  operation  to  the  structure,  so  that  it  has 
not  too  many  moves  around  there,  and  proceeds  to 
pull  the  earth  from  the  far  side  across  the  structure 
and  deposit  it  to  either  side,  where  it  will  be  out 
of  the  way  of  form  setters  or  concrete  placing,  and 
then 

Q.  May  I  ask  you,  is  the  material  pulled  to  the 
rear  and  deposited  in  the  rear,  or  is  it  deposited 
on  the  sides  ? 

A.  It  is  deposited  on  the  sides,  away  from  th-',^ 
structure,  so  that  it  won't  fall  back  into  the  hole, 
and  so  that  it  won't  })e  in  anyone's  way  that  has 
to  work  around  the  structure,  and  in  making  its 
bite  it  reaches  far  out  in  front  of  the  machine,  be- 
cause it  can't  possibly  make  a  vertical  cut,  and  when 
it  pulls  the  earth  toward  the  machine,  it  is  rarely 
necessary  to  move  the  shovel  back  in  order  to  get  the 
groimd  out.  In  other  words,  at  the  far  end  of  the 
structure  and  the  near  end,  there  is  much  more 
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excavation  done  than  is  necessary,  because  of  the 
size  of  the  hoe  and  the  length  of  the  boom.    It  isn't 
possible  to  manipulate  it  in  a  small  space. 

Q.     What  sort  of  boom  length  did  the  hoe  have? 

A.  Well,  I  believe  we  had  a  35 — about  a  35-foot 
stick. 

Q.  That's  what  I  mean  by  boom,  is  the  stick, 
is  it?  A.     Yes.  [1905] 

Q.  Then  with  respect  to  the  excavation  on  the 
sides  the  same  as  the  ends,  and  the  hoe  would 
the  operation  there? 

A.  Well,  the  structure  was  staked  out  at  the 
sides  the  same  as  the  ends,  and  the  hoe  would 
cut  one  width  of  the  bucket,  on  a  shallow  struc- 
ture, outside  of  the  stake.  The  width  of  the 
bucket  was  26  inches,  and  where  we  wanted  a  slope 
on  it,  we'd  just  knuckle  down  on  the  top  of  the 
bank  with  the  bucket,  which  would  knock  all  that 
earth  loose,  and  it  would  fall  to  the  bottom,  and 
scoop  it  out,  and  have  the  rough  excavating  for 
that  structure.    In  the  case  of  a  deep  structure 

Q.  Just  a  minute,  Mr.  Staples.  Were  the  sides 
of  the  excavations  for  the  form  staked  also,  were 
the  sides  staked,  or  not?  A.     Yes. 

Q.  Now,  was  there  any  offset,  or  were  those 
right  at  the  line  of  the  side,  vrhere  the  form  would 
go? 

A,  Well,  the  offset  stakes  Avere — on  some  of  the 
structures  were  set  back  T  believe  five  feet  outside 
of  the  form.  Their  policy  had  been  three  foot  off- 
set, but  when  we  were  digging  the  hoe  would  reach 
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across   and  would   take   out   the   three   foot   offset 
stake,  so  we  requested  that  we  have  a  five  foot  off- 
set, so  that  when  we  were  through  with  the  excava- 
tion we'd  still  have  a  stake. 

Q.  Now,  with  reference  to  the  reporter's  table 
here,  calling  [1906]  the  end  nearest  you  one  of  the 
ends  of  the  structure,  and  nearest  me  the  other 
end,  and  the  side  he's  writing  on  and  the  opposite 
side  as  the  sides  of  the  structure,  will  you  tell  me 
whether  or  not  there  were  any  stakes  opposite  the 
sides  of  the  excavation  out  here,  where  the  re- 
porter is  and  where  the  clerk's  desk  is? 

A.  Well,  there's  two  sets  of  stakes.  There  are 
stakes  all  around  the  structure,  which  consisted  of 
— rather,  which  were  our  marking  for  the  cut,  and 
then  there's  the  Bureau  stakes  that  give  the  loca- 
tion of  the  angle  point  and  the  structure  itself. 

Q.  Now,  in  a  hoe  excavation  what  is  the  general 
condition  at  the  bottom  of  the  hole  after  it's  been 
excavated f  A.     The  bottom  of  the  hole? 

Q.     Yes. 

A.  There  would  be  in  that  soil  usually  about 
three  tenths  of  loose  dirt. 

Q.     That  would  be  three  tenths  of  what? 

A.     Three  tenths  of  a  foot. 

Q.  Three  tenths  of  a  foot  of  loose  dirt;  that 
would  be  about  how  many  inches  ? 

A.  Well,  I  would  have  to  look  at  the  scale;  5 
inches  is  54/100,  and  that's  all  I  remember  on  the 
metric  scale. 

Q.     Something  less  than  5  inches? 

A.     Yes.     [1907] 
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Q.  Now,  then,  what  was  the  fine  grading  proc- 
ess? 

A.  Well,  the  holes  were  cut  about  three  tenths 
high,  of  the  highest  elevation  in  the  cluster  of 
structures,  so  that  the  floor  would  not  be  disturbed 
hy  the  teeth  of  the  shovel.  The  fine  graders  in 
coming  along  had  to  take  down  three  tenths,  which 
consisted  merely  of  throwing  out  the  loose  dirt  of 
the  high  level.  The  other  levels  had  to  be  cut  out 
by  hand,  unless  they  were  separated  far  enough 
where  it  was  safe  to  get  in  and  scoop  out  some 
with  the  hoe. 

Q.  Was  there  a  practical  purpose  for  cutting 
with  the  hoe  three  tenths  high;  any  reason  for 
that? 

A.  Yes,  so  as  not  to  disturb  the  floor  level  which 
they  had  to  place  concrete  against. 

Q.  Now,  after  the  hole  had  been  dug  with  the 
hoe  and  fine  graded,  was  there  anything  else  to  do 
then,  in  advance  of  placing  the  forms?  Was  it 
ready  for  the  forms? 

A.  When  the  fine  grading  is  complete  it's  ready 
to  receive  the  forms. 

Q.  There's  been  some  testimony  here  regarding 
measurements  between  you  and  Mr.  Waltie  around, 
or  at  least  in  the  \dcinity  of,  structure  18  on  lateral 
59.3.    Do  you  recall  that  circumstance,  Mr.  Staples  ? 

A.  Well,  structure  18,  while  I  'm  not  sure  of  that 
structure  number,  I  believe  I  know  which  one  it  is. 
It  was  at  the  [1908]  south  side  of  a  road,  it  was 
the  south  side  of  a  road  crossingr  on  the  first  lateral 
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or  one  of  its  sub-laterals,  in  which  the  floor  was 
over-cut  by  approximately  two  and  a  half  feet,  as 
I  recall,  and  it  necessitated  cribbing  and  back  fill- 
ing and  tamping  to  bring  that  back  to  grade. 

Q.  Now,  was  that  done  by  you,  or  under  your 
direction  ? 

A.  Yes,  the  cribbing  of  the  over-cut  on  that  one 
box  was  done  under  my  direction. 

Q.  Was  there  any  work  remaning  to  be  done 
on  that  one  hole  after  you  had  completed  that 
work  that  you've  detailed? 

A.  Yes,  there  was  a  little  work  remained  to  be 
done. 

Q.  Can  you  tell  the  Court  about  how  much  work 
there  was  to  be  done  and  what  was  the  nature  of 
that  work"? 

A.  Well,  the  outlet  box  needed  a  little  work 
on  that,  and  just  a  little  general  trimming  and 
cleaning  out  would  be  probably  about  two  or  three 
man  hours,  would  have  completed  it. 

Q.  Can  you  tell  me  whether  or  not  you  and  Mr. 
Waltie  checked  any  holes  together,  Mr.  Staples "? 

A.     Yes,  we  did. 

Q.     About  when — what  time  was  it  ? 

A.  It  was  before — well,  we  checked  some  on 
April  29. 

Q.     AYhat  did  you  and  Mr.  Waltie  do? 

A.     On  April  291 

Q.     No,  when  you  checked  the  holes ;  you  say 

A.  Well,  prioi'  to  that,  when  we  made  our  first 
excavations,  I  asked  him  how  he  wanted  the  holes 
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cut,  and  he  said,  well,  jnst  give  them  some  room  so 
they  could  get  in  there  and  set  the  form;  that  was 
new  to  them  and  they  wanted  to  become  acquainted 
with  the  work,  and  we'd  see  how  that  would  go; 
in  the  meantime  I  could  just  continue  with  the 
excavation  as  it  had  been  done,  and  we  would  find' 
out  what  we  needed  to  make  it  an  easier  process 
for  them. 

Q.  Mr.  Staples,  in  the  hoe  excavations  was  there 
any  departure  from  the  usual  hoe  excavation,  re- 
stricted in  any  way,  hoe  excavations  for  structures 
— did  you  depart  from  that  in  any  way  ? 

Mr.  Olson:  I  object  to  that  question  as  asking 
for  a  conclusion  from  this  witness  as  to  whether 
he  had  departed  from  the  usual  hoe  excavation. 

Mr.  Holman:  I  thought  he  had  qualified  the 
other  day  sufficient  for  excavation. 

The  Court :  I  think  he  can  tell  how  he  excavated 
the  holes,  but  counsel  is  basing  it  upon  his  depart- 
ure from  what  was  usually  done. 

Q.  (By  Mr.  Holman) :  Maybe  counsel  antici- 
pated something  I  don't  have  in  mind.  Did  you  re^ 
strict  the  operation  of  the  hoe  as  to  either  cutting 
toward  vertical  or  otherwise  than  it  is  usual? 

A.  No,  it  wasn't,  the  operation  wasn't  limited; 
in  fact,  it  [1910]  was  the  other  way. 

Q.  Now,  in  the  measurements  which  you  and 
Mr.  Waltie  made,  what  was  determined  as  to  those 
holes  you  measured? 

A.  Well,  we  had  settled  on  about,  I'd  say,  aromid 
four  or  five  or  possibly  six  structures  that  there 
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should  be  some  changes  on  before  they  set  the  forms. 
The  principal  correction  that  was  needed  was  to 
cut  back  the  banks  to  give  them  more  room,  and 
I  agreed  to  do  that  work,  and  offered  to  give  them 
two  men,  when  they  got  into  a  structure  and  found 
they  had  to  do  some  work,  well,  I  provided  one  or 
two  men  to  throw  the  dirt  out  for  them,  so  that 
they  would  get  ahead  with  their  forming. 

Q.     Did  you  do  that  work,  Mr.  Staples'? 

A.     Yes. 

Q.     On  the  holes  you  checked?  A.     Yes. 

Q.     Sir?  A.    Yes. 

Q.     You  did. 

A.  I  put  the  men  back  in  with  orders  for  them 
to  do  the  work  that  Mr.  Waltie  wanted  done,  until 
we  found  exactly  what  type  of  hole  they  wanted, 
and  how  the  operation  would  best  proceed. 

Q.  Were  you  present  when  Mr.  W.  E.  Schaefer 
was  in  the  field  setting  up  the  form  panels  into  a 
structure?     [1011]  Q.     Mr.  Schaefer? 

Q.     W.  E.  Schaefer,  yes,  sir;  were  you  there? 

A.  Well,  he  was  in  the  field.  He  never  set  up 
forms. 

Q.     You  didn't  see  him  set  up  any  forms? 

A.     No. 

Q.  You  did  not.  All  right,  sir.  Who  had  charge 
of  the  fine  grading  while  you  were  there,  Mr. 
Staples?  A.     Sheffield. 

Q.     What  is  his  name? 

A.     Curtis  Scheffield. 

Q.  Do  you  know  where  he  is  now?  Have  you 
been  able  to  find  him?  A.     No,  I  do  not. 
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Q.  What  did  you  learn  as  to  his  qualifications 
for  line  grading  *? 

Mr.  Olson:  Now,  if  the  Court  please,  I  object 
to  this  witness  testifying,  obviously  he's  testifying 
to  what  somebody  told  him. 

Q.  I  don't  mean  that.  Strike  the  question.  Did 
you  know  that  he  was  qualified  to  fine  grade "? 

Mr.  Olson:  I  object  to  that,  if  your  Honor 
please.  The  question  is  what  was  done.  They  may 
have  had  the  most  wonderful  fine  grader  in  the 
world,  but  if  he  didn't  fine  grade  these  holes,  that's 
what  we're  up  against.  This  is  an  attempt  to  bol- 
ster the  case  up  by  its  shoestrings.     [1912] 

Mr.  Holman:  I'm  not  interested  in  bolstering. 
I  want  to  know  if  this  man  knew  he  had  a  qualified 
fine  grader. 

The  Court:  I'll  overinile  the  objection.  It  might 
be  corroborative  of  Avhether  the  work  was  done 
properly.    The  question  is  how  it  was  done. 

Witness:  Sheffield  was  on  the  job  at  the  start 
and  assisted  in  the  location  of  the  laterals  for  the 
clearing  process,  and  was  over  the  entire  project 
and  became  familiar  with  every  type  of  stake  the 
Bureau  used  on  the  project,  so  that  he  knew  stakes. 
In  fact,  part  of  the  project,  the  last  end,  when  the 
Concrete  Construction  Company  got  in  and  started 
to  set  forms,  well,  I  went  up  with  them  and  let 
Sheffield  take  the  balance  of  the  grading,  and  he 
was  entirely  capable  of  that.  Also  on  the  pipe  line 
he  had  done  a  little  of  that  work  on  the  job;  he 
laiew  how  to  set  up  a  batter  and  how  to  take  the 
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levels  and  grades  off  of  that,  and  how  to  fine  grade 
for  the  pipe  trench,  and  before  I  put  him  on  struc- 
tures I  checked  over  some  lay-out  plans  with  him, 
and  apparently  he  had  a  good  working  knowledge 
of  the  lay-out  plans  that  he  had  to  follow. 

Q.  Now,  was  he  the  man  whom  you  proffered 
to  Mr.  Waltie  to  use,  or  nof? 

A.     Yes,  he  was  one  of  them.     [1913] 

Q,  And  another  man,  or  not;  how  large  a  crew 
did  you  proffer? 

A.  Well,  there  would  be  one  or  two  laborers  to 
go  with  him,  depending  on  how  fast  they  were  set- 
ting forms  and  the  amount  of  work  to  be  done. 

Q.  Did  you  satisfy  yourself  that  the  forms  which 
had  been  checked  by  Mr.  AYaltie  and  you  had  been 
fine  graded  properly,  Mr.  Staples '? 

Mr.  Olson:  That  question  is  objected  to  as  be- 
ing leading  and  suggestive,  and  further  that  it  is 
immaterial  whether  or  not  he  satisfied  himself. 

Q.  Strike  that  question;  I'll  save  time,  your 
Honor.  State  what,  if  anything,  you  did  toward 
checking,  after  fine  grading  operations,  the  holes 
that  you  and  Mr.  Waltie  had  checked  before,  Mr. 
Staples  '^: 

A.  Well,  I  had  gone  in  and  checked  several  of 
the  lioles  that  we  had  discussed  and  measured,  after 
we  had  made  the  necessary  changes  or  recom- 
mended changes  to  the  fine  grading.  Others,  the 
forms  were  set  in  and  I  didn't  check. 

Q.  AVere  you  present  at  a  meeting  in  the  field 
on  April  29,  1944,  at  which  were  present  Mr.  M.  C. 
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Scliaefer,   Mr.   William  E.   Schaefer,   Mr.   Waltie, 

and  Mr.  Macri '?  A.     Yes. 

Q.  I'll  ask  you  whether  or  not  that  meeting  had 
been  pre-arranged  [1914]  by  anyone  with  you;  did 
you  know  of  it  in  advance? 

A.     I  did  not  knovv^  of  the  scheduled  meeting. 

Q.  Yes,  sir;  and  I  believe  it's  been  testified  that 
meeting  was  April  29,  1944.  Did  you  meet  either 
Mr.  Schaefer  or  Mr.  Waltie  the  day  before,  do  you 
recall  ? 

A.  Yes,  the  day  before  Mr.  Schaefer  came  in  the 
office  and  asked  where  Mr.  Macri  was,  and  I  told 
him  I  didn't  know,  and  he  said  well,  he  had  an  ap- 
pointment to  meet  him,  and  requested  that  I  con- 
tact him,  so  I  called  Seattle,  and  Seattle  said  that 
he  was  on  his  way  to  Yakima,  and  I  told  Mr.  Schae- 
fer, and  I  believe  Mr.  Schaefer  said  ''Well,  we'll 
be  here  tomorrow,  then". 

Q.  Now,  did  you  contact  Mr.  Macri  himself  that 
day,  do  you  recall? 

A.  I  believe  if  I  remember  it  was  the  follow- 
ing day  that  I  was  able  to  contact  him. 

Q.  And  then  where  was  that  meeting  on  the 
following  day,  Mr.  Staples'? 

A.     It  was  in  the  field. 

Q.  Tell  me  just  what  you  remember  of  that 
meeting,  will  you,  including  conversations,  Mr. 
Staples  ? 

A.  Well,  I  was  with  the  back  hoe  on  lateral 
59.5,  or  in  that  vicinity,  and  a  truck  driver  came 
up  and  said  that  they  wanted  me  to  come  over  to 
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lateral  59.3,  and  so  I  [1915]  went  over  there,  and 
Mr.  M.  C.  Schaefer  and  Mr.  William  Sciiaefer  and 
Mr.  Macri  and  Mr.  Fred  Waltie  were  there  discuss- 
ing the  holes.  I  believe  we  started  at  the  first  hole, 
which  covered  structures  1,  2,  and  3,  and  they  were 
discussing  the  amount  of  space  they  needed  in  order 
to  set  a  form  in  and  to  pull  the  form  out,  and  from 
that  structure  we  went  to  the  second  hole  and 
checked  it  over,  and  Mr.  Schaefer  pointed  out  what 
he  wanted 

Q.     Who  did  the  checking'? 

A.  Well,  I  believe  Waltie  and  I  checked  a  few 
of  them,  but  the  discussion  there  was  that  on  the 
first  holes  it  was  an  experimental  proposition. 

Mr.  Olson:  I  would  like  to  have  him  say  what 
was  said,  your  Honor,  and  who  said  it. 

Mr.  Holman :     Yes,  the  best  you  can,  Mr.  Staples. 

The  Court:  Yes,  tell  what  was  said  and  what 
was  done. 

A.  Well,  Mr.  M.  C.  Schaefer  said  that  ''we'll 
concede  that  the  first  structure  is  all  right."  He 
said  "We'll  pass  that  and  go  on  to  the  next."  In 
other  words,  it  was  tight,  and  if  we'  would  watch 
that  on  the  others,  why,  that  would  be  O.K.,  so 
there  was  nothing  more  said  about  the  first  hole, 
and  then  to  the  next  hole,  and  Mr.  Schaefer  pointed 
out  the  banks,  and  I  believe  we  checked  some 
grades,  and  I  don't  recall  whether  they  were  at 
grade  or  not.  As  I  remember  it,  those  first  several 
holes  were  off,  and  they  needed  some  hand  trimm'ng 
to  bring  them  right  down  to  grade.    I  believe  Fred 
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Waltie  and  I  checked  the  grade  on  one  or  two 
holes,  probably  about  three  holes,  and  then  Mr. 
Schaefer  said  *'Well,  let's  go  on  down  the  line."- 
I  said  well,  I  knew  the  condition  of  those  holes, 
he  could  take  Mr.  Macri  on  down  and  show  them 
to  him,  that  I  was  with  the  back  hoe,  and  I  wanted 
to  get  back  to  that,  so  I  left  the  meeting  and  went 
to  the  back  hoe. 

Q.  Now,  do  you  recall  any  other  conversations 
in  your  presence  or  hearing  except  what  you've 
detailed  to  the  Court'? 

A.  The  discussion  while  I  was  there  was  con- 
cerning the  banks  of  the  structures,  and  concern- 
ing the  grades, 

Q.  Well,  I  say,  do  you  recall  any  others  except 
what  you've  detailed *?  A.     No. 

Q.  Did  you  have  any  conversation  at  the  job 
office  on  that  day  and  after  that  meeting,  with  Mr. 
M.  C.  Schaefer  and  Mr.  W.  E.  Schaefer,  do  you 
recall?  A.     I  don't  recall  that  I  did. 

i  iQ.  I'll  ask  you  whether  or  not  on  that  day  and 
at  the  job  office  you  made  any  statement  to  Mr. 
M.  C.  Schaefer,  Mr.  W.  E.  Schaefer,  or  in  the 
presence  and  hearing  of  either  or  both  of  them,  to 
the  effect  that  Mr.  Macri  had  told  [1917]  you  to 
cut  the  holes  wide  enough,  and  that  he  told  you  to 
get  things  moving  ahead,  and  then  whether  you 
made  an  additional  statement  that  ]\Ir.  Macri  told 
you  to  do  that  while  Schaefer  was  there,  but  when 
he  wasn't  there,  go  ahead  and  cut  them  the  way 
they  had  been?  Did  you  make  any  such  state- 
ment? 
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A.  No,  the  only  tiling  that  could  possibly  be 
construed  as  that  would  be  over  the  depth  of  the 
cut  of  the  hoe.  I  did  misunderstand  Mr.  Maori, 
I  wasn't  able  to  catch  what  he  said,  and  he  told 
me  to  cut  those  holes  three  tenths  high  with  the 
shovel,  and  that  had  nothing  to  do  with  the  fine 
grading;  the  fine  grading  was  to  go  down  to  grade. 

Q.  Had  you  ever  had  any  instructions  to  do  the 
fine  grading  three  tenths  high,  or  two  tenths  high, 
or  any  other  one  high?  A.     No. 

Q.  What  were  your  instructions  with  respect 
to  fine  grading*? 

Mr.  Olson :     Your  Honor  please 

Q.  Very  well,  I'll  withdraw  it.  Do  you  recall 
any  conversation  with  Mr.  W.  E,  Schaefer  in  the 
month  of  March,  1944,  did  you  have  any  talks  with 
him  with  respect  to  the  excavations  or  the  fine 
grading  ? 

A.  I  believe  there  were  two  or  three  times  that 
we  discussed  the  excavations.     [1918] 

Q.  I'll  ask  you  whether  or  not  as  the  result  of 
those  discussions 

Mr.  Olson:  Can  you  have  him  fix  about  an  ap- 
proximate time  in  March  that  he  discussed  this? 

^Ir.  Holman:  Well,  if  you'd  give  me  the  time 
that  Mr.  Schaefer  said,  that's  the  time  we're  talking 
about. 

Mr.  Olson :  I  don 't  recall  his  mentioning  that  at 
all. 

Q.  (By  Mr.  Holman)  :  Do  you  remember  the  ap- 
proximate time  in  March,  or  would  you  remember, 
that  you  had  a  talk  with  Mr.  Schaefer? 
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A.  No,  I  don't.  He  was  on  the  job  several  times, 
and  early  in  the  game,  why,  he  discussed  the  ex- 
cavations every  time  he  came  up. 

Q.  Now,  after  that  time  that  you  were  out  in 
the  field  on  April  29,  I'll  ask  you  whether  or  not 
you  had  any  discussion  with  Mr.  Waltie  within  a 
reasonable  time  after  that,  a  day  or  two  after- 
wards %  A.     About  that  time  Waltie  and  I 

Q.  I'm  interested  after  April  29,  now;  did  you 
have  any  talk  with  Waltie? 

A.  Well,  those  dates  are  hard  for  me  to  re- 
member, but  I  believe  that  within  a  day  or  two 
after  April  29,  we  had  agreed  on  the  holes  that 
needed  correction. 

Q.     Now,  when  you  say  "we",  you  mean  whom? 

A.  Waltie  and  myself;  so  I  laid  out  my  work 
accordingly,  and  was  figuring  on  my  schedule  to 
keep  ahead  of  them,  and  at  that  time  they  wanted 
100  structures,  which  we  agreed  to  give  them,  some 
way,  and  all  I  had  to  do  was  to  get  those  holes 
corrected  which  had  been  discussed; 

Mr.  Olson:  Again  I  would  like  to  have  him  state 
what  was  said,  your  Honor.  He's  just  stating  his 
conclusions  as  to  what  was  agreed. 

The  Court :     Yes,  you  should  state  Vv'hat  was  said. 

Q.  If  you  can,  state  what  was  said,  if  you  re- 
call. When  you  say  "we,"  again  you  mean  Waltie 
and  you;  you  said  "we  agreed";  is  that  Waltie  and 
you? 

A.  Yes,  Fred  Waltie  told  me  the  structures  that 
he  wanted  graded,  so  I  made  my  plans  to  correct 
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those  structures  and  keep  the  shovel  moving  to  go 
ahead  and  get  ahead,  so  that  we  could  get  100 
structures  out  of  the  way  and  set  up  a  fine  grading 
crew  that  could  go  ahead  and  keep  ahead  of  the 
carpenters  by  the  requested  number  of  holes. 

Mr.  Olson:     I  ask  that  last  be  stricken. 

The  Court:  That  will  be  stricken.  That  was 
what  he  planned  to  do.  What  did  you  do  ?  What 
was  said  and  done*? 

A.     Then  the  next  time  I  saw  Fred  Waltie 

Q.  Well,  just  a  minute.  The  Court  has  ordered 
stricken  what  you  said.  Now,  tell  the  Court  what 
you  did.     [1920] 

The  Court:  That  part  of  the  answer  which  fol- 
lowed ''I  planned  to  do  so  and  so "  will  be 

stricken. 

Mr.  Holman:  I  thought  he  said  "we";  "we" 
means  Waltie  and  him. 

The  Court:  No,  he  said  "I  planned  to  do  so 
and  so. " 

A.  Well,  I  put  some  men  in  to  correct  the  er- 
rors, and  kept  them  at  that  work  until  a  day  or 
two  following,  whichever  it  was,  the  next  time  I 
saw  Fred  Waltie,  and  then  he  said  that  none  of 
the  holes  was  correct;  that  they'd  all  have  to  be 
corrected. 

Q.  And  had  you  meanwhile  satisfied  yourself  as 
to  whether  or  not  those  corrections  had  been  made? 

Mr.  Olson:  That's  objected  to,  your  Honor,  as 
to  whether  he  satisfied  himself.  Tell  what  he  saw 
and  what  he  found. 

The  Court:     Yes,  what  he  found. 
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Q.  When  you  checked  them,  what  did  you  find 
by  way  of  correction'? 

A.  Well,  I  went  back  and  checked  three  of  the 
holes  that  I  was  reasonably  sure  were  correct,  and 
found  that  they  were,  and  then  just  reported  what 
I  had  found  to  Mr.  Macri. 

Q.  Now,  do  you  recall  having  any  specific  con- 
versation with  Mr.  W.  E.  Schaefer  in  March,  or  in 
May,  either'?     [1921] 

A.  I  don't  believe  I  had  any  conversation  with 
him  in  May,  but  I  don't  recall. 

Q.     And  do  you  recall  any  in  March? 

A.     Not  specifically,  no. 

Q,  Well,  I  want  you  to  recall  them  specifically. 
Was  the  offer,  your  offer,  to  keep  Mr.  Sheffield  and 
helpers  as  fine  graders  used  by  Mr.  Waltie"?  Did 
they  use  them? 

A.  They  did  for  a  while,  and  said  they  were  in 
the  way,  and  didn't  want  them. 

Mr.  Olson:     Said  what? 

(Whereupon,  the  reporter  read  the  last  pre- 
vious answer.) 

Q.  Well,  about  how  long  v/as  it  that  they  kept 
Mr.  Sheffield  and  the  fine  graders,  and  his  crew? 

A.  Well,  I  believe  several  daj^s,  but  I'm  not 
sure  of  the  time. 

Q.  I'll  ask  you  whether  or  not  there  was  any 
list  of  men  and  time  expended  delivered  to  you 
by  Mr.  Waltie  as  a  claim  of  work  done  by  the 
Concrete  Construction  crew  on  digging? 

A.     Well,  at  one  time  Fred  Waltie  came 
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Q.     Can  you  tell  me  about  when'? 

A.  It  was  aromid  the  first  week  in  May,  I  would 
say. 

Q.     All  right,  what  happened  thenf 

A.  Fred  Yv^altie  came  to  me  with  a  list  that  he 
asked  me  to  sign,  and  I  asked  him  what  it  was,  and 
he  told  me  it  was  for  extra  work  performed  by  his 
men  on  excavations,  and  I  asked  him  what  the  pur- 
pose of  that  was,  and  he  said  that  I  was  supposed 
to  O.K.  it  so  that  he  could  send  it  in  to  the  Con- 
crete Construction  Company  office  in  Portland  for 
to  send  to  Mr.  Macri  for  collection,  and  I  told  Mm 
that  I  didn't  know  anything  about  such  an  arrange- 
ment, and  if  there  was  such  an  arrangement  to  have 
it  in  writing  so  that  I'd  have  authority  to  keep  time 
on  it  or  O.K.  a  bill  that  came  in. 

Q.  Had  you  any  instructions  of  any  kind  with 
respect  to  approving  any  such  list? 

Mr.  Olson:  That's  objected  to,  your  Honor,  as 
asking  for  a  conversation,  obviously,  between  he 
and  Mr.  Macri. 

The  Court:     Sustained. 

Q.  Did  you  know  in  advance  that  there  was  to  be 
any  such  list  prepared? 

A.  That  was  news  to  me.  I  had  never  heard  of 
it  before. 

Q.     Sir? 

A.     I  had  never  heard  that  before. 

Q.  Now,  were  you  present  in  the  field  on — the 
date's  been  fixed  here  as  June  15,  1944,  when  Mr. 
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Waltie,  Mr.  M.  C.  Scliaefer,  Mr.  Macri,  and  Mr.  Al 
Cohen  were  present,  and  it's  also  been  testified  that 
Mr.  AUyn  Hunter,  the  bond  man,  was  there ;  do  you 
remember  that  meeting  ?  [1923] 

A.  I  was  in  the  field,  but  I  wasn't  present  at 
that  meeting. 

Q.  Were  you  called  over  to  that  meeting,  Mr. 
Staples,  do  you  rem.ember'?  A.     No. 

Q.     Sir'?  A.     No,  I  was  not. 

Q.     Did  you  attend  that  meeting  at  all? 

The  Court:  He  said  no,  he  didn't  attend  it,  he 
wasn't  there. 

Q.  May  I  have  49,  the  book  of  photographs'?  I 
wish  to  hand  you  what  has  been  offered  into  evi- 
dence as  Exhibit  49.  Calling  your  attention,  Mr. 
Staples,  to  the  photographs  numbered  3,  4,  and  on 
through  14,  as  having  been  taken  May  10,  1944,  were 
you  advised — will  you  look  at  those,  please — were 
you  advised  in  advance  whether  or  not  those  were 
to  be  taken?  Did  you  know  anything  about  them 
bemg  taken,  in  advance? 

Mr.  Olson:  I  think  it  is  wholly  immaterial,  your 
Honor,  whether  we  told  them. 

The  Court:  What  is  the  materiality  of  whether 
he  was  notified  in  advance  of  when  they  were 
taken  ? 

Q.  Well,  I  want  to  know — were  you  present  at 
the  taking  of  them? 

A.  I  was  not  present  when  the  photographs  were 
taken. 
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Q.  Now,  will  you  take  49-3,  and  go  on  through 
those  various  [1924]  photographs  to  49-14,  and  indi- 
cate to  the  Court  if  you  can,  from  those  photo- 
graphs, anything  that  you  recognize  hy  way  of 
tying  to  your  work? 

The  Court:     What  is  that,  Mr.  Holman? 

(Whereupon,  the  reporter  read  the  last  pre- 
vious question.) 

Mr.  Holman :  Tying  to  the  work  that  the  witness 
has  done. 

The  Court:  That's  entirely  too  vague.  I  can't 
see  what  is  to  be  elicited  by  that  question;  I  haven't 
the  slightest  idea. 

Q.  Will  you  take  49-3,  please,  Mr.  Staples,  and 
tell  the  Court  what,  if  anything,  in  that  picture  you 
recognize  and  can  point  out  to  the  Court  pertaining 
to  your  excavation? 

A.  Well,  it  shows  a  form  in  an  excavation  that 
I  couldn't  identify  as  to  station. 

Mr.  Olson:  Now,  your  Honor,  it  seems  to  me 
that  counsel  is  asking  the  same  kind  of  a  question 
there  that  we  were  not  permitted  to  do.  I  wanted 
to  have  Mr.  Darcy  testify  to  what  those  pictures 
showed.  Counsel  said  the  pictures  spoke  for  them- 
selves as  to  what  they  showed.  Now,  I  don't  think 
they  should  be  able  to  put  their  foreman  on  and 
have  him  testify  to  what  they  show. 

The  Court:  I  don't  know  yet  what  counsel 
wishes  [1925]  to  elicit  from  the  question.  It  is 
impossible  to  tell  from  the  question  itself. 
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Mr.  Holman:  I  wanted,  your  Honor,  to  see 
whether  or  not  any  of  those  pictures  which  I  have 
indicated,  while  he  was  there  he  can  tie  to  any 
particular  stations. 

The  Court:  Oh,  you  want  to  know  whether  he 
can  identify  them  to  any  particular  stations?  It 
didn't  say  anything  about  stations,  as  I  recall. 

Mr.  Holman:     I  should  say  structures. 

The  Court:     Or  structures. 

(Whereupon,  the  reporter  read  the  last  pre- 
vious question.) 

'  Mr,  Holman:  That's  what  I  had  in  mind,  with 
respect  to  those  structures,  your  Honor. 
■■  The  Court:  You  had  in  mind  the  numbers  of 
the  structures;  is  that  what  you're  trying  to  tie  to? 
:  Mr.  Holman :  No,  your  Honor,  I  had  in  mind 
tying  to  the  structure  excavations  this  witness  had 
■mside,  if  he  knew;  if  he  can't,  he  can  say  so. 

The  Court:     You  want  to  know  if  these  photo- 
graphs are  ])hotograph.s  of  structures  that  he  exca- 
vated, or  were  excavated  under  his  supervision? 
'.:  Mr.  Holman:     Yes,  if  he  recognizes  them. 

The  Court:     All  right. 

Q.  (By  Mr.  Holman) :  For  instance,  do  you 
recognize  49-3?  [1926] 

• ,  A.     Only  by  the  identification,  structure  number 
6 ;  I  know  that  was  my  excavation. 
,  Q.     You  mean  that's  the  typed  printing  on  there, 
is  that  what  you  mean? 

A.     Yes;  the  structure  itself  I  couldn't  identify. 
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Q.  Now,  will  you  go  right  through  rapidly  with 
each  one,  up  to  14,  and  if  you  find  any  you  can 
identify,  indicate  it  to  the  Court? 

A.  Well,  number  5  shows  a  bank,  far  from  a 
vertical  bank;  maybe  it  is  not  a  one  to  one,  but  it  is 
awful  close  to  it. 

Mr.  Olson :     I  move  that  be  stricken. 

The  Court:  That's  not  responsive;  it  will  be 
stricken.  He's  asking  whether  or  not  you  can  tell 
w^hether  these  are  structures  you  worked  on,  from 
looking  at  the  photographs. 

A.     I  cannot. 

The  Court:  All  right,  he  can't  do  it,  he  says. 
Pi'oceed. 

Q.  That's  all  I  want  to  know,  your  Honor.  I 
think  I'm  nearly  through  with  this  witness,  your 
Honor.  Did  you  have  any  conversation  on  June  29 
with  this  Mr.  Hunter  whom  I  mentioned,  Allyn 
Hunter  ?  A.     No. 

Q.  Mr.  Staples,  w^hat  is  the  fact  with  respect 
to  the  relative  [1927]  cost  of  cutting  banks  vertical 
with  a  hoe,  for  structure  excavations,  as  against 
cutting  them  with  a  slope"? 

Mr.  Olson:  That's  objected  to,  your  Honor,  as 
being  wholly  immaterial,  what  the  cost  of  doing  it 
one  way  as  against  the  cost  of  doing  it  the  other  way 
is  concerned. 

The  Court:  What  is  the  materiality?  What  is 
your  purpose,  Mr.  Holman? 

Mr.  Holman:  My  purpose  only  is  to  show  by 
this  witness  which  would  be  the  more  economical, 
whether  cutting  straight  down  or  with  a  bank. 
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The  Court:     What  difference  does  it  make? 

Mr.  Holman:  Well,  I'm  merely  calling  him  as  an 
expert  on  it;  I  don't  know,  your  Honor. 

The  Court:     You  don't  know  why  it  is  material? 

Mr.  Hohnan:     I  think  it  is  material. 

The  Court:     Why? 

Mr.  Holman:  Because  it  shows  the  reasonable- 
ness of  the  operation  in  the  usual  manner,  your 
Honor. 

The  Court:     Objection  sustained. 

Mr.  Holman:     You  may  inquire. 

The  Court:  The  Court  will  recess  for  five 
minutes. 

(Short  recess.) 

(All  parties  present  as  before,  and  the  trial 
was  [1928]  resumed.) 

The  Court:     Proceed  wdth  the  cross-examination. 

C  ross-Examination 
By  Mr.  Olson: 

Q.  Mr.  Staples,  do  I  understand  that  you  exca- 
vated these  holes  a  foot  out  from  the  neat  line  of 
the  concrete  at  the  foundation  of  the  structure?  Do 
I  understand  you  to  so  testify? 

A.  Not  at  the  ))ase  line;  the  excavation  I 
explained  was  from  the  surface.  Of  course  it  would 
go  down  to  the  base  line. 

Q.  The  foot  out  that  you're  talking  about  is  at 
the  surface  of  the  ground,  from  the  neat  line  of 
the  concrete? 
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A.  That's  where  the  cut  is  started,  yes.  That 
is  the  hoe  operation.  It  is  not  a  foot  out,  it  is  26 
inches,  the  width  of  the  bucket. 

Q.  I'm  asking  you,  then,  Mr.  Staples,  did  you 
excavate  out  one  foot  from  the  neat  line  of  the 
concrete  at  the  foundation  or  base  of  the  structure? 

A.     In  ]iearly  every  case,  yes. 

Q.     In  nearly  every  case? 

A.  There  are  exceptions  to  that,  and  that  was 
on  the  fir.«t  lateral  and  the  first  holes,  and  they 
were  close. 

Q.     On  the  first  lateral  the  first  holes  were  close? 

A.     Yes. 

Q.  Outside  of  that  ,you  excavated  them  a  foot 
out  at  the  base  of  the  structure  ?  [1929] 

A.    Yes. 

Q.  And  did  you  slope  the  banks  at  a  one  to  one 
slope  ? 

A.  The  end  banks  were  sloped,  had  to  be,  the 
way  the  hoe  cuts;  the  side  walls,  which  were  ver- 
tical at  the  time  the  hoe  cut  them,  were  knocked 
down  so  that  they  were  sloped. 

Q.  Now,  the  end  banks,  are  those  the  ones  that 
are  in  the  ditch  itself! 

A.  Well,  it  would  depend  on  the  way  the  shovel 
was  facing. 

Q.     Well,  how  did  the  shovel  face? 

A.  Well,  in  every  case  it  would  be  different, 
just  depending  on  where  you  could  set  up  the  shovel 
and  carry  on  your  excavation  the  easiest. 
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Q.  Well,  then,  when  you  got  through,  did  you 
have  a  one  to  one  slope? 

Mr.  Holman:  Object  to  that,  your  Honor,  as  not 
tlie  test. 

The  Court:     Overruled. 

A.  After  the  first  lateral  none  of  the  structures 
had  vertical  walls. 

Q.  Were  they  to  a  one  to  one  slope?  I'm  speak- 
ing of  the  excavations,  and  not  the  structures. 

A.  They  were  not  precisely  to  a  one  to  one  slope, 
nor  were  they  vertical. 

Q.  Now,  it  is  a  fact,  is  it  not,  Mr.  Staples,  that 
while  [1930]  you  w^ere  on  the  job  and  Mr.  Waltie 
was  there,  that  he  continuously  complained  to  you 
about  the  holes,  the  excavations,  not  being  to  a  one 
to  one  slope,  and  about  them  being  tight  ? 

A.  The  only  complaints  he  had  were  in  the  dis- 
cussions we  had  on  those  first,  I  believe  there  were 
six  structures,  he  had  complaints  about  those. 

Q.  I'm  not  asking  what  complaints  he  had,  but 
what  did  he  say  to  you?  Did  he  make  complaints 
to  you? 

A.  That  was  on  those  specific  holes;  it  was  on 
being  tight. 

Q.  Well,  he  complained  to  you  about  more  than 
just  the  first  six  holes,  didn't  he? 

A.  No,  not  until  the  last  meeting  I  had,  and  at 
that  time  overnight  he  changed  his  mind  and 
decided  that  everv  hole  was  incorrect. 
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Q.  Yes,  and  he  also  complained  to  you  about  the 
sub-grade,  didn  't  he,  of  each  of  the  excavations  ? 

A.  He  did  on  those  specific  structures,  the  six 
that  I  mentioned. 

Q.     But  not  on  any  of  the  others'?  A.     No. 

Q.  Then  why  was  it,  Mr.  Staples,  that  you  were 
going  to  give  him  your  fine  grading  crew  to  work 
under  his  supervision,  if  he  wasn't  saying  anything 
to  you  about  if? 

A.  Well,  that  was  on  those  six  structures.  I  had 
gone  in  [1931]  there  when  they  first  started,  and 
Waltie  was  digging,  and  I  told  him  that  was  our 
job,  and  if  it  was  necessary,  I'd  give  him  several 
men;  it  wasn't  necessary  for  him  to  do  the  digging. 

Q.  Well,  you  said  a  while  ago,  Mr.  Staples,  did 
you  not,  that  you  told  Mr.  Waltie  you  would  give 
him  Mr.  Slieffield  and  one  or  two  men,  and  as  many 
more  as  he  needed,  to  work  under  his  direction  in 
fine  grading  these  holes'? 

A.     That's  right,  on  those  six  structures. 

Q.  Was  that  just  to  last  for  the  first  six  struc- 
tures ■?  A.     Pardon  *? 

Q.     Was  that  just  to  last  for  six  structures'? 

A.     Yes. 

Q.     When  was  it  you  said  that  to  him? 

A.  Well,  that  was  when  he  was  forming  the 
structures  in  about  the  second  or  third  hole.  It 
was  right  at  the  start. 

Q.  Now,  Mr.  Staples,  on  your  find  grading  crev;, 
how  many  men  did  you  have  on  the  fine  grading 
crew'? 

A.    It  varied  from  two  to  five  men. 
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Q.  Two  to  five  men,  and  that  was  true  through- 
out the  time  you  were  there*?  A.     Yes. 

Q.  Did  you  have  anyhody  doing  work  for  you 
classed  as  laborers,  other  than  the  fine  graders'? 

A.     Yes. 

Q.     What  would  they  be  doing? 

A.  Well,  it  depends  upon  what  time  you  mean. 
At  various  times  we  had  laborers  on  clearing. 

Q.  Now,  I'll  hand  you  Macri's  identification  15, 
and  ask  you  to  take  the  period  of  time  that  you 
were  there,  and  ask  you  how  this  Mr.  Sheffield — 
strike  that — as  I  understand  it,  Curtis  Sheffield 
was  your  man  in  charge  of  fine  grading? 

A.    Yes. 

Q.     And  does  he  appear  on  your  payroll  there? 

A.    Yes. 

Q.     Under  what  designation? 

A.  Well,  I  don't  see  it  here,  but  by  union  agree- 
ment he  was  carried  as  a 

Q.     Never  mind;  my  question  is 


Mr.  Hawkins:  Let  the  witness  answer  the 
question. 

The  Court:  Under  what  designation  does  lie 
appear  on  the  payroll? 

A.     Truck  driver. 

The  Court:  I  think  mider  that  it  would  be 
improper  for  him  to  say  what  the  union  rules  or 
agreement  was.  He  can  say  how  he  Avas  designated 
on  the  payroll. 

Q.  Is  he  not  designated  as  such  on  each  one  of 
those  weekly  payrolls?  [1933]  A.     Yes. 
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The  Court:     What  was  the  designation'? 

A.     Truck  driver. 

Mr.  Holman:  I  don't  follow  you,  ''so  desig- 
nated." 

Q.  He  said  he  was  designated  as  a  truck  driver. 
Now,  when  did  you  start  your  fine  grading,  Mr. 
Staples  ■? 

A.     Probably  around  the  middle  of  April. 

Q.  Could  you  find  your  payroll  for  the  week 
that  you  started  your  fine  grading  *? 

A.  Well,  I  wouldn't  be  able  to  pick  the  starting 
date,  but  it  is 

Q.  Well,  there's  two  of  your  payrolls  missing, 
are  there  not,  Mr,  Staples  ?  In  other  words,  the  one 
for  the  week  ending  April  15  is  not  there,  is  it? 

A.     That's  right. 

Q.     Take  your 

Mr.  Holman :  Just  a  minute,  may  it  please  the 
Court. 

Mr.  Olson:     He  said  that's  right. 

Mr.  Holman:     Well,  I  don't  hear  him. 

The  Court:  Perhaps  if  you  speak  up  a  little 
louder;  they  don't  hear  you. 

Q.  (By  Mr.  Olson)  :  Take  the  week  ending  May 
3,  April  27  to  May  3.   Can  you  find  that  one  ? 

A.     Yes.  [1934] 

Q.  All  right;  now,  how  many  fine  graders  do 
you  have  on  the  payroll  that  week?  A.     One. 

Q.     And  who  is  he?  A.     Sheffield. 

Q.     All  right ;  and  how  many  hours  ? 

A.     40  hours. 


1758  Continental  Casualty  Co.  vs. 

(Testimony  of  George  Staples.) 

Q.  40  hours,  and  he's  designated  as  a  truck 
driver  ?  A.     Yes. 

Q.  All  right;  now  take  your  next  week,  May 
4  to  May  10;  how  many  fine  graders  did  you  have 
on  that  week  ?  A.     Seven. 

Q.  Seven;  all  right,  now,  were  those  seven  on 
all  during  the  week,  or  do  you  mean  seven  different 
men  throughout  the  week? 

A.  Well,  some  of  them,  three  of  them,  started 
their  week  the  last  day  of  that  pay  period. 

Q.  And  how  many  other  men  did  you  have  on 
that  last  day  of  the  week,  fine  grading? 

A.     Seven  were  on  that  last  day. 

Q.  May  I  see  that,  Mr.  Staples  ?  Now,  what 
day  is  that,  Wednesday?  Now,  who  are  the  fine 
graders,  the  seven  you  had  on? 

A.  Brown,  Fowler,  Wiley,  Sells,  Amick  and 
Hernandez. 

Q.  Amick  doesn't  appear  on  the  payroll,  does 
he,  that  day?  [1935] 

A.     No;  neither  does  Hernandez. 

Q.     Neither  does  Hernandez?  A.     No. 

Q.  So  you  didn't  have  thsit  many  on  that  day, 
did  you,  Mr.  Staples? 

A.     There  were  five  on  that  day. 

Q.     Now,  on  Monday,  how  many  did  you  have  on? 

Mr.  Holman :     Grive  the  week,  will  you  ? 

Q.  That's  the  week  ending  May  10;  pardon  me 
— I  don't  mean  Monday;  the  first  day  you  show 
on  that  you  show  on  a  Tuesday,  don't  you? 

A.    Yes. 
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Q.  How  many  fine  graders  did  you  have  on  that 
day  ?  A.     Three — four. 

Q.     And   who    are   they'?  A.     Sheffield 

Q.     That's  designated  truck  driver? 

A.     Yes.    Hernandez 

Q.     Hernandez  designated  labor;  that's  two. 

A.     And  Sells. 

Q.     Sells  on  for  five  hours,  designated  laborer? 

A.     That's  right. 

Q.     All  right,  now  the  next  day? 

A.  The  next  day,  Sheffield,  Hernandez,  Amick; 
that's  all. 

Q.  All  right;  now  take  your  next  week.  How 
many  fine  [1936]  graders  did  you  have  on  the  next 
week,  May  11  to  May  17?  A.     Four. 

Q.     That's  including  Mr.  Sheffield? 

A.    Yes. 

Q.  Now,  that's  all  the  laborers  you  show  on 
the  payroll  that  week,  is  it  not?  A.     Yes. 

Q.  So  you're  saying  that  they  were  all  doing 
hand  grading? 

A.     That's  v;hat  they're  on  the  payroll  as. 

Q.     They're  on  the  payroll  as  laborers,  are  they 
not,  Mr.  Staples?  A.     Yes. 

Q.  In  other  words,  for  the  week  ending  May  17 
your  payroll  show^s  three  laborers,  does  it  not? 

A.     Yes. 

Q.  And  it  doesn't  show  that  they  each  worked 
every  day  during  the  week,  does  it?  A.     No. 
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Q.  Matter  of  fact,  the  three  of  them  together 
only  worked  80  hours  the  whole  week,  which  is  two 
men  working  40  hours  a  week,  isn't  that  so? 

A.  Between  the  laborers,  but  Sheffield  was  on 
in  addition. 

Q.  Yes,  Sheffield,  who  was  designated  a  truck 
driver.  Now,  do  you  know  whether  or  not  those 
laborers  were  doing  anything  else  other  than  hand 
grading  that  week?  [1937] 

A.     Principally  that's  all  they  did. 

Q.  Now,  your  next  week  how  many  did  you  have 
on.  May  18  to  May  24,  how  many  laborers  do  you 
show  on  your  payroll?    Three,  is  it  not? 

A.     The  labor  classification  is  three. 

Q.  Three;  all  right,  and  they  didn't  work  every 
day,  did  they?  A.     No. 

Q.  But  the  three  of  them  total  60  hours  for 
that  week?  A.     Right. 

Q.  All  right,  now  the  next  week  how  many.  May 
25  to  May  31,  how^  many  laborers  do  you  show  on 
there  that  week?  I'm  excluding  Mr.  Sheffield.  How 
many  laborers  do  you  show  on  there?  There's  only 
one,  isn't  there,  Mr.  Staples? 

A.     There's  one  laborer. 

Q.  Yes,  and  how  many  hours  did  he  work  that 
week?  A.     Twenty-four. 

Q.  All  right.  Now,  your  week  of  June  1  to 
June  7,  how  many  laborers  do  you  show  on  that 
week?   Again  there's  one,  isn't  there,  Mr.  Staples? 

A.     There's  no  laborers  on  this. 
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Q.     Ending  June  7?  A.     Oh,  May  30 


Q.  I'm  asking  for  the  week  ending — well,  par- 
don me,  did  I  skip  one?  [1938] 

A.  Well,  there's  a  man  on  there  for  doing  struc- 
ture work,  outside  of  Sheffield. 

Q.     Now,  what  week  are  you  talking  about? 

A.     June  7. 

Q.  All  right,  June  7  you  show  one  man  beside 
Sheffield?  A.     Yes,  for  fine  grading. 

The  Court:  When  3^ou  say  the  week  of  June  7 
do  you  mean  the  week  ending  June  7? 

Q.     Yes.   How  many  hours  did  he  work? 

A.     The  laborer,  or  the  fine  grader? 

Q.     Was  the  laborer  doing  fine  grading? 

A.  No;  there's  a  fine  grader  on  here,  has  been 
for  a  couple  of  weeks,  but  he's  not  classified  as  a 
laborer. 

Q.     What  is  he  classified  as?  A.     Lay-out. 

Q.  I  thought  you  said  your  lay-out  man  was 
the  one  who  staked  the  holes  for  the  shovel? 

A.     No. 

Q.     Well,  then,  who  is  your  lay-out  man  there? 

A.     Leonard  LeMaster. 

Q.     And  what  did  he  do? 

A.  He  helped  Sheffield  lay  out  the  structures  for 
tme  grading,  the  finish  work. 

Q.  Well,  was  he  in  charge  of  the  fine  grading, 
or  was  Sheffield  in  charge  of  it?  [1939] 

A.     Sheffield  was  in  charge. 

Q.     But  this  other  man  did  the  laying  out? 

A.     Under  Sheffield. 
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Q.  All  right.  Now,  in  tlie  week  ending  June  14, 
how  many  do  you  show  working  on  your  fine  grad- 
ing crew  then,  and  luider  what  designation*? 

A.     Sheffield,  LeMaster 

Q.     That's  two,  Sheffield  is  shown  as  truck  driver. 

A.  LeMaster,  lay-out,  Fowler,  laborer;  that's 
three. 

Q.  That  again  takes  in  all  the  laborers  shown 
on  that  week,  does  it  not?  A.     Yes. 

Q.  Pardon  me,  before  I  leave  this,  on  June  14 
how  many  hours  did  your  laborer  work  that  week? 

A.     Eight  hours. 

Q.     Eight  hours;  that's  one  day,  isn't  it? 

A.     Yes. 

Q.  All  right;  now,  your  lay-out  man,  how  many 
hours  did  he  work  that  week?  A.     Sixteen. 

Q.  That's  two  days.  Now,  Sheffield,  how  many 
hours  did  he  work  that  week  ?  A.     Forty. 

Q.  Forty.  All  right,  on  the  week  ending  June 
21,  how  many  fine  graders  did  you  have  on  that 
week?  [1940]  A.     Four. 

Q.  Four,  and  under  what  designation  are  they 
shown  on  your  payroll? 

A.     There  are  three  laborers  and  Sheffield. 

Q.     Now,  your  lay-out  man  is  gone  now,  is  he? 

A.     Yes. 

Q.     So  there's  Mr.  Sheffield  and  three  laborers? 

A.     That's  right. 

Q.  And  that  again  takes  in  all  the  laborers  that 
you  show  on  the  payroll  for  that  week? 

A.     That's  right. 
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Q.  Now,  weren't  your  laborers  doing  anything 
else  at  all  besides  fine  grading? 

A.  Whenever  there  was  need  for  the  fine  grad- 
ers to  do  the  fine  grading,  that  work  came  first. 

Mr.  Olson:  I  ask  that  be  stricken,  your  Honor, 
as  not  being  responsive. 

The  Court:  I'll  deny  that.  I  think  it  is  respon- 
sive, generally. 

Q.     Well,  did  they  do  anything  else? 

A.     Yes. 

Q.     And  what  all  work  did  your  laborers  do? 

A.  At  infrequent  periods  they  would  assist  in 
scattering  pipe. 

Q.     Assist  in  scattering  pipe? 

A.     Yes.  [1941] 

Q.     Anything  else? 

A.     I  believe  that's  all. 

Q.  Had  Mr.  Macri  sub-contracted  the  excava- 
tions for  the  pipe? 

Mr.  Holman:  Objected  to  as  outside  of  the 
issues,  your  Honor,  and  not  proper  cross-exami- 
nation. 

The  Court:     Overruled. 

A.     No. 

Q.     He  did  that  work  himself? 

A.     Up  until  that  time,  yes. 

Q.  So  at  the  time  that  we've  gone  into  these 
payrolls,  Mr.  Macri  was  himself  doing  the  pipe 
trench  excavation? 

A.  The  pipe  trench  excavations  all  the  way 
through  the  job. 
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Q.     Pardon  ? 

A.  The  pipe  excavations,  trench  excavations, 
were  not  subbed. 

Q.  Now,  it  was  your  suggestion,  then,  to  Mr. 
Waltie,  Mr.  Staples,  that  Mr.  Waltie  take  this  Mr. 
Sheffield  and  possibly  some  additional  help,  and 
that  he  show  them  how  to  do  this  fine  grading  ? 

A.     No. 

Q.     Well,  what  did  you  tell  Mr.  Waltie,  then? 

A.  I  told  him  that  where  work  to  be  done,  it 
was  our  part  of  the  contract  to  do  that  work. 

Q.     Yes. 

A.  And  I  would  leave  one  or  two  men,  or  what- 
ever was  necessary,  in  order  to  do  that  work  for 
him  so  he  wouldn't  [1942]  have  to  do  it. 

Q.  Well,  w^ho  w^as  going  to  tell  them  what  to  do 
and  how  to  do  it,  Mr.  Staples? 

A.  Well,  at  the  beginning  of  the  job  Waltie 
was  to  show^  them  how  they  wanted  the  banks  cut 
back,  w^hat  they  needed  for  room,  the  principal 
reason  for  that  being  that  at  the  start  of  the  job 
they  preferred  a  vertical  wall,  because  they  can 
place  more  effectively  and  vdth  less  labor 

Mr.  Olson:  I  ask  that  be  stricken  as  not 
responsive. 

Mr.   Holman:     I   submit  it  is,   your  Honor. 

The  Court:  I'll  grant  the  motion.  It  doesn't 
appear  who  "they"  are,  or  who  told  him  that. 
That  is  very  vague. 
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Q.  (By  Mr.  Olson)  :  My  question  is,  Mr.  Sta- 
ples, I'll  ask  it  again,  who  was  going  to  tell  Shef- 
field and  the  other  men  that  you  were  going  to 
leave  with  Mr.  Waltie  how  to  do  the  fine  grading? 

A.  They  were  over  there  so  that  if  a  wall  needed 
to  be  taken  back  more  to  suit  Fred  Waltie 's  idea, 
these  men  would  take  it  out.  They  weren't  there 
to  learn  how  to  take  it  out,  or  how  to  read  grades. 

Q.  They  were  taking  instructions  from  Mr. 
Waltie,  then? 

A.     They  were  to  take  out  the  dirt  at  his  direction. 

Q.  They  were  to  take  instructions  from  Mr. 
Waltie,  is  that  [1943]  so,  or  were  they  to  take 
instructions  from  you? 

A.  Well,  the  truth  of  the  matter  is  that  there 
was  some  more  dirt  to  come  out  there. 

Q.  Mr.  Staples,  just  answer  my  questions.  You 
turned  these  men  over  to  Mr.  Waltie.  Now,  I  'm  ask- 
ing you  who  were  they  to  take  instructions  from, 
Mr.  Waltie,  or  yourself? 

A.     From  Mr.  Waltie. 

Q.  All  right;  and  at  that  time  that  was  the 
entire  crew  of  fine  graders  that  you  had,  was  it  not  ? 

A.     No,  I  don't  think  it  was  the  entire  crew. 

Q.  On  April  28,  Mr.  Staples,  you  say  Mr.  Schae- 
fer came  in  and  said  he  wanted  to  see  Mr.  Macri  ? 

A.    Yes. 

Q.     And  you  said  you  didn't  know  where  he  was? 

A.     I  believe  so. 

Q.  Now,  isn't  it  a  fact  that  Mr.  Schaefer  then 
told  you  and  complained  to  you  about  these  exca- 
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vations  in  detail,  that  they  were  not  to  a  one  to  one 
slope,  that  the  sub-grades  or  sub-elevations  were 
wrong,  and  that  they  were  not  excavated  out  to  the 
proper  lateral  clearance;  didn't  Mr.  Schaefer  say 
that  to  you?  A.     He  could  have. 

Q.     Well,  he  did? 

A.  At  several  times  he  did,  but  I  couldn't  name 
the  place  or  the  time.  [1944] 

Q.  Did  you  ever  see  Mr.  Schaefer,  I'm  speaking 
of  Matt  Schaefer,  when  he  didn't  complain  to  you 
about  the  excavations? 

A.  Well,  there  was  about  three  occasions  that  I 
talked  to  him  about  the  job,  and  on  those  three 
occasions  I  believe  he  brought  it  up. 

•  Q.  Well,  he  brought  it  up  rather  emphatically, 
did  he  not,  Mr.  Staples? 

A.     Well,  I  knew  what  he  was  saying. 

Q.  .  Yes,  and  on  this  April  28  he  then  told  you 
that  if  you  didn't  get  Macri  on  the  job  so  that  he 
could  see  him  and  get  this  job  fixed  up,  he  was  going 
to  pull  his  men  off  and  go  home,  on  April  28  didn't 
he  say  that  to  you? 

■  A.  Well,  he  could  have.  All  I  recall  is  that  he 
asked  me  to  get  Mr.  Macri.  I  remember  that 
distinctly. 

Q.  Yes,  and  you  said  you  didn't  know  where  to 
get  him?  A.     I  believe  so. 

Q.  And  so  Mr.  Schaefer  said  if  you  didn't  get 
hold  of  him  then  and  get  these  excavations  on  the 
button,  that  he  was  going  to  pull  out  and  go  home 
with  his  crew?  A.     Well,  I  don't  recall  that. 
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Q.  Aiid  didn't  you  then  get  hold  of  Mr.  Macri 
in  Yakima? 

A.     I  believe  it  was  the  following  day. 

Q.  Didn't  you  get  hold  of  Mr.  Macri  that  day, 
right  here  in  Yakima?  [1945] 

A.  Well,  I  made  the  calls  right  in  front  of  Mi'. 
Schaefer,  while  he  was  there,  and  whether  I  got 
him  that  day  or  the  next  day,  I  don't  remember.  I 
kept  calling  until  I  could  get  hold  of  him. 

Q.  But  you  got  hold  of  him  that  same  day,  right 
in  Yakima?  A.     I  don't  remember  that. 

Mr.  Hawkins:  I  wonder  if  Mr.  Olson  will  make 
that  clear;  do  you  mean  Mr.  Macri  was  in  Yakima? 

Q.     Yes,  Macri  in  Yakima,  Staples  in  Sunnyside. 

A.     I  called  Mr.  Macri 's  office  in  Seattle. 

Q.  Do  you  have  a  record  of  that  long  distance 
call?  A.     I  don't. 

Q.  Isn't  it  a  fact  also  that  after  you  go  hold  of 
Mr.  Macri  you  told  Schaefer  you  knew  where  Macri 
was  all  the  time,  but  that  he  had  told  you  not  to 
bother  him?  A.     I  don't  recall  that. 

Q.     Pardon?  A.     No. 

Q.  You  don't  remember  telling  Mr.  Schaefer 
that?  A.     No,  I  do  not. 

Q.  Well,  Mr.  Macri  had  told  you  that,  hadn't 
he?  A.     He  did  not. 

Q.  Now,  I  didn't  get  the  time  it  was  that  you 
were  up  with  Mr.  Schaefer  checking  the  excava- 
tions, with  Mr.  Matt  Schaefer.    [1946] 

A.     The  time  I  was  checking  with  him? 
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Q.  Yes,  or  was  it  Bill  Schaefer  that  you  were 
out  checking-  the  excavations  with? 

A.  I  only  i-eniember  checking  with  Fred  Waltie, 
and  actually  measuring  the  holes. 

Q.  Well,  you  testified,  Mr.  Staples,  about  Mr. 
Schaefer  pointing  out  the  banks  and  about  cheek- 
ing the  grades;  now,  you  don't  recall  that  at  all? 

A.  Well,  yes,  he  pointed  out  the  banks,  but  we 
didn't  actually  measure  the  structures. 

Q.     What  Schaefer  was  that.  Bill  or  Matt? 

A.     Well,  it  was  both  of  them,  at  different  times. 

Q.  All  right,  and  they  both  of  them  pointed  out 
to  you  about  the  banks  not  being  sloped? 

A.     Yes. 

Q.  And  also  you  said  you  checked  some  grades 
and  they  needed  some  change  on  the  grade,  is  that 
so?  A.     That  I  checked  by  myself. 

Q.  I'm  just  asking  you  what  you  said,  Mr. 
Staples.    I  didn't  quite  follow  you  on  it. 

A.     I  said  that  I  checked  some  grades. 

Q.     With  Mr.  Schaefer?  A.     No. 

Q.  You  didn't  check  any  grades  with  either  one 
of  the  Schaefers?   [1947] 

A.     I  don't  think  I  did. 

Q.  Now,  you  didn't  mean  to  say  that  you  dis- 
cussed excavations  with  Mr.  Bill  Schaefer  in  March, 
did  you,  of  1944?  A.     I  think  so. 

Q.     Well,  you  hadn't  started  yet,  had  you? 

A.  Well,  I  hadn't  discussed  structures  with  him 
xuitil  after  they  were  on  the  job,  and  some  excava- 
tions had  already  been  made. 
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Q.  Well,  you  didn't  start  your  structure  exca- 
vations until  April,  did  you? 

A.     That's  right,  it  would  be  in  April. 

Q.  Yes.  Now,  you  also  said  that  you  checked 
three  holes  after  Mr.  Waltie  had  talked  to  you,  as 
I  understand  it,  you  went  back  and  checked  three 
holes  and  found  them  correct.  Do  you  remember 
the  three  holes  that  you  were  talking  about,  or  do 
you  remember  the  testimony  I  'm  referring  to  ? 

A.     Yes. 

Q.    Well,  what  three  holes  did  you  check? 

A.  Well,  I  don't  know  which  ones  they  were; 
they  were  on  the  first  lateral,  and  ones  that  I  just 
happened  to  be  near. 

Q.  Now,  you  say  you  found  them  to  be  correct. 
What  do  you  mean  by  that? 

A.  Well,  they  were  according  to  plans  and 
specifications. 

Q.     Were  the  banks  sloped  to  a  one  to  one? 

A.     No. 

Q.  They  were  vertical,  or  nearly  so,  were  they 
not?  A.     Well,  they  weren't  vertical. 

Q.  I  say,  they  were  approximately  so,  were  they 
not? 

A.  Well,  I  don't  recall  about  that,  but  they  were 
not  a  straight  cut,  I  know  that. 

Q.  And  they  weren't  out  a  foot  from  the  neat 
line  of  the  concrete  structure,  were  they,  at  the  base 
of  the  excavation?  A.     Yes,  they  were. 
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Q.     Did  3^011  check  that? 

A.  I  meavsured  them  for  grade  and  for  width 
and  length. 

Q.     Were  the  forms  in  there  then?  A.     No. 

Q.     Do  you  know  when  you  did  that? 

A.  It  was  right  after  Fred  Waltie  said  that  none 
of  the  holes  were  correct. 

Q.     Do  you  know  when  that  was? 

A.     No,  I  don't. 

Q.  And  how  many  excavations  were  ready  at 
that  time,  or  had  been  excavated? 

A.  All  of  the  first  lateral,  and  possibly  half  of 
the  second  lateral. 

Q.     And  you  checked  three? 

A.     On  the  first  lateral.    [1949] 

Q.     Is  that  structures,  or  excavations? 

A.     Excavations. 

Q.     You  didn't  check  any  more  of  them? 

A.     No. 

Q.  Now,  you  also  said,  Mr.  Staples,  that  Mr. 
Waltie  said  that  he  didn't  want  these  fine  graders 
or  men  that  you  were 'offering  him,  and  that  afcer 
a  few  days  he  said  that  they  were  in  the  way.  Do 
you  remember  when  that  conversation  took  place? 

A,  No,  I  don't,  but  they  had  probably  five  or 
six  holes  for  them  by  that  time. 

Q.     My  question  is,  do  you  know  when  it  was? 

A.     No. 

O.  All  right;  now,  just  what  did  Mr.  Waltie 
say? 

A.  1  don't  believe  there  was  any  more  of  a  con- 
versation than  that. 
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Q.     Well,  did  you  say  anything  to  him? 

A.  No,  all  I  said  was  that  the  men  were  available 
if  it  was  necessary  for  them  to  do  any  work  on  those 
first  holes,  and  that  we'd  cut  those  holes  in  a  way 
to  keep  ahead  of  them,  and  would  try  to  get  him  100 
structures  ahead,  and  keep  out  of  his  way. 

Q.  And  why  in  the  world  didn't  you  do  it,  Mr. 
Staples  ? 

Mr.  Holman:  I  object  to  that  question;  I  think 
it  is  improper  cross-examination.    [1950] 

Mr.  Olson:  He  keeps  coming  back  and  saying 
he's  going  to  do  it. 

The  Court:  It  is  argumentative.  I  don't  think 
there  is  any  testimony  that  they  did  get  100  struc- 
tures ahead. 

Mr.  Olson:  No,  I  didn't  ask  about  it,  but  he 
keeps  saying  it  all  the  time. 

Q.  (By  Mr.  Olson) :  Isn't  it  a  fact  Mr.  Waltie 
told  you  these  men  didn't  know  how  to  fine  grade, 
didn't  know  how  to  read  a  hub,  and  they  didn't 
know  how  to  find  an  elevation,  and  for  that  reason 
they  were  in  his  way  ?  A.     No. 

Q.     They  didn't  know  how,  did  they? 

A.  Sheffield  knew  how ;  the  laborers  are  not  sup- 
posed to  know  how. 

Q.  Oh,  the  laborers  are  not  supposed  to  know 
how.  Now,  did  Mr.  Sheffield  ever  drive  a  truck  on 
your  job?  A.     Yes. 

Q.     He  did  that  most  of  the  time,  didn't  he? 

A.     No. 

Mr.  Olson:     That's  all. 
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Redirect  Examination 
By  Mr.  Holman : 

Q.  Why  was  Mr.  Sheffield  noted  as  a  trucker  on 
the  payroll,  Mr.  Staples'? 

A.  Well,  it  was  necessary  because  of  his  union 
card.  [1951] 

Q.     Will  you  explain  that? 

A.  Well,  he  was  by  agreement  with  the  union, 
we  could  use  him  on  various  classifications,  and 
carry  him  on  the  truck  driver's  card,  and  the  truck 
driver's  basis. 

Q.  Was  that  the  reason — pardon,  are  you 
through  ? 

A.  That's  the  oidy  reason  he  was  carried  that 
way. 

Q.  Comisel  at  the  opening  of  his  questions  with 
you  about  these  meetings  used  the  name  Darcy.  I 
am  sure  that  was  a  mistake,  that  he  meant  Waltie. 
Yon  had  no  talks  with  Darcy?  A.     No. 

Mr.  Olson:     If  I  said  Darcy  I  didn't  mean  that. 

Q.     You  had  no  talks  with  Darcy  at  all,  did  you  ? 

A.     No. 

Q.  Darcy  was  not  on  the  job  while  you  were 
there  ? 

A.  He  may  have  been  there  at  the  last  part,  but 
I  think  he  came  later. 

Q.  Did  you  have  any  conversation  with  Darcy 
about  the  holes?  A.     No. 

Mr.  Holman:     That's  all. 
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The  Court:     Do  you  have  any  examination? 

Mr.  Hawkins :  I  wanted  to  ask  the  question  that 
your  Honor  sustained  an  objection  to,  as  to  the 
relative  cost  in  making  a  vertical  excavation  as 
against  making  an  excavation  on  the  one  to  one 
slope.  I  asked  the  witness  [1952]  what  his  answer 
would  be  to  that  question,  when  he  stepped  down  at 
the  recess,  and  he  told  me  that  his  answer  would  be 
that  there  would  be  very  little  difference  in  cost. 
I  would  like  to  get  that  testimony  in.  I  think  it 
is  material,  for  this  reason,  that  it  tends  to  support 
the  testimony  that  he  gave  that  no  request  was  made 
on  his  part  by  Waltie 

The  Court:  If  that's  the  answer  to  be  given,  it 
would  be  corroborative,  to  a  certain  extent.  You 
may  ask  it,  then. 

Cross-Examination 
By  Mr.  Hawkins : 

Q.  Mr.  Staples,  what  is  the  relative  cost  in  ex- 
cavating for  one  of  these  structures,  as  to  whether 
the  walls  are  vertical  or  whether  they  have  a  one 
to  one  slope? 

A.  Well,  the  cost — there  is  very  little  difference, 
inasmuch  as  the  front  wall  and  the  end  wall,  that 
face  the  back  hoe,  cannot  be  cut  vertical,  and  there- 
fore in  order  to  secure  the  one  to  one  slope,  all  that's 
necessary  is  to  cut  the  proper  width  at  the  side  and 
knuckle  down  the  bank  and  clean  out  the  bottom. 
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The  operation    wouldn't    consume    probably    more 

than  just  two  or  three  minutes  of  the  shovel's  time. 

Mr.  Hawkins:     That's  all. 

Mr.  Holman:  I  would  like  to  ask — I  thought 
counsel  had  a  question  or  so  to  ask.    [1953] 

Mr.  Olson:     You  finish  first. 

Redirect  Examination 
By  Mr.  Holman : 

Q.  Mr.  Staples,  do  you  recall  the  size  of  the 
Concrete  Construction  Company  crew  during  the 
period  that  counsel  asked  you,  from  the  week  of 
May  3,  1944,  through  June  21,  1944? 

A.  Yes.  They  had  approximately — they  had  two 
men  in  the  yard  building  panels,  and  they  had  I 
believe  three  men  in  the  field. 

Q.  Now,  then,  that  would  be  throughout  that 
period,  if  you  recall  that? 

A.  That  was  what  they  had  most  of  the  time. 
There  was  one  or  two  occasions  they  brought  in 
more  men  for  field  assembly. 

Q.  Do  you  recall  whether  or  not  between  the  date 
of  May  24  and  Jmie  28  Mr.  Waltie  was  present  or 
absent  from  the  job? 

A.  I  believe  he  was  in  Portland  during  tliat 
period. 

Q.  Do  you  recall  whether  or  not  from  the  week 
of  May  31  mitil  Mr.  Waltie  returned  there  was  any- 
body in  charge? 

A.     None  except  their  men  in  the  yard. 
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Q.     And  who  were  those  men,  if  you  recall? 

A.     Klugg  and  Monrad,  and  possibly  Mercelle. 

Q.     Were  those  the  only  men  there  at  that  time? 

A.     I  believe  so. 

Mr.  Holman:  Your  Honor,  at  this  time  the  de- 
fendants [1954]  wish  to  introduce  from  Macri's  16 
the  portion  of  the  Concrete  Construction  Company 
payroll  for  the  period  from  the  week  of  April  27 — 
let's  see,  the  week  ending  May  3,  1944,  to  and  in- 
cluding the  week  ending  June  21,  1944,  as  illustra- 
tive of  this  witness's  testimony.  I  will  have  copies 
made  to  substitute,  your  Honor. 

Mr.  Olson :  Your  Honor,  it  doesn  't  illustrate  this 
witness's  testimony  at  all.  He's  testified  how  many 
men  we  had  on  the  job.  We  have  testified  at  great 
length  that  during  that  period  we  pulled  our  men 
off,  except  two  men.  I  don't  see  that  the  payroll 
will  substantiate  anything.  The  testimony  is  that 
the  reason  we  pulled  them  off  was  that  there  was 
no  structure  excavations  to  work  on.  There  is  no 
controversy  on  that. 

The  Court:  I  can't  see  where  his  testimony 
makes  the  documents  admissible. 

Mr.  Holman:  Well,  the  documents  themselves, 
your  Honor,  are  documents  submitted  by  the  Con- 
crete Construction  Company  to  the  Bureau  of  Rec- 
lamation, and  it  is  their  own  showing  under  oath 
of  the  payroll  they  had  there  at  that  time,  the  same 
period  that  counsel's  interrogating  this  witness. 
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The  Court:  He's  interrogated  him  about  the 
numbei-  of  men  you  had  on,  and  you've  brought  out 
from  him  the  number  that  the  Concrete  Construc- 
tion Company  had,  [1955]  haven't  you?  That's  your 
testimony  1 

Mr.  Holman:     Yes,  that's  right. 

The  Court:  I  can't  see  where  it  makes  the  pay- 
roll admissible,  the  mere  fact  that  he  has  testified 
that  was  the  number  they  had  on,  and  it  happens 
to  be  the  same  number  shown  on  this  document.  It 
may  be  otherwise  admissible,  I  don't  know. 

Mr.  Hohnan:  A  declaration  against  interest, 
your  Honor,  as  far  as  the  Concrete  Construction 
Company  is  concerned,  with  respect  to  the  cross- 
exaipmation  of  this  witness;  that's  the  purpose 
of  it 

The  Court:  Well,  if  it  is  properly  identified  it 
might  be  admissible  as  an  admission  against  in- 
terest. I  don't  think  it  would  be,  simply  because  the 
witness  has  referred  to  it. 

Mr.  Holman:     No,  that's  correct. 

The  Court:  I'll  sustain  the  objection.  If  you 
want  to  offer  the  whole  thing  later,  we'll  consider 
whether  it  is  admissible. 

Recross-Examination 

By  Mr.  Olson: 

Q.     Mr.   Staples,  you  say  that  this  Mr.   Curtis 
Sheffield  had  a  truck  driver's  union  card? 
A.     Yes. 
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Q.  And  that  was  your  man  that  you  had  in 
charge  of  your  fine  grading?   [1956]  A.     Yes. 

Q.  Now,  the  time  that  you  just  testified  about 
the  Concrete  Construction  Company  having  two 
men  on  the  payroll,  during  the  latter  part  of  May 
and  the  first  part  of  June — is  that  the  period  you 
refer  to?  A.     That's  the  approximate  period. 

Q.  Now,  that's  the  time,  is  it  not,  Mr,  Staples, 
when  the  Concrete  Construction  Company  pulled  its 
field  crew  oif  the  job  because  there  was  no  struc- 
ture excavations  ready  to  work  on? 

Mr.  Holman:  I  object  to  that  as  calling  for  a 
conclusion  of  the  witness. 

The  Court:  He  can  answer  if  he  knows.  Over- 
ruled. 

A.     That's  what  they  said. 

Mr.  Olson:     That's  all. 

Mr.   Holman:     That's  all,  Mr.   Staples. 

(Whereupon,   there  being  no   further  ques- 
tions, the  witness  was  excused.) 

ARTHUR  ANDERSON 

called   as  a   witness   on  behalf   of  the   defendants 
Macri,  being  first  duly  sworn,  testified  as  follows : 

Direct  Examination 
By  Mr.  Holman: 

Q.  Will  you  please  state  your  name  and  your 
place  of  residence,  and  your  present  occupation  ? 

A.  My  name  is  Arthur  Anderson,  reside  at 
Sunnyside,  Washington;  general  contractor.  [1957] 
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Mr.  Olson:     I  didn't  get  your  first  name. 

Q.  Arthur  Anderson.  Mr.  Anderson,  will  you 
state  what  experience  you  have  had  in  connection 
with  the  Roza  Project  *? 

A.  I  first  went  to  work  on  the  Roza  in  1939,  and 
been  on  it  since,  until  last  year. 

Q.  Now,  during  that  time  you  had  what  jobs 
and  what  was  your  capacity  on  them? 

A.  Well,  the  first  two  years  I  was  carpenter 
foreman  on  two  wasteway  jobs.  After  that  I  was 
superintendent  on  three  different — four  different 
jobs. 

Q.  Are  you  familiar  with  the  job  known  as 
specification  1062,  schedule  1? 

A.     That's  what  you  call  Macri's  job? 

Q.     Macri's  job,  yes.  A.     Yes. 

Q.  Will  you  tell  me  whether  or  not  you  had  any 
jobs  in  that  close  vicinity  ?  What  jobs  did  you  have  ? 

A.  Well,  I  had  a  job  just  like  that  just  west  of 
Macri's.  At  that  time  I  was  working  for  Murphy- 
Campbell.   We  had  a  job  just  like  that. 

Q.  And  who  had  been  your  various  employers 
on  jour  jobs  out  there?  A.     What's  that? 

Q.     Who  have  been  your  various  employers? 

A.  Well,  Murphy-Campbell  Company,  L.  Col- 
lucio,  Bernard  &  Curtis  Company,  Dave  Richard- 
son, Adler  Construction  Company. 

Q.  What  was  your  capacity  in  these  various 
jobs?  What  were  you  doing? 

A.  Well,  the  last  four  of  them  I  was  general 
sriperintendent. 
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Q.  Yes,  sir.  Now,  in  the  course  of  those  opera- 
tions did  you  have  occasion  to  use  a  hoe  in  excava- 
tion *?  A.     Yes. 

Q.  Tell  me  whether  or  not  the  hoe  is  the  usual 
and  economic  manner  of  excavation  for  a  structure  ? 

A,     Yes,  small  structures,  yes. 

Q.  And  when  you  say  small  structures,  does  that 
refer  to  structures  of  the  type  on  the  Macri  job? 

A.     Yes. 

Q.  How  much  occasion  did  you  have  to  become 
familiar  with  the  operations  on  the  Macri  job,  your- 
self? 

A.  Oh,  I  went  over  it  three  or  four  times  eveiy 
day  for  about  six  or  seven  months. 

Q.     And  during  what  months  were  those? 

A.  Well,  from  the  first  of  February  until,  oh, 
September  or  October,  that  year,  1944. 

Q.  And  during  that  time  did  you  have  occasion 
to  observe  the  type  of  excavation  for  structures 
being  done?  A.     Yes.   [1959] 

Q.  And  from  your  expernience  were  you  able  to 
tell  whether  or  not  they  were  excavated  adequately 
for  the  accommodation  of  forms? 

Mr.  Olson:  Now,  if  the  Court  please,  I  think 
that  the  witness  should  first  describe  what  kind  of 
an  excavation  he  is  referring  to. 

Q.  Very  well.  Will  you  describe  the  type  of  ex- 
cavation that  you  saw  on  the  Macri  job  during  that 
period,  Mr.  Anderson? 

A.  Oh,  I  saw  all  these  structures;  I  saw  the 
holes  excavated  for  structures  along  the  roads.    Of 
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course  I  didn't  go  over  the  whole  job.    There  was 
a  hoe  used  there  digging  those  holes,  some  men  fine 
gi^ading  in  that;  just  the  usual  procedure  on  a  job 
like  that. 

Q.  And  were  they  with  respect  to  type — what 
type  of  structures — what  was  their  equipment,  do 
you  remember? 

A.     WeW,  the  most  I  saw  was  road  crossings. 

Q.  Road  crossings ;  and  what  type  of  equipment 
was  used  on  those,  do  you  remember? 

A.     Hoe. 

Q.  The  hoe.  Will  you  explain  to  the  Court  how 
a  hoe  is  used  in  the  operation  for  excavating  struc- 
tures, as  you  saw  it  operated  on  that  job  ? 

A.  Well,  you  bring  the  hoe  up  to  where  the  hole 
is  supposed  to  be  dug,  and  start  dipping  out  the 
dirt. 

Q.  And  what  is  the  actual  operation  ?  How  does 
it  work?  [1960] 

A.  Well,  it's  kind  of  hard  to  explain,  if  you 
don't  know  what  a  hoe  looks  like. 

Q.     Well,  explain  what  a  hoe  looks  like,  then. 

A.  All  right ;  a  hoe  is  a  shovel  with  a  hoe  attach- 
ment on  it.  It  is  a  boom  about  25  or  30  feet  along. 
It  reaches  out,  scrapes  the  dirt  toward  you. 

Q.  And  what  with  respect  to  the  side  banks  of 
an  excavation,  what  happens  to  those  in  that 
operation  ? 

A.  Well,  in  the  far  end  and  the  end  next  to  the 
machme,  naturally  will  be  sloped  down  in  quite  a 
slope,  and  each  side  of  them  will  be  practically 
straight  up  and  down. 
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Q.  Now,  can  you  tell  me  generally  as  to  the  type 
of  structures  that  were  on  this  Macri  job,  as  to 
whether  they  was  pretty  small  structures,  or  large 
structures  ? 

A.     Oh,  they  are  all  small  structures. 

Q.     And  by  that  you  mean  what? 

A.  On  those  road  crossings  it  would  be,  well,  say, 
seven  foot  by  five,  that's  length  and  width,  and  the 
depth  varies  anywhere  from  four  feet  to  seven  feet, 
approximately. 

Q.  Now,  in  a  deep  structure,  let's  say  a  seven 
foot  structui'e,  what  is  the  operation  of  the  boom 
of  the  hoe  there  *?  Can  it  cut  vertical,  or  must  it  cut 
on  a  slope? 

A.  Oh,  a  deep  structure  like  that  they  will  cave 
in  by  themselves,  the  sides  will  cave  in;  you  can't 
dig  straight  up  and  down.   [1961] 

Q.  And  is  a  vertical  bank  with  a  hoe  a  practical 
operation?  A.  ,  Yes. 

Q.     Sir?  A.     I  didn't 

Q.  I  say,  is  a  vertical  bank,  cutting  an  absolutely 
vertical  bank  with  a  hoe,  an  practical  operation  ? 

A.  Well,  you  can't  cut  them  straight  up  and 
down. 

Q.  You  can't  cut  them  straight  up  and  down. 
Your  Honor,  shall  I  go  on?   It's  noon. 

The  Court:  No,  we'll  take  a  recess  now.  I  have 
another  matter  to  take  up  at  1 :30,  so  this  case  will 
be  resumed  at  1:40,  twenty  minutes  to  two. 

(Whereupon,  the  Court  took  a  recess  in  this 
cause  until  1:40  o'clock  p.m.) 
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Yakima,  Washington,  Monday,  March  17,  1947 
1:40  o'clock  P.M. 

(All  parties  present  as  before,  and  the  trial 
was  resmned.) 

Direct  Examination 
(Continued) 
By  Mr.  Holman : 

Q.  Mr.  Anderson,  can  you  tell  me  the  approxi- 
mate number  of  structures  on  the  Richardson  job 
you  had  in  1943? 

A.  Well,  I  can't  tell  you  on  Richardson  job,  be- 
cause I  was  just  finishing  that  job  up. 

Q.     Can  you  tell  me  on  Murphy-Campbell"? 

A.     Murphy-Campbell  had  around  500.    [1962] 

Q.  And  the  Collucio  job,  was  that  a  large  or 
small  job?  A.     That  was  a  small  job. 

Q.  From  your  inspection  of  the  Macri  job,  in 
travelling  back  and  forth,  were  you  able  to  deter- 
mine relatively  how  the  small  structures  or  the  box 
structures  would  compare  with  the  road  or  deep 
structures,  road  crossing  or  deep  structures?  It's 
been  testified  here  about  536  structures,  Mr. 
Anderson. 

A.  Out  of  about  that  many  structures,  they 
should  have  about  50  or  60  deep  structures. 

Q.  50  or  60  deep;  that  would  leave,  then,  some- 
where aroiuid  475  or  so  of  the  shallow  or  box  struc- 
tures. Now,  what  would  be  the  reasonable  depth, 
the  usual  depth,  of  a  box  structure,  the  small 
structure  ? 


M.  C.  Schaefer,  etc.,  et  al.  1783 

(Testimony  of  Arthur  Anderson.) 

Mr.  Olson :     Well,  if  your  Honor  please 

Q.     Well,  on  this  job. 

Mr.  Olson:  If  he  wants  to  testify  as  to  what  he 
saw 

Q.  Were  you  able  to  determine  from  your  in- 
spection on  this  job,  Mr.  Anderson,  whether  or  not 
the  small  structures  or  the  box  structures  carried 
depth  comparable  with  the  other  small  structures 
in  the  field  on  the  Roza  Project?  A.    Yes. 

Q.     Did  they,  or  did  they  not? 

A.     Thoy  did.    [1963] 

Q.  Then  will  you  tell  the  Court  approximately 
what  would  be  the  maximum  depth  for  the  box 
structure?  A.     Three  foot. 

Q.  Now,  that  would  be  what,  three  foot  of  ex- 
cavation, or  wall,  or  what? 

A.     Well,  it  would  be  Ihree  foot  of  excavation. 

Q.  And  what  would  be  the  maximum  depth  that 
an  operator  putting  the  forms  together  would  have 
to  reach  down  to  fasten  the  fastenings  of  the  forms 
together?  A.     Two  foot  six. 

Mr.  Olson:  I  think  that's  asking  for  a  conclu- 
sion, your  Honor,  of  this  witness. 

The  Court:     Overruled. 

Q.     Two  foot  what?  A.     Two  foot  six. 

Q.  While  we're  on  that,  Mr.  Anderson,  I  want 
to  hand  you  plaintiff's  Exhibit  44,  and  will  ask  you 
if  that  exhibit  has  a  name,  in  practice,  what  it  is? 

A.  Well,  that's  a  tie  rod;  vv^hat  you  call  a  cone 
type  tie  rod. 
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Q.     Do  they  call  that  a  she-bolt,  or  not? 

A.     No. 

Q.     Will  you  tell  the  Coui't  what  a  she-bolt  isl 

A.  A  she-bolt  is  a  bolt  that's  hollow  on  both  ends, 
screwed  into  this  bolt  in  the  middle,  and  also  on  the 
outside  you  got  a  big  nut  to  tighten  up;  no  cone  in 
here  whatsoever.   [1964] 

Q.     There  is  no  cone  in  a  she-bolt? 

A.     No. 

Q.  And  as  to  relative  distance  required  for  the 
accommodation  of  a  miion  such  as  44,  as  against  a 
she-bolt,  would  a  she-bolt  require  more  or  less  over- 
all distance? 

A.  A  she-bolt  would  require  more  over-all  dis- 
tance than  this. 

Q.  Then  what  would  be  the  maximum  amount 
that  a  she-bolt  would  have  to  be  untightened  to 
remove  with  the  panel?  A.     Six  inches. 

Q.     How  far  would  it  have  to  be  imtightened? 

A.     Six  inches. 

Q.  And  with  reference  to  44,  this  one  that  I 
handed  you,  what  is  the  reasonable  distance  needed 
to  untighten  that  for  the  purpose  of  removing  a 
panel  ? 

A.  Oh,  thickness  of  shiplap,  an  inch,  an  inch  and 
a  half. 

Q.     How's  that? 

A.     About  an  inch  or  inch  and  a  half. 

Q.  Now,  that  would  require  a  distance,  then, 
back,  of  an  inch  or  an  inch  and  a  half  removal,  is 
that  it? 
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A.  Well,  you  would  have  to  pull  this  bolt  out 
toward  the  bank  an  inch  and  a  half  to  get  it  loose, 
yes. 

Q.  Then  can  it  be  removed  with  the  panel  or 
not,  when  it  is  separated? 

A.     You  mean  this  t3rpe?   [1965] 

Q.     Yes.  A.     Yes. 

Q.  And  the  she-bolt,  can  it  be  removed  with  the 
panel  ?  A.     No. 

Q.  How  are  structures  staked  out,  Mr.  Ander- 
son? A.     How  are  they  staked  out? 

Q.    Yes,  sir. 

A.  Well,  the  Bureau  of  Reclamation  puts  a  blue 
top  on  each  side  of  the  head  wall. 

Q.  Blue  top  is  a  new  term  here;  what  is  a  blue 
top?   What's  it  for? 

A.  Well,  a  blue  top  is  a  stake  that  you  drive  in 
the  ground,  to  determine  the  grade,  and  painted 
blue.  The  Reclamation  paints  the  top  of  it  blue. 
That's  the  reason  you  call  it  blue  top.  That's  the 
main  stake  to  go  by.  Behind  this  you  have  differ- 
ent cut  stakes,  that  will  give  you  the  cut  of  the 
structure,  the  dej^th  you  have  to  go. 

Q.  Now,  does  the  government  field  force  or  the 
operator's  put  in  the  cut  stakes? 

A.     Government. 

Q.  Then  what  other  staking,  if  any,  is  there  pre- 
liminary to  excavation? 

A.     There's  no  other  stakes. 

Q.  Then  what  is  the  operation  with  respect  to 
excavating  a  hole  after  those  stakes  have  been  put 
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in;  what  you  told  [1966]  the  Court  this  morning, 

or  not?  A.     How's  that? 

Q.  Is  it  the  kind  of  an  operation  you  told  the 
Court  here  this  morning?  A.     Yes. 

Q.  In  excavating  for  a  structure,  Mr.  Anderson, 
what  is  the  practical  depth  with  respect  to  the 
grade  of  the  structure,  that  the  hoe  should  excavate  ? 

A.  Well,  you  should  stay  about  two  tenths  above 
sub-grade. 

Q.     That's  two  tenths  of  what? 

A.     Two  tenths  of  a  foot. 

Q.     Why? 

A.  Well,  because  the  Bureau  of  Reclamation 
will  not  let  you  loosen  the  gromid  under  the  struc- 
ture.  You  have  to  dig  that  out  by  hand. 

Q.     Then  what  is  the  next  process  called? 

A.  Well,  after  it's  what  we  call  rough  graded 
or  dug  out  with  the  equipment,  we  send  laborers, 
fine  graders,  to  fine  grade  the  balance. 

Q.  I  will  ask  you  this,  Mr.  Anderson :  Assuming 
that  there  had  been  no  fine  grading  on  the  400-odd 
box  structures  that  you  have  estimated  as  to  quan- 
tity, approximately  how  much  man-hour  work 
would  be  required  to  fine  grade  those  structures? 

A.  Well,  on  our  job  it  averaged,  two  men  would 
fine  grade  [1967]  ten  structures  a  day. 

Mr.  Olson:  I  move  that  be  stricken  on  the 
ground  it  is  not  responsive  to  the  question. 

Mr.  Holman:     I  join. 

The  Court:     Yes,  it  will  be  stricken. 
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Direct  Examination 
(Continued) 
By  Mr.  Holman: 

Q.  You  mentioned  on  your  job.  We  wrjit  to 
know  what  is  an  average  man-hour  requirement  to 
fine  grade  those  structures. 

A.     One  man  should  fine  grade  five  structures. 

Q.     Sir? 

A.  One  man  should  fijie  grade  five  structures  a 
day. 

Q.  And  what  would  be  the  approximate  cost  of 
that? 

Mr.  Olson:  That's  objected  to  as  being  im- 
material. 

The  Court:     Overruled. 

Q.     What  should  that  cost,  in  the  field  1 

A.  A  day's  wages,  you  figure  $1.30  an  hour,  8 
hours  would  be  $9.70  a  day,  $9.70  for  five  structures. 

Q.  Now,  you  spoke  of  there  being  probably  40 
to  50,  I  think  you  said,  oP  the  deep  structures,  or 
road  crossing  structures.  What  would  be  the  opera- 
tion of  fine  grading  in  that? 

A.  Well,  it  would  be  the  same  as  the  rest  of  the 
structures;  you  do  all  your  rough  grading  with 
machinery,  so  your  fine  grading  would  be  approxi- 
mately the  same. 

Q.  And  if  there  ai'e  different  elevations  or 
different  grades  [1968]  for  the  water,  would  that 
be  done  with  the  machine  also,  those  different 
gradings,  a  structure  with  two  or  three  different 
water  levels? 

A.     Well,  of  course  most  of  that  is  done  by  hand. 
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Q.     Most  of  that  is  done  by  hand? 

A.     With  veiy  little  variation. 

Q.  Well,  Avhat  would  be  the  reasonable  cost  of 
fine  grading  a  so-called  deep  structure,  a  road  cross- 
ing structure? 

A.  I'd  say  $2.00  a  structure  for  the  actual  fine 
grading. 

Q.  Now,  what  is  the  practical  and  usual  method 
of  setting  panels  for  forms'?  How's  it  done?  Will 
you  tell  the  Court? 

A.     How  you  set  the  forms? 

Q.  Yes;  I'm  interested  particularly  with  respect 
to  the  distance  that  is  required  out  in  the  excava- 
tion; how  is  the  form  set?  Just  tell  the  Court,  will 
you? 

A.  Well,  the  way  we  done  it  is  we  dug  the  hole 
a  foot 

Q.  The  Coirrt  will  not  allow  you  to  tell  how  you 
did  it,  but  will  you  tell  me  what  is  the  practical 
way? 

A.  Well,  the  practical  way  is  to  dig  the  hole  a 
foot  bigger  than  the  structures,  build  your  forms  in 
panels,  haul  them  out,  and  set  them  up  in  the  hole, 
the  carpenters  set  them  up  in  the  hole. 

Q.     Well,  how  are  they  set  up  there? 

A.  Well,  they  are  all  built  in  panels;  two  men 
on  each  [1969]  structure,  picks  up  the  structure, 
sets  it  in  the  structure,  ties  it  with  the  sway  brace, 
the  inside  panel  is  assembled  and  set  right  down  in 
the  middle,  and  then  of  course  you  put  your  whalers 
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and  she-bolts   in,  tie  the   form  together,   brace   it 

against  the  bank  all  the  way  around. 

A.  There's  been  reference  to  strong-backs.  Are 
those  the  same  as  whalers  ?  A.     Yes,  the  same. 

Q.  Now,  do  the  whalers  or  strong-backs  have  to 
be  permanently  fastened  to  the  panels,  or  not? 

A.     No,  I  didn't. 

Q.     Sir?  A.     I  never  fastened  them. 

Q.  Well,  as  a  practical  requirement  do  they  have 
to  be  fastened,  or  not?  A.     I  don't  think  so. 

Q.  And  after  the  concrete  is  poured  or  is  placed 
in  the  structure  and  has  cured,  then  what  is  the 
method  of  disassembling  or  breaking  up  the  forms  ? 

A.  Well,  you  loosen  your  she-bolts,  take  your 
whalers  out,  pull  your  braces,  pull  up  the  form. 

Q.  Now,  can  that  be  done  from  the  inside,  or 
must  it  be  done  from  the  outside? 

A.  Well,  of  course  you  have  to  work  on  the  in- 
side and  outside  [1970]  both. 

Q.  And  what  distance  with  respect  to  the  small 
box  structure  does  a  man  need  outside  to  loosen 
the  tie?  A.     About  a  foot. 

Q.  About  a  foot ;  and  in  the  deep  structures,  such 
as  the  crossing  structures,  what  does  he  need  ? 

A.  Oh,  you  need  a  little  more  room  on  a  deep 
structure;  I'd  say  probably  two  feet  down  along  the 
side.    You  would  have  to  have  a  little  more  room. 

Q.  Does  he  need  any  more  distance  at  the  base, 
at  the  floor?  A.     No. 

Q.  And  on  the  sides  you  say  he  need  a  little 
more  room? 
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A.  On  the  sides;  of  course,  on  a  deep  structure, 
your  sides  will  naturally  cave  in  anyhow ;  you  can 't 
dig  them  straight  up  and  down. 

Q.     Sir? 

A.  You  haven't  got  a  straight  up  and  down  on 
the  wall. 

Q.  Does  the  hoe  excavation  on  each  structure 
supply  a  sufficient  width  on  the  bank  for  the  pur- 
pose of  removing  the  forms'?  I  say,  does  a  normal 
hoe  excavation  on  a  deep  structure  supply  a  suffi- 
cient bank  for  removmg  forms'? 

A.     Normally  dug,  yes. 

Q.  If  it  is  dug  one  foot  out  from  the  base  would 
that  be  true?  [1971]  A.     Yes. 

Q.  Mr.  Anderson,  in  erecting  forms — would  you 
step  here  a  minute,  please'?  With  reference  to  Ex- 
hibit 23  in  the  model,  can  you  tell  me  whether  or 
not  you  have  seen  any  excavation  in  the  field  upon 
that  slope  of  one  to  one  ?  A.     No. 

Q.  Now,  with  reference  to  Exliibit  25,  and  call- 
ing your  attention  to  the  walls  25-b  and  25-a,  tell 
me  whether  or  not  the  concrete  is  poured  directly 
against  those  walls? 

A.     It  is  poured  directly  agamst  the  walls. 

Q.  Now,  with  reference  to  the  raised  portion  on 
this  model  25,  can  you  tell  me  what  that  normally 
represents  with  respect  to  an  excavation  for  a  deep 
structure? 

A.  That  will  be  the  dirt  that's  been  excavated 
from  the  structure. 
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Q.  I'll  ask  yon  whether  or  not  it  would  be  pos- 
sible for  the  shovel  to  excavate  a  structure,  to  ex- 
cavate the  walls  that  I'm  pointing  to,  25-b,  entirely 
vertical  ?  A.     No. 

Q.  And  would  it  be  possible  in  a  shovel  opera- 
tion to  have  the  material  deposited  at  the  close  prox- 
imity to  that  wall  as  indicated  on  this  model  *? 

A.     It  is  possible,  but  not  likely. 

Q.     Is  it  practical  to  place  a  deposit  there  ? 

A.     No.  [1972] 

Q.  With  reference  to  the  portion  of  this  model 
marked  25-d  and  25-c,  what  are  those,  Mr.  Ander- 
son? A.     That's  what  we  call  cut-off  wall. 

Q.     And  how  are  those  made? 

A.     Made  by  hand. 

Q.  And  with  reference  to  25-e,  you  see  this  little 
slope  in  here,  and  25-f 

A.     Also  made  by  hand. 

Q.  Now,  in  fine  grading,  are  those  part  of  the 
normal  operations,  or  not?  A.     Yes. 

Q.  And  is  there  a  manner  of  protecting  those 
after  they  are  fine  graded,  or  are  they  left  open? 

A.     They're  left  open. 

Q.  And  how  much  of  a  performance  is  entailed 
in  excavating  25-c  and  25-d? 

Mr.  Olson :  Object  to  that  question,  your  Honor, 
as  being  meaningless. 

Q.     How  much  labor 

The  Court:  Just  a  moment;  your  objection,  Mr. 
Olson?  ' 
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Mr.  Olson:  Well,  he's  qnalified  it  some  way  now 
by  saying  how  much  labor,  I  still  object  to  the 
question.  I  don't  know  how  you  would  measure  it, 
how  nuich  labor. 

Mr.  Hohnan:     Well,  he  can  tell  me  man  hours. 

The  Court:  Well,  I'll  overrule  the  objection.  He 
[1973]  may  answer  it,  if  he  can. 

Q.     1  think  he  can. 

A.  Oh,  an  average  of — one  man  should  dig  a 
cut-off  w^all  in  two  hours. 

Q.     Two  hours?  A.     In  hard  digging. 

Q.  In  hard  digging,  3'es,  sir;  and  how  much  man 
hour  labor  would  be  involved  in  straightening  the 
wall  25-a  or  the  wall  25-b;  that  would  be  hand 
labor,  would  it?  A.     Yes. 

: .  Q.     Approximately  how  much   time  would  that 
take? 

Mr.  Olson :  How  in  the  world  can  a  man  answer 
a  question  like  that,  imless  he  knows  what  he's  got 
to  start  with,  when  the  man  takes  the  shovel. 

Mr.  Hohnan:  Well,  assuming  that  the  excava- 
tion has  been  made  with  the  hoe,  now  Avhat  would 
be  the  labor  required  in  man  hours  for  bringing 
those  two  walls  vertical? 

Mr.  Olson:  I  make  the  same  objection,  your 
Honor.  It  is  manifestly  impossible  for  any  man 
to  answer  that  question. 

The  Court:     Overruled. 

A.  Oh,  I'd  say — this  particular  structure  was 
quite  deep — three  hours. 
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Q.  And  how  miieli  time  in  your  opinion  in  man 
honrs  would  be  [1974]  required  to  fine  grade  25-k, 
the  base  here  ?  A.     Oh,  about  an  hour. 

Q.  One  hour;  and  how  much  man  hours  would 
be  required  to  fine  grade  25-h,  25-j,  25-i,  and  25-e 
and  25-f  ? 

A.     Oh.  four  hours:  that's  for  two  men. 

Q.  Two  men,  four  hours,  that  would  be  sixteen 
man  hours,  then? 

A.     Xo,  that  would  be  eight  man  houi-s. 

Q.  Eight  man  hours — oh,  four  hours,  two  men, 
yes.  Then  what  in  your  opinion  is  the  maximum 
time  reasonably  required  to  make  all  of  these  fine 
grading  operations  that  I  have  indicated,  including 
the  digging  of  25-d  and  25-c? 

A.  That's  a  three  structure  job,  isn't  it?  Oh, 
twenty  man  hours. 

Q.  Twenty  man  hours.  Take  your  seat  again, 
Mr.  Anderson.  Mr.  Andei*son,  is  it  economical  and 
practical  to  remove  the  panels  from  one  structure 
after  the  concrete  has  been  cured  and  the  form 
removed,  onto  another  excavation  for  immediate 
use  ?  A.     No. 

Q.  AVhat  has  to  be  done  before  it  can  be  again 
usedf 

A.  It's  got  to  be  hauled  into  the  shop  and  over- 
hauled, fixed  up.  greased,  hauled  back  out. 

Q.     Now,  did  you  say  greased?  [1975] 

A.     Yes:  oiled. 

Q.  And  is  that  true  as  a  continuing  operation, 
or  not;  is  that  always  required?  A.     Yes. 
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Q.  Is  there  an  advantage  or  disadvantage  in 
having  a  uniform  type  of  panel  for  structures,  that 
can  be  accommodated  by  it? 

A.     Well,  it  is  an  advantage. 

Q.     Sir? 

A.  You're  better  off  if  you  can  use  the  same 
panel,  sure. 

Q.  And  what  is  the  normal  life  of  a  panel? 
I'm  not  speaking  now  of  the  lining,  of  the  plywood, 
but  the  normal  life  of  a  panel  itself  is  about  how 
much  in  practice ;  how  many  times  should  it  be 
used? 

A.  I  have  used  them  up  to  35  times.  Of  course 
the  aterage  would  be  about  20. 

Q.  About  20  times,  sir;  and  with  respect  to  the 
plywood  lining  next  to  the  concrete,  I  don't  know 
whether  you've  seen  these  panels  or  not,  that  are 
here;  have  you  seen  those,  Mr.  Anderson?  With 
respect  to  those,  how  frequently  can  they  normally 
be:  considered  as  available  for  use  ? 

A.  Well,  of  course,  I  never  used  plywood,  I 
used  Ma.so]iite  all  the  time.  You  can  use  that  sev- 
eral times  more  than  you  can  plywood. 

Q,  Is  there  the  same  wear  and  the  same  dete- 
rioration to  [1976]  either  Masonite  or  plywood  as 
there  is  to  the  lumber  in  the  panels? 

A.  No,  there  is  more  wear  on  plywood  or 
Masonite. 

Q.  Yes,  sir.  What,  in  your  opinion,  would  be 
a  reasonable  maximum  quantity  of  lumber  required 
for  performance  of  the  structure  excavations — for 
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building  the  forms  for  the  concrete  structures  on 
this  job,  1062,  schedule  1?    Do  you  have  a  figure 
or  can  you  give  me  the  basis  from  which  you  deter- 
mine a  figure,  Mr.  Anderson? 

A.     Well,  on  our  job  we  used  between 

The  Court:  Just  a  moment;  it  seems  to  me  that 
is  objectionable  unless  counsel  wants  to  let  it  go  in. 

Q.  I'll  ask  you  this:  In  other  words,  you  can't 
tell  about  your  job,  Mr.  Anderson.  I'm  asking 
about  this  job;  assuming  that  there  are  536  struc- 
tures, concrete  structures,  placed,  and  assuming 
that  approximately  50  of  them  are  the  deep  struc- 
tures of  the  type  you  have  been  interrogated  about, 
with  respect  to  plaintiff's  Exhibit  25,  and  that  the 
remaining  structures  are  the  box  type  structures, 
the  shallower  structures,  what  would  be  the  basis 
for  determining  the  maximum  reasonable  amount 
of  lumber  required;  how  would  you  go  about  it? 

A.  Well,  you  would  have  to  figure  out  how  many 
forms  you  were  going  to  build,  figure  out  how 
much  lumber  it  takes  to  each  form,  and  add  them 
all  up,  and  see  how  much  lumber  [1977]  you  need. 

Q.  Tell  me  whether  or  not  you  would  have  to 
consider  the  number  of  times  they  would  be  used? 

A.     Well,  of  course,  yes. 

Q.  And  would  there  be  a  percentage  of  break- 
age or  destruction  that  you  would  figure  in  there, 
or  not?  A.     Yes. 

Q.  About  how  would  that  run,  how  high  a  per- 
centage of  that?  A.     Oh,  I  say  10  per  cent. 
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Q.  10  per  cent  for  breakage  or  destruction,  sir. 
Now,  assuming  that  there  were  536  structures  of 
the  types  you  have  indicated  here  to  the  Court  in 
which  concrete  had  been  placed  on  this  job  1062, 
schedule  1,  what  would  be  your  estimate  of  the 
maximum  reasonable  amount  of  lumber  required, 
or  can  you  tell  me?  I  don't  want  just  mere  specu- 
lation, but  if  you  can  give  me  an  estimate,  I  want  it. 

A.     Seventy  thousand  feet. 

Q.  Did  you  observe  the  lumber  being  supplied 
for  the  Macri  job  while  it  was  in  progress,  while 
in  forms  were  being  built  in  the  job  yard;  were 
you  at  the  job  yard?  A.     I  seen  it,  yes. 

Q.  What  was  the  type  of  that  lumber  as  com- 
pared with  the  general  types  of  lumber  at  that 
time  ? 

;  Mr.  Olson:  That's  objected  to,  your  Honor,  as 
being  [1978]  immaterial  and  irrelevant,  compared 
with  liunber  somebody  else  may  have  been  using. 

Mr.  Holman:  Well,  I  don't  see  w^hy  it  is;  there 
isn't  any  provision  in  the  sub-contract  that  there 
should  be  any  specific  grade  of  lumber  furnished. 

The  Court:  Well,  you  asked  about  type  of  lum- 
ber, didn't  you? 

Mr.  Olson:  He  asked  about  how  it  compared 
with  the  other  jobs. 

Mr.  Holman:     Generally  on  the  other  jobs. 

The  Court:  I  think  he  should  state  directly 
w^hat  kind  of  lumber  he  saw  there.  We  don't  know 
anything  about  the  specifications  on  the  other  jobs, 
or  what  the  arrangements  were. 
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Mr.  Plolman:  Very  well;  I  had  in  mind  that 
compliance  with  the  usual  practice  would  be  ade- 
quate. 

Q.  (By  Mr.  Holman)  :  Mr.  Anderson,  will 
you  tell  the  Court  from  your  own  inspection  of  the 
lumber  in  the  yard  at  the  times  you  saw  it,  and 
the  times  you  saw  it  in  the  field,  if  you  did  see  it 
in  the  field,  whether  or  not  that  was  adequate  form 
lumber  ?  A.     Yes,  it  was. 

Q.  Yes;  and  did  you  observe  the  operations  of 
the  Concrete  Construction  Company  with  respect 
to  building  forms,  installing  forms — pardon  me, 
with  respect  to  building  [1979]  panels,  installing 
forms,  pouring  the  concrete,  curing  the  concrete, 
and  removal  of  the  panels;  did  you  see  all  those 
operations  by  the  Concrete  Construction  Company 
or  not,  sir? 

A.  Yes,  I  saw,  not  all  of  it,  but  I  saw  lots  of 
it,  yes. 

Q.  Well,  can  you  tell  the  Court  whether  or  not 
in  the  operations  of  the  Concrete  Construction 
Company  with  respect  to  placing  concrete  they  had 
adequate  or  inadequate  equipment,  in  your  opinion  ? 

A.     Well,  they  had 

Mr.  Olson:  If  your  Honor  please,  I  think  this 
man  should  be  asked  to  state  what  equipment  we 
had,  and  then  what  was  the  matter  with  it. 

The  Court:  I  think  it  is  objectionable,  what  this 
witness  regards  as  adequate  or  inadequate.  That 
would  mean  very  little  to  the  Court. 
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Q.  Very  well;  will  you  state  what  equipment 
they  had  for  placing  the  concrete,  if  you  recall? 

A.     Well,  they  had  a  big  mixer  on  the  job 

The  Court:     Had  what? 

A.  A  big  concrete  mixer,  Buggymobile,  several 
trucks,  plenty  of  equipment. 

Q.  Now,  will  you  tell  me  whether  or  not  that 
was  the  type  of  equipment  adaptable  to  the  job 
in  question? 

A;  It  was,  in  my  opinion  it  was  too  expensive 
equipment  for  [1980]  the  type  of  work,  too  heavy 
equipment. 

•  Q.     Will  you  explain  that  to  the  Court,  Mr.  An- 
derson, why  you  say  that? 

:  A.     Well,  it's  equipment  equal  to  a  million  dol- 
lar job,  that  you  could  use  on  a  big  job. 

Q.     And  with  respect  to  capacity,  what  about  it? 
'.  A.     Had  plenty  of  capacity. 

Q.  Now,  did  you  observe  the  actual  operations 
of, the  men  of  the  Concrete  Construction  Company 
in  placing  the  concrete  in  the  structures,  did  you 
observe  that?  A.     Repeat;  I  didn't  get  that. 

Q.  Did  you  see  the  men  placing  concrete  in  the 
structures,  the  Concrete  Construction  Company 
men;  did  you  see  that?  A.     Yes. 

Q.  Will  you  tell  me  whether  or  not  that  was  done 
in  a  skillful  or  an  unskillful  manner? 

Mr.  Olson:  Same  objection,  your  Honor.  Let 
tlie.' witness  testify  to  what  we  did. 

Q.     Well,  tell  what  they  did. 
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A.  Well,  they  had  plenty  of  men  aromid  when 
they  poured  concrete ;  in  fact,  more  men  than  I  ever 
had  on  the  job. 

Q.  In  your  opinion  were  there  more  men  on 
that  work  than  was  required,  for  the  work  being- 
performed  ? 

A.  Of  course,  it  took  more  men  with  the  equip- 
ment that  he  had;  it  took  more  men  to  rim  the 
equipment  he  had  than  it  [1981]  took  what  I  had. 

Mr.  Olson:  Well,  I  ask  that  that  answer  be 
stricken  as  not  responsive. 

The  Court:     It  will  be  stricken. 

Q.  (By  Mr.  Holman)  :  Mr.  Anderson,  I'm  ask- 
ing you  as  an  expert,  and  what  you  had  yourself 
is  just  not  a  test,  but  I'm  asking  you  whether  or 
not  there  was  an  over-plus  of  men  around  the  op- 
eration of  placing  this  concrete. 

Mr.  Olson:  That  question  is  certainly  leading, 
your  Honor,  and  suggestive. 

The  Court:    Yes,  it  is  very  leading.    Sustained. 

Q.     Well,  what  was  the  fact? 

A.     There  was  too  many  men  aromid  the  job. 

Q.  And  did  you  observe  the  removal  of  the  forms 
by  the  concrete  people? 

A.     Oh,  sometimes,  yes. 

Q.  Can  you  tell  me  whether  or  not  from  your 
experience  their  method  of  removal  was  the  usual 
method,  or  not? 

Mr.  Olson:  Same  objection,  if  your  Honor 
please.  i 
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The  Court:     I'll  sustain  the  objection  to  that. 

Q.  Can  you  tell  me  what  they  had  to  do  with 
respect  to  stripping  forms'?  Did  you  observe  that, 
Mr.  Anderson,  or  not? 

A.     Well,  I  won't  say  I  observed  that. 

Q.  All  right,  sir.  Now,  with  respect  to  specifi- 
cation 1068,  [1982]  did  you  observe  the  operation 
on  that,  Mr.  Anderson,  or  not?  A.     No. 

Mr.  Holman:     You  may  inquire. 

C  ross-Examination 
By  Mr.  Olson: 

Q.  Did  you  say  that  you  were  superintendent 
^ for  somebody  else  down  there,  Mr.  Anderson? 

A.     Yes. 

Q.     And  who? 

A.     Murphy-Campbell  Company. 

Q.  And  were  you  working  for  Murphy-Camp- 
bell as  his  superintendent  at  the  times  that  you've 
described  all  this  work  on  1062?  A.     Yes. 

Q.  Well,  now,  how  many  times  were  you  on  job 
1062? 

A.  Well,  I  had  to  go  across  that  job  every  day, 
two  or  three  times  a  day. 

Q.  And  when  you  went  across  it,  you  went  on 
what?  A.     What  is  that? 

Q.  You  traveled  the  main  county  road,  didn't 
you?  A.     I  had  to,  to  go  over. 

Q.  You  went  up  and  down  the  main  county 
road,  didn't  you?  A.     Yes. 
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Q.  These  laterals  run  along  the  main  county 
road?  A.     Quite  a  few  of  them  are.  [1983] 

Q.  The  laterals  and  the  disperse  boxes  and  the 
delivery  boxes  1  A.     Yes. 

Q.  Isn't  it  a  fact  that  all  you  could  see  were 
these  road  structures? 

A.  Not  necessarily;  there's  other  structures  be- 
sides a  road  crossing. 

Q.  How  many  structures  did  you  actually  ex- 
amine, if  any? 

A.     I  can't  say  I  actually  examined  any. 

Q.  Matter  of  fact,  you  didn't  examine  any  of 
them,  did  you? 

A.     It  was  none  of  my  business;  I  saw  them. 

Q.  It  wasn't  your  business  and  you  didn't  ex- 
amine a  single  structure,  did  you? 

A.  I  seen  a  lot  of  them;  I  can't  say  I  stopped 
and  examined  them,  no. 

Q.  Isn't  it  a  fact  that  the  only  thing  you  saw 
on  1062  is  what  a  person  would  normally  see  driving 
along  the  road  in  their  car  ?  A.     Yes. 

Q.  That's  a  fact,  isn't  it?  I  want  to  be  sure 
about  it. 

A.  Well,  of  course,  I  was  interested  in  the  job 
more  than  just  any  ordinary  man  that  drove  across 
it,  because  I  might  learn  something,  bemg  I  done 
the  same  kind  of  work. 

Q.  Yes,  but  the  only  things  you  saw,  thougli,  was 
when  you  were  going  from  one  part  of  your  job, 
to  and  from  work,  or  [1984]  some  place  else,  you 
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went  down  the  road  in  your  car;  how  fast  did  you 

drive  ? 

A.  Well,  at  that  time  you  couldn't  drive  very 
fast. 

Q.     How  fast  did  you  drive'? 

A.     Ten  miles  an  hour. 

Q.     Was  the  road  pretty  bad?  A.     Yes. 

Q.  Did  it  keep  your  attention  on  the  road,  to 
see  where  you  were  going? 

A.  I  paid  more  attention  to  see  what  the  other 
fellow  was  doing. 

Q.  How  about  the  dust;  was  there  any  dust 
there?  A.     Oh,  some. 

Q.  Did  that  obstruct  your  view  any,  of  these 
structures?  A.     Not  bad. 

Q.  Did  you  ever  go  out  and  look  at  any  struc- 
tures to  see  the  fine  grading  that  was  done  in  them  ? 

A.     Oh,  yes,  I  have. 

Q.     That  one  right  along  the  road  ?  A.     No. 

Q.     What  structure  did  you  look  at? 

A.  I  don't  remember  just  what  structure,  but  I 
seen  a  lot  of  them. 

Q.  I'm  asking  you  what  structure  you  got  out 
and  examined,  if  any.    [1985] 

A.  I  couldn't  answer  you  that,  because  I  don't 
remember  which  one  I  stopped  and  looked  at. 

Q.     How  close  was  it  to  the  road? 

A.  Probably  all  depends  on  what  road.  There 
was  a  thousand  roads  going  up  and  down  the  sage 
brush,  that  we  took. 
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Q.     Wlien  was  it? 

A.     Oh,  it  was  in  the  middle  of  the  summer,  in 
1944. 

Q.     Middle  of  the  summer?  A.     Yes. 

Q.  How  many  structures  did  the  excavation 
have  in  it?  A.     How's  that? 

Q.  How  many  different  structure  excavations 
was  it  ?  Was  it  a  single  structure,  or  two,  or  three  ? 

A.     Oh  two,  three,  four. 

Q.     Well,  was  it  two,  or  three,  or  four? 

A.  I  seen  lots  of  them.  I  just  didn't  stop  at  just 
that  one;  I  seen  several  of  them. 

Q.  Just  name  me  one  day,  approximately,  and 
what  structure  you  looked  at. 

A.     I  couldn't  do  that. 

Q.  Well,  as  a  matter  of  fact,  Mr.  Anderson,  you 
didn't  examine  any  of  them,  did  you? 

A.  Well,  that  all  depends  on  what  you  call  ex- 
amine. I  did  stop  and  see  them,  see  if  I  could  learn 
anything  about  their  methods,  or  if  my  method  was 
the  best.    [1986] 

Q.     Did  they  have  forms  in  them  ?  A.     Yes. 

Q.     The  ones  you  saw  already  had  forms  in  them  ? 

A.  Well,  both;  I  seen  them  with  and  without 
forms,  seen  them  poured,  seen  them  stripped. 

Q.  Did  you  ever  see  an  excavation  that  had  been 
fine  graded  and  didn't  have  a  structure  in  it? 

A.     Well,  not  to  my  recollection. 

Q.  Not  to  your  recollection.  Now,  you  say  that 
a  hoe  cannot  excavate  a  vertical  banlv,  or  did  you 
say  that  ?  A.     That 's  what  I  said,  yes. 
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Q.  Now,  if  a  hoe  comes  up  to  a  location  to  ex- 
cavate, won't  the  sides  of  that  excavation  be  vertical 
if  the  gromid  will  stand? 

A.  Not  exactly,  because  the  hoe,  the  bucket  of 
the  hoe,  will  swing  as  you  pull  it  towards  you,  and 
hit  the  walls,  or  hits  a  rock,  or  something,  and  it 
will  cave  down  so  you  will  have  a  little  slope  on  the 
high  structures. 

Q.  Well,  the  shovel  will  lift  straight  up  and 
down,  won't  it? 

A.     No,  it  will  drag  toward  you. 

Q.  Well,  how  do  they  get  it  up  out  of  the 
ground  ? 

A.  They  drag  toward  you,  and  picks  it  up;  it 
drags  it  toward  you,  you  have  quite  a  flat  slope. 

Q.  Well,  Mr.  Anderson,  that  shovel  when  it 
comes  U13  on  the  machine  side  of  the  excavation,  it 
will  come  right  straight  [1987]  up  in  the  air? 

A.  That's  all  right,  but  you  can't  put  your 
machine  right  at  the  edge  of  the  structure. 

Q.     It  can  lift  it  straight  up  ? 

A.  Yes,  when  the  hoe  is  pulled  up  as  far  as  it 
comes,  but  you're  not  digging  in  that  position. 

Q.  No,  but  when  you  get  your  shovel  full,  and 
this  type  of  shovel  you  were  using,  you  can  lift  it 
straight  out  of  the  hole,  can't  you,  full  of  dirt? 

A.     No;  no. 

Q.     Can't  do  it?  A.     No,  you  can't. 

Q.  Now,  when  you  were  down  and  looked  at  this 
Exhibit  23,  you  noticed  several  different  sub-grades, 
did  you  not?  A.     Yes. 
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Q.     How  many  did  you  notice? 

A.     Oh,  there  was  four;  three  or  four. 

Q.  I  wonder  if  you  would  step  down  there  just 
a  minute.  Now,  if  you  were  going  to  excavate  the 
excavation,  exhibit  25,  with  a  hoe,  what  is  the  deep- 
est excavation  you  would  make,  at  25-i,  25-h,  25-k, 
or  j,  or  what?  A.     The  deepest? 

Q.     Yes.  A.     25-k. 

Q.     You  would  excavate  25-k  with  a  shovel? 

A.     Yes. 

Q.  And  how  wide  would  you  do  it  with  reference 
to  the  bank,  25-b? 

A.  Well,  that  all  depends  on  the  size  of  that 
particular  structure.    What  size  box  was  it?  " 

Q.  Well,  assuming  that  this  is  an  excavation 
which  is  six  feet  six  inches  deep. 

A.  Six  foot  six  inclies  deep,  and  how  wide? 
How  big  is  the  box? 

Q.  Well,  my  question  is,  Mr.  Anderson,  take 
your  wall,  25-b,  could  you  excavate  that  wall  with 
a  shovel?  A.     No. 

Q.     And  how  close  to  it  could  you  come? 

A.     Approximately  six  inches. 

Q.     Approximately  six  inches? 

A.     Depends  a  lot  on  the  material  of  the  groimd. 

Q.  Well,  can  you  answer  that  question  without 
knowing  the  ground? 

A.     Six  inches,  on  this  kind  of  ground. 

Q.  And  would  you  excavate  the  25-i  at  a  different 
level  than  25-h  and  25-j,  with  your  shovel? 

A.  No,  I  don't  think  I  would;  in  this  case  I 
would  use  them  all  the  same  level. 
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Q.  All  the  same  level ;  and  then  yonr  fine  graders 
would  have  to  come  in,  would  they  not?     [1989] 

A.     Yes. 

Q.  And  the  length  of  time  it  took  them  to  exca- 
vate or  hand  grade  or  fine  grade  one  of  these 
excavations  would  depend  entirely  upon  hoAv  rough 
the  hoe  excavated  it,  wouldn't  it?  A.     Yes. 

Q.  And  when  you  estimated  twenty  hours,  I 
think  you  said,  for  fine  grading,  did  I  understand 
you  to  say  it  would  take  approximately  twenty  man 
hours  to  fine  grade  a  hole  of  this  type  ?         A.     Yes. 

Q.  Wliat  type  of  a  rough  excavation  were  you 
assuming  in  your  twenty  hour  figure,  Mr.  Anderson  ? 

A.  Well,  I  assumed  that  you  excavated  to  within 
two  tenth  of  sub-grade. 

Q.     All  around  the  structure? 

A.  All  aromid  the  structure;  of  course,  this  one 
you  will  have  more,  this  25-h. 

Q.  Now,  you  wouldn't  say  that  you  could  fine 
grade  that  structure,  then,  exhibit  25,  in  twenty 
hours,  would  you?  A.     Yes. 

Q.  Well,  you  can't,  can  you,  Mr.  Anderson,  ex- 
cavate that  within  two  tenths  of  grade,  with  a 
shovel?  A.     All  but  25-h. 

Q.  Are  you  assuming  that  25-i  and  25-j  are  the 
same  elevation?  [1990]  A.     Practically. 

Q.  You're  assuming  that  they  are,  practically; 
how  much  difference  do  you  think  there  is  between 
them?  A.     Well,  as  a  rule 

Q.  No,  how  much  difference  in  sub-elevation  did 
you  figure  on  this  structure  in  answering  counsel 
twenty  hours?  A.     Four  inches. 
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Q.  Figured  four  inches;  and  how  much  differ- 
ence in  elevation  did  you  figure  between  25-h  and 
25-i,  in  giving  your  twenty  hours  ?  A.     A  foot. 

Q.  A  foot ;  and  how  much  cutting  did  you  figure 
on  bank  25-b,  in  inches  or  feet  ?  A.     Six  inches. 

Q.     Six  inches,  all  the  way  down?  A.     Yes. 

Q.     Pardon?  A.     Yes. 

Q.  So  you  figured  a  vertical  wall  which  had  to 
be  excavated  laterally  six  inches  ?  A.    Yes. 

Q.  Aiid  what  did  you  figure  about  the  rough 
excavation  being  in  proper  alignment? 

A.     I  don't  quite  understand  what  you  mean. 

Q.  Well,  did  you  figure  that  the  rough  excava- 
tion was  in  [1991]  the  place  where  it  was  supposed 
to  be?  A.     Yes,  of  course. 

Q.  And  if  any  of  those  things  weren't  the  fact, 
that  would  materially  change  you  estimate  of  time  ? 

A.     Yes. 

Q.  All  right ;  you  can  go  back  to  the  stand.  Now, 
I  want  to  know  again,  Mr.  Anderson,  if  you  ever  got 
out  of  your  car  and  went  out  over  specifications 
1062?  A.     Yes,  I  did. 

Q.     And  you  did  that  how  many  times? 

A.  Oh,  quite  often;  I  couldn't  say  just  how 
many  times. 

Q.  And  you  did  that  while  you  were  superin- 
tendent and  running  the  entire  work  of  the  Campbell 
crew?  A.     Oh,  I  had  foremen. 

Q.     Pardon?  A.     Yes,  I  did. 

Q.     You  said  yes  what? 

A.     I  did  stop  when  I  was  working  on  that  job. 
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Q.  How  did  you  see  the  banks  of  these  exca- 
vations that  you  examined,  were  they  vertical,  or 
sloped,  or  how  were  they  1 

A.  Well,  I  say  they  were  quite  straight  up  and 
down.    They  were  sloped  some,  of  course,  yes. 

Q.  You  say  they  were  quite  straight  up  and 
down  ?  A.     Yes. 

Q.  Now,  if  after  the  shovel  finished  the  excava- 
tion roughly,  [1992]  if  the  bottom  portion  of  the 
excavation  was  dug  out  by  hand,  that  would  take 
away  much  of  the  sloi3e  that  was  left  in  the  excava- 
tion by  the  shovel,  wouldn't  it? 

A.     If  the  bottom  was  dug  too  deep? 

Q.  No.  If  the  lateral  at  the  bottom  of  the 
excavation,  if  it  was  widened  out  at  the  bottom 
of  the  excavation  after  the  shovel  finished  it,  that 
would  make  the  walls  then  practically  vertical, 
wouldn't  it? 

A.     I  don't  quite  understand  what  you  mean. 

Q.  Now,  you  say  that  a  man  should  be  able  to 
fine  grade  five  structures  per  day?  A.     Yes. 

Q.  What  type  of  a  structure  do  you  have  in 
mind,  what  type  that  a  man  should  excavate  five 
of  a  day? 

A.  Well,  I  had  in  mind  an  average  structure, 
weirs. 

Q.    Well,  how  deep  and  how  wide? 

A.     Four  by  four. 

Q.     A  square? 

A.     Four  by  four;  square,  yes. 
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Q.     Just  a  square  four  by  four  excavation  *? 

A.     That's  the  average  structure. 

Q.  And  one  elevation;  did  you  ever  go  over  the 
lay-out  plans  on  1062  ?     ,       A.     No,  I  did  not. 

Q.  Well,  you  don't  know,  do  you,  all  the  differ- 
ent types  of  [1993]  structures  that  they  had  on 
1062?  A.     No,  I  don't. 

Q.  So  you  wouldn't  tell  this  Court  that  one  man 
should  be  able  to  hand  grade  or  fine  grade  five  of 
those  structures  a  day? 

A.  Taking  it  for  granted  that  their  job  was  like 
ours. 

Q.     Pardon? 

A.  I  took  that  for  granted,  that  their  job  was 
the  same  as  ours,  practically  the  same. 

Q.  So  what  you  were  referring  to  in  your  answer, 
you  were  referring  to  five  structures  of  the  type 
that  you  had  on  your  job,  and  you  were  taking  a 
structure  that  was  four  feet  by  four  feet,  with  all 
one  grade;  just  an  ordinary  square  hole? 

A.     Yes. 

Q.  After  looking  at  this  exhibit  25  again,  did 
you  say  that  was  a  three  structure  hole  ? 

A.  No,  that's  a  four  structure,  if  I  remember 
right. 

Q.     As  a  matter  of  fact,  it  is  only  two,  isn't  it? 

A.     Yes,  it  is  two. 

Q.     Pardon?  A.     Two. 

Q.     What  did  you  mean  when  you  said  four? 

A.  Well,  there's  so  many  different  types.  I 
was  thinking  of  a  weir  and  other  outlets.    It 's  pretty 
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hard  to  keep  track  [1994]   of  all  those   different 

types  of  structures  they  have. 

Q.     Well,  it  is  just  two,  isn't  it?  A.     Yes. 

Q.  And  3^ou  still  think  that  that  could  be  exca- 
vated, those  two  structures,  in  twenty  hours? 

A.  That  should  be  excavated  in  twenty  hours, 
yes. 

Q.  Let's  see,  that's  two  structures  in  twenty 
hours;  that  would  be  ten  hours  to  one  structure, 
wouldn't  it? 

A.  Yes,  but  that's  the  hardest  type  of  structure 
that  you've  got  on  the  job  there. 

Q.     You  say  this  is  the  hardest  type? 

A.     That's  right. 

Q.  As  a  matter  of  fact,  this  is  a  typical  structure 
out  there  on  1062,  isn't  it? 

A.  No;  outside  of  these  road  crossings,  this  is 
one  of  the  deepest  structures  you've  got  out  there. 

Q.  Did  you  ever  see  any  fine  graders  at  work 
on  1062  ? 

A.  Oh,  I  suppose  I  did,  yes.  I  really  didn't  pay 
much  attention  to  them. 

Q.     Well,  you  saw  the  hoe  working,  didn't  you? 

A.     Yes. 

Q.     You  saw  that?  A.     Yes. 

Q.     Now,  the  next  thing  would  be  the  fine  graders  ? 

A.     That's   right.   [1995] 

Q.  Now,  did  you  or  didn't  you  see  them  work- 
ing? A.     I  saw  them  working. 

Q.     You  saw  them  working  too ;  how  many  times  f 

A.  I  wouldn't  say  how  many  times,  because  I 
can't. 
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Q.     Who  was  with  you? 

A.  Who  was  with  me?  Oh,  most  of  the  time  I 
had  to  drive  alone. 

Q.     Who  did  you  talk  to,  if  anybody  ? 

A.  Oh,  I  talked  to  quite  a  few  of  the  guys,  lots 
of  the  fellows,  I  don't  remember;  talked  to  Darcy 
several  times. 

Q.     When  did  you  talk  to  Mr.  Darcy "? 

A.     Practically  every  day. 

Q.     Practically  every  day? 

A.     That  is,  when  he  was  there. 

Q.  Now,  you  say  you  also  saw  the  Concrete  Con- 
struction Company  putting  in  the  forms? 

A.     Yes. 

Q.     And  you  saw  them  pouring  concrete? 

A.    Yes. 

Q.     You  saw  them  taking  the  forms  out? 

A.    Yes. 

Q.  Now,  how  much  room  did  you  say  they  should 
have,  how  much  lateral  clearance,  in  one  of  these 
excavations  ? 

A.     That  they  have  on  their  job? 

Q.     No,  how  much  should  you  have?  [1996] 

A.     A  foot. 

Q.     A  foot  from  what? 

A.  A  foot  at  the  bottom  of  the  structure,  at  the 
base  of  the  structure,  you  should  have  a  foot  clear. 

Q.     Well,  from  what  ? 

A.     From  the  concrete;  from  the  outside  wall. 
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Q.  From  the  outside  wall  at  the  foot  of  the 
structure,  and  how  much  from  there  on  up,  how 
about  the  bank? 

A.  Well,  of  course,  you  might  have — I  like  to 
have  it  just  as  tight  as  possible. 

Mr.  Olson :  I  move  that  be  stricken,  your  Honor, 
as  not  being  responsive.  I'm  asking  how  much  you 
should  have. 

The  Court :     Well,  it  will  be  stricken. 

Mr.  Holman :     I  submit  it  is  his  opinion. 

The  Court:  Well,  I  think  the  question  is  what 
should  be  required  or  should  properly  be  there,  not 
what  he  likes. 

Witness:  Well,  I'd  say  at  the  top  a  foot  and  a 
half. 

Q.  How  thick  a  panel  do  you  put  on  this  con- 
crete? A.    What's  that? 

Q.     How  thick  is  your  outside  panel? 

A.  Well,  let's  see,  two  by  four,  and  ship  lap, 
that  would  be  four  and  three  quarter  inches,  four 
and  a  half. 

Q.  And  did  you  have  to  use  a  whaler  on  them 
too?  [1997]  A.     Yes. 

Q.     And  what  thickness  is  that? 

A.     Two  by  four. 

Q.     And  how  much  thicker  will  that  be  ? 

A.     It  would  be  eight  and  a  half  inches. 

Q.  Now,  I  believe  you  said  you  didn't  tie  your 
forms  together  with  any  bolt  or  tie  rods  ? 

A.     We  tied  them  together  with  she-bolts. 

Q.     Pardon?  A.     We  used  she-bolts. 
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Q.     And  how  much  more  space  does  that  require  ? 

A.     About  six  inches. 

Q.  And  that  requires,  then,  an  over-all  space  of 
how  much?  A.     About  a  foot. 

Q.  Now,  when  you  take  your  she-bolt  out  of 
your  form,  can  you  take  it  out  in  six  inches? 

A.    Yes. 

Q.  And  then  how  do  you  get  your  outside  panels 
o:ff  ?  A.     Just  pick  them  right  up,  straight  up. 

Q.     Just  pick  them  right  straight  up  ? 

A.     Yes. 

Q.  How  about  the  panels  after  they  were  taken 
out;  I  believe  you  said  it  was  ordinary  practice  to 
take  them  back  to  the  yard  each  time  and  fix  them  ? 

A.     Yes.  [1998] 

Q.     What  would  you  be  fixing  about  them  ? 

A.  Well,  they've  got  to  be  cleaned,  scraped,  and 
got  to  be  oiled,  and  once  in  a  while  a  board  will  be 
cracked,  and  they'll  replace  a  board. 

Q.  Did  you  have  to  re-oil  them  after  each  time 
they've  been  used?  A.     Yes. 

Q.     And  what  was  the  purpose  of  the  oiling  ? 

A.  So  that  a  form  would  slip  from  the  concrete ; 
so  they  don't  stick  to  the  concrete. 

Q.     Well,  then,  why  did  you  have  to  scrape  them  ? 

A.  Well,  some  would  stick  to  them.  Before  you 
oil  them  you  scrape  them  so  youi*  oil  would  take 
effect. 

Q.  What  is  the  practical  difficulty  of  doing  that 
in  the  field? 
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.     A.     You're  out  in  the  field,  the  sage-brush;  you 
haven't  got  no  level  place  to  lay  them  down;  you 
can't  clean  them. 

Q.     Why? 

A,  Because  you  haven't  got  no  place  to  work 
on  them. 

Q.     You  mean  you  haven't  got  room  enough? 

A.     There's  too  much  sage-brush  out  there. 

Q.  You  mean  to  say  you  couldn't  re-oil  those 
forms  out  in  the  field? 

A.     Probably  could,  yes,  if  you  wanted  to. 

Q.  There  would  be  no  difficulty  a])Out  it  all, 
would  there?  [1999]  Would  it  cost  j'ou  a  lot  more 
money  ?  A.     Yes,  it  would. 

Q.    What  is  the  difficulty  about  it? 

A.  Well,  you've  got  sage-brush  and  all  kinds  of 
stuff  laying  around.  You  got  no  place  to  work, 
like  you  should. 

Q.    What  have  you  got  laying  around? 

A.  Well,  you're  got  a  pile  of  dirt,  you've  got 
sage-brush  three  foot  high;  that's  about  all.  That's 
enough. 

Q.  Couldn't  you  lay  those  panels  on  your  tru<k 
bed  and  oil  them? 

A.  I  couldn't  afford  to  have  tlie  truck  sewed 
up  that  way. 

Q.     Pardon? 

A.  I  couldn't  afford  to  have  truck  tied  up  that 
way. , 

Q.     How  long  would  it  take  to  oil  them? 

A.  Structure  like  that,  quite  a  few  forms;  I'd 
say  a  couple  of  hours. 
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Q.     And  how  long  to  clean  them? 

A.     Well,   that's   oiling  and   cleaning   combined. 

Q.  How  long  would  it  take  you  to  haul  tliem 
back  to  the  yard  and  out  to  the  next  structure, 
assuming  you  have  an  average  haul  about  inne 
miles? 

A.  Well,  I  would  say  about  an  hour,  hour  and 
a  half. 

Q.  And  another  hour  and  a  half  to  get  them 
back? 

A.  No,  about  three  quarters  of  an  hour  to  haul 
them  in,  and  [2000]  three  quarters  of  an  hour  to 
haul  them  back. 

Q.  I'm  sorry,  I  didn't  understand  you;  three 
or  four  what  ? 

A.  Forty  five  minutes  hauling  them  in,  and  forty 
five  minutes  hauling  them  back. 

Q.  Well,  now,  do  you  know  the  average  depth  of 
the  structures  on  1062,  from  your  own  knowledge? 

A.     No. 

Q.  And  when  you  gave  your  testimony  on  that, 
you  again  were  basing  that  on  the  job  that  you 
worked  on?  A.     That's  right. 

Q.  And  isn't  that  true,  Mr.  Anderson,  of  most 
of  the  descriptive  testimony  which  you  gave  as  to 
dimensions,  that  it  was  based  on  the  excavations 
and  structures  that  you  worked  on  on  your  other 
jobs?  A.     That's  right. 

Q.  And  you  don't  know  how  many  deep  struc- 
tures there  were  on  1062?  A.     No. 
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Q.  You  again  were  basing  that  on  the  Murphy- 
Campbell  job  that  you  worked  on? 

A.     That's  right. 

Q.  And  the  cost  that  it  would  take  to  excavate 
a  structure  by  hand  grading  would  depend  entirely, 
would  it  not,  on  the  type  of  rough  excavation  that 
was  done?  [2001]  A.     Yes. 

Q.  And  your  figures  are  based  on  the  rough 
excavation  being  approximately  two  tenths  of  the 
final  grade  that  is  required  by  the  lay-out  plans? 

A.    That's  right. 

Q..  And  if  there  were  not  such  rough  excavations 
done,  why,  then  your  figures  would  not  be  approxi- 
mations on  this  job?  A.     No,  of  course  not. 

Q.  Now,  you  say  you  saw  some  of  the  lumber 
that  was  used  on  this  job?  A.     Yes. 

Q.     Do  you  know  when  you  saw  the  lumber? 

A.:  Oh,  I'd  say  during  the  summer;  I  would  say 
in  June,  something  like  that. 

Q.     Where  did  you  see  it,  Mr.  Anderson? 

A.  I  saw  some  of  it  already  made  up  in  forms, 
and  I  saw  some  at  their  shop. 

Q.     How  many  times  were  you  at  the  yard? 
:  A.     Well,   I   came   by   there   quite   often,    quite 
regular,  three  or  four  times  a  week. 

Q.  And  you  say  the  lumber  was  all  right.  Show- 
ing you  plaintiff's  Exhibit  29,  Mr.  Anderson,  you 
may  examine  it  if  you  wish,  would  you  say  that  that 
was  proper  or  adequate  form  lumber,  as  the  term 
is  used?  A.     It  is  all  I  could  get  at  that  time. 
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Q.     And  your  answer  is  that  that  is  adequate? 

A.  That's  all  I  could  get.  It's  not  adequate, 
but  that's  the  best  we  could  get  at  the  time. 

Mr.  Olson:  I  ask  that  both  those  answers  be 
stricken,  your  Honor,  as  to  what  he  could  get. 

The  Court:  I  don't  believe  they're  directly  re- 
sponsive.   They  will  be  stricken. 

Q.  I'm  asking  you,  Mr.  Anderson,  is  this  the 
type  of  lumber  that  you  saw?  A.     Yes. 

Q.     Both  in  the  yard  and  the  Macri  office  ? 

A.     I  would  think  so,  yes. 

Q.  And  this  is  Exhibit  29,  and  that's  the  type 
of  lumber  that  you  refer  to  that  you  saw  there? 
Is  3"our  answer  yes?  A.     Yes. 

Mr.  Hawkins:  I  would  like  to  have  the  leeord 
show  that  the  witness  inspected  the  boards  on  tlie 
outside  of  that  bundle,  that  he  was  not  shown  the 
boards  on  the  inside  of  the  bundle,  the  bundle  was 
not  opened  for  his  examination. 

The  Court:     Yes,  the  record  may  show  that. 

Mr.  Olson:  Well,  let's  cut  it  open  and  let  him 
look  at  them  all,  then.  Will  you  step  down  and 
examine  these,  if  it  is  necessary  to,  Mr.  Anderson, 
or  can  you  tell  without  taking  them  apart?  [2003] 

Mr.  Holman:     I  object  to 

The  Court:  That  isn't  necessaiy,  to  lay  them 
all  out  that  way.  Have  you  made  your  examination  ? 

Witness :     Yes. 

The  Court:  The  record  may  show  now  that  he 
has  looked  at  each  board. 
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Cross-Examination 
(Continued) 
By  Mr.  Olson: 

Q.  Now,  you  say  that  you  also  examined  the 
Concrete  Construction  Company's  equipment  on  the 
job  ?  A.     Yes. 

Q.  And  you  thought  that  their  equipment  was 
too  good  for  that  job,  is  that  what  you  meant  to 
say?  A.     That's  right. 

Q.     It  was  entirely  adequate,  was  it  not  ? 
A.     Well,  I  couldn't  use  that  equipment. 
Q.     Pardon? 

A.  I  couldn't  use  that  kind  of  equipment  on  that 
kind  of  a  job. 

Q.     What  was  the  matter  with  it? 
A.    Well,  it  is  too  big. 
Q.    What  was  too  big  ? 

A.  The  mixers,  the  mixer  especially  cost  too 
much  money  to  move  it  up  from  structure  to  struc- 
ture. 

(Whereupon,  photograph  of  transit  mixer 
was  marked  plaintiff's  Exhil.)it  No.  90  for  iden- 
tification.) [2004] 

Q.  I'll  show  you  plaintiff's  identification  90,  and 
I  will  ask  you  if  you  recognize  that  piece  of  equip- 
ment ?  A.     Yes. 

Q.     And  on  whose  job  was  it? 

A.     Murphy-Campbell. 

Q.     And  this  is  a  transit  mixer,  mobile,  is  it? 

A.     That's  right. 
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Q.     Do  you  remember  this  occasion  ? 

A.     Yes. 

Q.     It  shows  your  machine  badly 

A.     Stuck  in  the  mud. 

Q.    stuck  in  the  terrain  out  there,  doesn't  it? 

A.     Yes. 

Mr.  Olson:  We  offer  plaintiff's  identification  90 
in  evidence. 

Mr.  Holman:     No  objection,  your  Honor. 

The  Court:     Admitted. 

(Whereupon,  plaintiff's  exhibit   No.   90  for 
identification  was  admitted  in  evidence.) 

Q.  (By  Mr.  Olson)  :  Now,  that  wasn't  any  mud 
there,  was  it,  Mr.  Anderson?  A.     How's  that? 

Q.  You  said  something  about  ''stuck  in  the 
mud";  that  wasn't  mud,  was  it? 

A.     Yes,   it   was.    [2005] 

Q.     It  was  mud?  A.     Yes. 

Q.     What  part  of  the  year  was  this  ? 

A.     It  was  in  summer  time. 

Q.     In  the  summer  time?  A.     That's  right. 

Q.    And  you  say  that  was  mud  ?  A.     Yes. 

Q.     Well,  how  do  you  explain  that? 

A.  Well,  sir,  they  turned  the  water  on  in  the 
main  canal  and  coming  down  the  pipe  line;  they 
turned  it  in  before  the  job  was  completed.  The 
head  gate  at  the  main  canal  leaked,  coming  down 
the  pipe  line,  and  naturally  it  got  soft  there,  and 
the  truck  driver  didn't  see  it,  and  backed  right  into 
the  thing.    That  happened  once  in  the  years. 
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Q.     Pardon? 

A.  That  happened  once  during  the  time  of  con- 
struction. 

Q.  That's  a  Bureau  of  Reclamation  picture,  is 
it  not? 

A.     That's  right;  I  got  one  just  like  it. 

Mr.  Holman:     I'm  sorry,  I  didn't  get  that  last. 

Q.  (By  Mr.  Olson)  :  He  said  he  had  one  just 
like  it.  Now,  you  say  we  had  more  men  than  what 
we  needed? 

A.  Oh,  I  didn't  say  you  had  more  men  than  you 
needed;  you  had  more  men  than  I  had  on  my  job, 
for  pouring.  [2006] 

Q.  Oh,  then,  you  didn't  intend  to  indicate  to  this 
Court  that  the  Concrete  Construction  Company  had 
more  men  on  the  job  than  they  needed?  A.     No. 

Q.     Pardon?  A.     No. 

Mr.  Olson:     That's  all. 

Cross-Examination 
By  Mr.    Hawkins: 

Q.  Ml'.  Anderson,  was  that  a  transit  mixer  shown 
in  that  last  picture,  exhibit  90,  is  that  right  ? 

A.     Yes. 

Q.  If  you  have  transit  mixers  on  the  job  you 
do  not  need  as  many  men,  is  that  right? 

A.     That's  right. 

Q.  And  if  you  have  one  of  these  big  Mixomobiles 
you  need  more  men?  A.     That's  right. 
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Q.  So  it  was  the  having  of  this  Mixomobile  that 
required  more  men  to  be  on  the  job? 

A.     That's  right. 

Q.     That  would  make  it  a  more  costly  operation  ? 

A.     I  think  so,  yes. 

Mr.  Hawkins:     That's  aU. 

Mr.  Ivy:     Xo  question.  [2007] 

Eedirect  Examination  ■•■ 

By  Mr.  Holman: 

Q.  Mr.  Anderson,  you  told  comisel  that  you 
talked  with  Darcy  several  times,  and  talked  to  him 
practically  every  day  when  he  was  there.  Was  Mr. 
Darcy  absent  from  the  job,  to  your  knowledge,  was 
Darcy  away  from  the  job,  or  not? 

A.     Xo,  I  saw  Darcy  on  his  job. 

Q.  I  was  wondering  what  you  meant  by  saying 
when  he  was  there.  Do  you  mean  just  when  he 
happened  to  be  there? 

Mr.  Olson:  That's  certainly  getting  into  the 
leading  field.  The  witness  has  answered  his  ques- 
tion, and  now  he's  suggesting  something  else. 

The  Coui't:  Have  you  a  question?  Go  ahead 
with  your  examination.  I  assumed  he  meant  during 
the  time  ^Ir.  Darcy  was  working  on  1062. 

Q.     That's  what  I  was  trying  to  find  out. 

The  Court:  I  mean  during  the  time  he  was 
employed  there.  He  wasn't  there  throughout  the 
whole  construction. 

Q.     Is  that  what  you  meant,  Mr.  Anderson? 

A.     Yes,  that's  what  I  meant. 
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The  Court :     Am  I  right  about  that  ? 

A.     Yes. 

Q.  Mr.  Anderson,  can  you  tell  me  from  your 
experience  whether  there  is  a  general  uniformity 
of  box  structures  [2008]  and  road  structures  and 
similar  structui'es  on  the  different  jobs  in  the  Roza 
Project? 

A.  Well,  as  far  as  I  know  they're  most  of  them 
pretty  much  the  same. 

Q.  And  is  that  true  with  respect  to  1062,  sched- 
ule 1>  compared  with  the  other  jobs'?  A.    Yes. 

Q.     And  in  answering  me  on  direct  examination 
did  you  have  that  in  mind,  sir? 
,.A.     :What'sthat? 

Q.  And  in  answering  me  on  direct  examination 
did  you  have  that  in  mind,  the  uniformity? 

A.    Yes. 

ikr.  Holman :     That's  all. 

Mr.  Hawkins:  I  neglected  to  ask  Mr.  Anderson 
about  these  boards  down  here;  that  wasn't  followed 
up.  I  wonder  if  the  clerk  would  mark  these  boards 
here  ? 

(Whereupon,  three  of  the  boards  in  Exhibit 
29  were  marked  29-a,  29-b,  29-c.) 

Recross-Examination 
By  Mr.  Hawkins: 

Q.  Mr.  Anderson,  with  respect  to  exhibits  29-a, 
b  and  c,  which  were  the  boards  inside  the  bundle  that 
you  .first  examined 
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Mr.  Olson:     I  object  to  that,  your  Honor.     It  is 
not  a  true  statement.     Those  are  not  the  boaTdJ^' 
that  were  [2009]  on  the  inside  of  the  bundle. 

Mr.  Hawkins:     Would  you  state  that  they  were^ 
all  on  the  outside,  counsel  ? 

Mr.  Olson:     I  won't  state  they  all  were,  but  I'lr 
state  that  29-b  was  on  the  outside  of  the  bundle. 

Q.  (By  Mr.  Hawkins) :  With  reference  to 
boards  29a,  b  and  c,  that's  these  three  right  here, 
counsel  states  29-b  was  on  the  outside,  I  take  it  he 
concedes  a  and  c  were  on  the  inside,  is  that  right? 

Mr.  Olson:  No,  I  don't  concede  it.  I  don't  I'e- 
member  it.    I  remember  board  b  was  on  the  outside. 

Q.  (By  Mr.  Hawkins)  :  In  any  event,  with  re- 
spect to  a,  b,  and  c,  is  that  typical  of  the  lumber 
that  you  saw  out  on  the  Macri  job  ? 

A.     It's  poorer  than  I  saw  there. 

Q.     It  is  poorer  than  you  saw  ?  A.     Yes. 

Mr.  Hawkins:     That's  all. 

Redirect  Examination  ■ 

By  Mr.  Holman: 

Q.  Did  you  see  any  used  lumber  out  there?  Was 
Macri  supplying  used  lumber,  or  was  it  new  lumber, 
do  you  know  ?  A.     It  was  mostly  new  lumber. 

Q.     New?  A.     Yes. 

Q.  You  say  mostly  new.  Well,  could  you.  tell 
whether  or  not  [2010]  it  was  lumber  that  had  been 
used  on  a  job,  that  is,  covered  with  cement  or  other- 
wise, or  not  ? 
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A.  No,  I  couldn't  tell ;  I  didn't  pay  any  attention 
to  it. 

Q.  Did  you  see  any  what  you  would  call  used 
lumber?  A.     How's  that? 

Q.  Did  you  see  any  that  you  would  call  used 
lumber,  as  agamst  the  usual  lumber  that  was  being 
furnished — second  hand  lumber?  A.     No. 

Q.  You  saw  second  hand  lumber,  or  saw  none, 
which  ? 

A.  I  saw  second  liand  lumber  that  they  remod- 
eled forms  with,  sure,  but  you  get  that  all  the  time ; 
I  didn't  pay  no  attention  to  it. 

Mr.  Holman :     Would  you  read  that  answer  ? 

(Whereupon,  the  reporter  read  the  last  previ- 
ous answer.) 

Q.  In  other  words,  may  I  understand,  when  you 
say  second  hand  lumber,  you  mean  lumber  that  has 
been  used  before  on  the  job,  or  elsewhere? 

A.     Lumber  that's  been  used  before  on  the  job. 

Mr.  Holman:     That's  all. 

Recross-Examination 
By  Mr.  Olson: 

Q.  Were  you  superintendent  on  this  Murphy- 
Campbell  job,  Mr.  Anderson  ?  A.     Yes.  [2011] 

Q.  Isn't  it  a  fact  that  your  bonding  company  had 
to  take  over  that  job? 

Mr.  Holman:  I  object  to  that,  your  Honor,  as 
wholly  outside  the  issues. 
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The  Court:     Sustained. 
Mr.  Olson:     That's  all. 
The  Court:     Any  further  questions'? 
Mr.  Hawkins:     No  further  questions. 

(Wliereupon,  there  being  no  further  ques- 
tions, the  witness  was  excused.) 

The  Court:  The  Court  will  recess  for  five 
minutes. 

(Short  recess. 

(All  parties  present  as  before,  and  the  trial 
was  resumed. 

(Whereupon,  part  of  Macri  weekly  payroll 
reports,  week  ending  August  16,  1944,  to  week 
ending  December  13,  1944,  was  marked  Defend- 
ant Macri 's  Exhibit  No.  15-a  for  identification. 

(^Vhereupon,  summation  of  items  12,  13  and 
15  and  16  on  specification  1068  was  marked 
defendant  Macri 's  Exhibit  No.  91  for  identifi- 
cation.) 

ELIZABETH  CALLAHAN 

a  witness  called  on  behalf  of  the  defendants  Macri, 
resumed  the  stand  and  testified  further  as  follows: 

Direct  Examination 
By  Mr.  Holman:  [2012] 

Q.  Miss  Callahan,  have  you  at  my  request  com- 
piled the  charges  applicable  to  specification  1068, 
contract  12r-14996? 

A.     Yes,  I  have. 
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Q.     involved  in  this  action,  for  the  purpose 

of  determining,  for  the  purpose  of  setting  forth, 
the  total  actual  cost  of  performance  of  that  job 

A.     On  concrete. 

Q.  with  respect  to  item  12,  concrete  in  struc- 
tures, item  13,  placing  re-enforcement  bars,  item  15, 
erecting  timber  in  structures,  and  item  16,  installing 
gates  and  miscellaneous  metal  work? 

A.     Yes. 

Mr.  Hawkins:     Specification  what? 

The  Court:  1068.  I  take  it,  Mr.  Holman,  that 
would  have  been  involved  in  Mr.  Schaefer's  contract 
had  he  performed  it,  under  1068  ? 

Q.  That's  correct,  your  Honor.  That's  correct, 
isn't  it?  A.     Yes. 

Q.  Now,  handing  you  what  has  been  marked 
Maori's  identification  91,  is  that  the  summation  of 
the  expenditures?  A.     Yes,  it  is. 

Q.  With  reference  to  the  first  item,  "Labor 
November  22,  1944,  to  November  15,  1945,  inc."; 
does  that  mean  inclusive  ?  [2013]  A.     Yes. 

Q.     149,323.62;  from  where  did  you  get  that? 

A.  It  is  from  the  daily  reports  of  the  superin- 
tendent, and  the  payrolls. 

Q.     The  payroll  reports?  A.     Yes. 

Mr.  Hawkins:  Your  Honor,  apparently  that's 
going  into  the  record,  that  figure,  as  evidence  of 
that  cost. 

Mr.  Holman:  Well,  leave  the  cost  items  out;  no 
objection  to  striking  that  item  as  to  figure;  I  just 
want  to  identify  the  entry. 
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The  Court:     This  is  just  preliminary,  I  assume. 

Mr.  Holman:     I'll  not  quote  figures. 

Mr.  Hawkins:  From  the  way  it  was  going  in, 
it  was  going  into  the  record  as  the  figure,  as  evi- 
dence. 

Mr.  Holman:  I  have  no  objection  to  having  the 
figure  stricken. 

The  Court    All  right,  it  will  be  stricken  out. 

Direct  Examination 
(Continued) 
By  Mr.  Holman: 

Q.  All  right,  then  the  second  item,  payroll  taxes, 
four  and  a  half  per  cent  of  the  above,  is  that  com- 
prised of  the  next  three  items  below? 

A.     The  next  four. 

Q.  The  next  four  items;  would  you  read  those 
off,  please? 

Mr.  Olson :  Pardon  me,  do  you  have  extra  copies 
of  [2014]  that?  A.     I  have. 

Mr.  Holman:  Do  you  have  one  Mr.  Olson  can 
follow? 

Q.  (By  Mr.  Holman)  :  The  four  items  there, 
if  I  may  lead,  counsel,  I  can  save  a  lot  of  time  on 
identification,  are  the  four  classifications  that  you've 
shown,  is  that  correct?  A.     That's  right. 

Q.  Then  the  next  item,  item  3,  rental  of  equip- 
ment, H.  H.  Walker,  Inc.,  how  was  that  item  de- 
termined ? 

A.  From  the  information  given  to  me  by  the 
superintendent  and  by  Mr.  Macri,  the  portion  of 
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the  equipment  that  was  apj^licable  to  concrete. 

Q.  And  do  you  have  any  bills  in  payment  of 
that? 

A.  Oh,  yes,  I  have  the  bills  and  the  cancelled 
checks. 

Q.  Fourth,  the  rental  of  equipment  owned  by 
Macri  and  Company,  A,  one  GrMC  two-ton  truck 
with  flat  bed,  eight  months;  how  did  you  arrive  at 
that? 

A.  The  time  is  given  to  me  by  the  superintend- 
ent, and  the  price  is  according  to  my  O.P.A.  book. 

The  Court:  Is  this  the  first  time  Miss  Callahan 
has  been  on  the  standi 

Mr.  Holman:     No. 

The  Court :  Oh,  she  was  identified  as  Mr.  Macri 's 
bookkeeper;  I  wasn't  sure  about  that.  [2015] 

Mr.  Holman:  Yes,  sir,  in  connection  with  this 
identification. 

Q.  (By  Mr.  Holman)  :  The  next  item,  one  three 
quarter  horse  power  vibrator,  what  does  that  H.P. 
stand  for  ?  A.     Horse  power. 

Q.  And  the  words  "eight  months"  and  added 
figure,  where  did  you  get  that  information  ? 

A.  The  time  is  from  the  superintendent;  the 
price  is  from  the  O.P.A. 

Q.     Is  that  true  of  the  next  item  also,  swing  saw  f 

A.     Yes. 

Q.  Taking  item  5,  Martin  &  Son,  ready-mixed 
concrete,  from  where  did  you  get  the  figure  for  that 
item?  A.     That's  his  contract  price. 
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Q.     Do  you  have  the  bills  or  anything  for  that? 

A.     I  have  the  bills  and  the  cancelled  checks. 

Q.  And  Item  6,  Potlatch  Yards,  Inc.,  nails  and 
wire,  etc.,  is  your  answer  the  same  with  respect  to 
that'?  A.     I  have  the  bills  and  checks. 

Q.  Item  7,  Seattle  steel  company,  where  do  you 
get  the  figure  for  that? 

A.  From  the  Seattle  Steel  bills;  part  of  it  is 
rental  and  part  of  it  is  purchase. 

Q.  And  this  item  8  is  a  j^urchase  item,  or  rental 
item  ?  A.     8  is  purchase.  [2016] 

Q.  Yes;  then  item  9,  Yakima  Hardware,  wire 
and  miscellaneous,  is  your  answer  the  same  as  to 
that?  A.     Yes. 

Q.     From  their  bills,  is  that  correct? 

A.     That's  right. 

Q.  Item  10,  Pioneer  Sand  and  Gravel  Comj)any, 
Sealcure  and  freight. 

A.     I  have  the  bills  and  checks. 

Q.  Item  11,  Northwest  Engineering  Company, 
rental,  $781.21 — strike  the  figure,  please;  where  did 
you  get  that  from?  A.     From  the  bills. 

Q.  Item  12,  Ray  Shingshang,  placing  re-enforc- 
ing steel,  where  did  you  get  that  figure? 

A.  That's  the  amount  of  his  actual  pay  checks 
on  that  particular  job. 

Q.  13,  unloading  cement  from  cars  and  placing 
on  the  job,  Glen  Gentry  and  Harvey  Hofsted,  where 
did  you  get  that? 

A.     That's  from  the  bills  and  checks. 
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Q.  Then  the  total  cost  to  Macri  is  the  total  of 
the  items  you  have  indicated  ?  A.     Yes. 

Q.  And  the  next  item,  sub-contract  price  on 
quantities  and  Bureau  final  estimate  number  16, 
you  got  those  figures  from  where? 

A.-    From  the  final  estimate  16.  [2017] 

Q.  Yes;  and  then  is  it  true  that  you  deducted 
that  item  from  the  total  of  the  items  above  1 

A.     That's  right. 

Q.  Now,  I  see  you  have  a  line  drawn  through 
there,  and  below  that  the  sub-contract  price  on 
quantities,  and  the  Bureau  final  estimate,  the  yard- 
age, and  the  price  per  yard.  Where  did  you  get 
that  price  per  yard  ■? 

A.  Well,  that's  an  explanation  of  my  figure,  as 
to  how  I  arrived  at  it;  that's  from  final  estimate  16. 

Q.     Where  did  you  get  your  price  per  yard? 

A.     From  the  sub-contract. 

Q.  And  is  your  next  item  with  respect  to  pounds 
of  re-enforcing  bars  from  the  same  source  ? 

A.     That's  right. 

Q.  And  is  your  next  item,  item  15,  17.184  MFDB 
at  $35.00,  what  is  that? 

A.     That's  thousand  feet  board  measure. 

Q.     I  didn't  hear  you. 

A.     It  is  board  measure. 

Q.  Yes,  and  the  price  you  got  from  where?  Is 
it  a  sub-contract  price? 

A.     Yes,  it  is  a  sub-contract  price. 

Q.  Or  is  it  a  price  that  you  have  off  of  bills? 
I  don't  understand  wliat  that  item  is.    Passing  that 
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for  a  minute,  Miss  Callahan,  the  next  item,  pounds 
installed,  gates,  at  [2018]  3  cents  per  pound,  where 
did  you  arrive  at  that?  A.     The  sub-contract. 

Q.  Do  you  wish  to  make  any  further  inquiry  as 
to  identification,  counsel? 

Mr.  Hawkins:     I  have  no  inquiry  at  this  time. 

Q.  Now,  taking  the  first  item,  Miss  Callahan, 
I  believe  you  said  that  was  from  the  payroll  ? 

A.     Yes. 

Q.  And  handing  you  plaintiff's  identification  21 
for  identification,  I'll  ask  you  whether  or  not  the 
items  in  21  were  prepared  by  you?  Just  check  it 
through  for  handwriting ;  as  the  ones  furnished  the 
government.  A.     Must  be. 

The  Court:     Which  one  is  that? 

Q.     That's  Macri's  identification  21,  your  Honor. 

A.     Must  be;  it's  my  handwriting. 

Q.     That's  your  handwriting?  A.     Yes. 

Q.  And  the  duplicate  of  that  did  you  keep,  did 
you  retain?  A.     Yes. 

Q.  And  was  it  from  that  duplicate  that  you  got 
that?  A.     That's  a  carbon  copy. 

Q.     What  was  the  total  amount  of  that  payroll? 

Mr.  Hawkins:  I  object  to  that,  your  Honor,  I 
don't  think  it's  been  properly  established.  Is  this 
exhibit  [2019]  in  evidence,  Macri  's  21  ? 

The  Clerk :     No,  it  is  not.    It  is  an  identification. 

Mr.   Hawkins:     Hasn't  been  properly   qualified. 

Mr.  Holman:  I  will  offer  in  evidence  at  this 
time  Macri's  identification  21  in  its  entirety,  your 
Honor. 
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The  Court :     Is  that  Mr.  Maori's  payroll  on  1068? 

Mr.  Hohnan:     In  its  entirety,  your  Honor? 

Mr.  Olson:  If  jouv  Honor  please,  on  behalf  of 
the  use  plaintiff  we  object  to  its  introduction  on  the 
grounds  that  at  this  time  it  is  wholly  immaterial, 
irrevelant,  and  incompetent,  for  the  reason  that  as 
against  Mr.  Schaefer  there  is  no  foundation  laid 
for  its  introduction  into  evidence.  The  testimony 
to  date  shows  that  Mr.  Maori  unlawfully  took  over 
the  performance  of  1068  without  ever  having  ten- 
dered performance  on  his  part  of  tlie  things  that 
were  necessary,  and  a  condition  xn-ecedent  to  any 
obligation  upon  Mr.  Schaefer  to  commerce  work. 
The  testimony,  all  the  testimony,  is  that  the  fine 
grading  did  not  commence  until  the  5th  day  of 
February,  1945,  on  1068,  and  at  that  time  Macri 
and  Company  had  already  taken  over  the  building 
of  forms  and  the  performance  of  the  work  called  f oi' 
m  the  sub-contract.  Tlie  testimony  is  imcontra- 
dicted  that  on  November  30,  when  they  served 
notice  [2020]  upon  us  to  proceed,  and  upon  Jami- 
ary  3,  when  they  notified  us  we  were  in  default, 
there  wasn't  any  place  upon  which  Concrete  Con- 
struction Company  could  work,  and  it  goes  withour 
saying,  your  Honor,  that  you  have  to  have  ;m 
excavation  fine  graded  before  you  can  stai't  dissem- 
bling forms  or  pouring  concrete.  Now,  there  has 
been  no  testimony  whatsoever  that  they  ever  got  in 
that  position  and  then  gave  the  Concrete  Construc- 
tion Company  an  opportunity  to  perfoi'm  1068.  Th(^ 
testimony,  all  of  it,  is,  your  Honor,  that  the  Maori 
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Company  took  over  the  building  of  forms  and  the 
assembling  of  panels  before  there  was  any  holes 
ready  for  the  Concrete  Constrnetion  Comj^any  to 
work  in. 

Mr.  Hohnan:  That,  your  Honor.  I  submit  is  a 
matter  of  law  to  be  argued  to  the  Court  with  due 
respect  to  the  exhibits  that  are  in.  and  regardless 
of  that,  this  is  a  factual  matter  that  has  to  be 
proven,  and  if  coimsel's  position  is  that  your  Honor 
must  pass  upon  that  before  there  is  any  evidence 
to  be  considered  with  respect  to  1068,  then  that's 
one  question,  but  youi'  Honor  has  already  admitted 
a  great  deal  of  evidence  with  respect  to  1068,  and 
I  think  this  is  in  due  com*se  of  proof  with  respect 
to  the  position  of  the  cross-complainant  Macri  as 
against  the  cross-defendants  Schaefer  in  1068. 

The  Court:  Well,  it  would  be  material  if  there 
is  [2021]  an  issue  as  to  whether  or  not  Mr.  Schaefer 
breached  his  contract  with  the  Macri  Company  with 
reference  to  1068.  I  assiune  that  still  is  your  con- 
tention ? 

Mr.  Hohnan:     Oh,  yes,  it  is,  your  Honor. 

The  Court :  That  the  breach  was  on  the  plaintiff, 
and  without  fault  on  yourself? 

Mr.  Hohnan:     Entirely. 

The  Court :  And  if  evidence  is  to  be  introduced 
on  that  point,  then  this  would  be  material,  of  course. 
My  recollection  of  the  testimony  so  far,  as  far  as 
the  factual  situation  is  concerned,  is  as  stated  by 
Mr.  Olson,  that  there  isn't  any  evidence,  that  is, 
that  the  excavations  weren't  ready  for  any  operation 
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by  Mr.  Schaefer  at  the  time  this  notice  was  given ; 

that's  the  evidence  there  is  so  far,  as  I  recall  it. 

Mr.  Holman:  Well,  with  respect  to  Macri's  case 
that's  probably  a  correct  position,  your  Honor.  If 
this  is  premature  then  I  will  withdraw  Miss  Calla- 
han from  that  phase  of  it,  because  we  will  go  into 
that  in  its  entirety,  but  I  frankly  had  figured  on 

The  Court :  Well,  if  it  is  just  a  question  of  order 
of  proof,  I  don't  care  about  that,  you  can  put  it 
in  now;  I  wouldn't  want  to  have  a  whole  lot  of  evi- 
dence go  in  here  that  isn't  going  to  be  useful  in 
determining  the  controversy,  or  that  the  Court 
wouldn't  have  occasion  [2022]  to  use. 

Mr.  Holman:  The  thing  that  suggests  itself  to 
me,  your  Honor,  is  one  that  as  we  progressed,  we 
passed,  and  that's  the  letters  of  Mr.  Nelson  in  con- 
nection with  his  deposition,  which  are  quite  perti- 
nent in  connection  with  1068  too,  and  I  wish  those 
to  be  considered  too  by  the  Court.  They  have  not 
been  offered  in  evidence  yet. 

The  Court:  You  mean  Mr.  Nelson  in  his  letters 
to  Macri  stated  a  situation  that  would  indicate  that 
Mr.  Schaefer  breached  his  contract  on  1068"? 

Mr.  Holman :  Indicates  with  respect  to  the  prog- 
ress, at  least,  your  Honor,  on  1062  as  affecting 
1068,  yes. 

The  Court:  Well,  those  letters  haven't  been 
offered,  or  at  least  the  offer  wasn't  pressed,  so  that 
they're  not  before  the  Court,  the  letter^  are  not,  at 
this  time. 
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Mr.  Holman :  Well,  I  'd  like  at  this  time  to  offer 
them,  then,  your  Honor,  and  have  Miss  Callahan 
stand  aside,  because  this  is  a  matter  that  naturally 
will  depend  on  the  determination,  or  at  least  a 
showing  to  the  court  that  there  was  a  breach  of 
contract,  and  that  is  part  of  the  reasoning. 

The  Court:     All  right. 

Mr.  Holman:  I  have  one  question  I  would  like 
to  ask  Miss  Callahan  while  she  is  on  the  stand, 
your  Honor.  [2023] 

Direct  Examination 
(Continued) 
By  Mr.  Holman : 

Q.  Miss  Callahan,  did  you  at  my  request  make 
a  copy  of  the  portion  of  Macri's  Exhibit  for  identifi- 
cation 21  covering  the  weeks  ending  August  16, 
1944,  to  and  including  December  13,  1944,  as  evi- 
denced by  Macri's  identification  15-a? 

The  Clerk:     Mr.  Holman,  you  said  Macri's  21. 

Mr.  Holman:     Identification,  isn't  it*? 

The  Clerk:  Then  this  should  carry  21-a,  instead 
of  15-a;  15-a  refers  to  1062.    Is  this  part  of  1068? 

Mr.  Holman :  Oh,  I  beg  your  pardon,  yes,  Macri's 
15,  instead  of  21.    Mr.  Taylor,  can  you  change  that  ? 

Witness:     Yes,  it  is. 

Q.  And  is  that  a  full,  true  and  correct  copy  of 
that  portion  of  the  payroll? 

A.     Yes,  it  is  an  exact  copy. 

Mr.  Holman:  This,  your  Honor,  is  offered  in 
evidence  at  this  time  as  encompassing  the  period  of 
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employment    while    the    witness    Stickney   was    in 
charge  of  the  Macri  operations.     Your  Honor  will 
recall  that  Mr.  Stickney  partly  cheeked  it,  and  then 
on  counsel's  objection  did  not  continue. 

The  Court:     What  is  that  identification? 

Mr.  Holman:     15-a,  your  Honor. 

The  Court:  And  that's  a  section  of  the  Macri 
payroll  [2024]  on  1062  ? 

Mr.  Holman:  On  1062,  yes.  I'd  like  to  offer  it 
in  evidence  for  the  purpose  of  being  considered  with 
the  testimony  of  the  witness  Stickney. 

Mr.  Olson:     For  what  purpose,  do  you  say*? 

Mr.  Holman:  Considering  it  with  the  testimony 
of  the  witness  Stickney.  It  carries  his  name 
throughout,  and  the  witness  already,  your  Honoi', 
has  identified  into  the  evidence  the  writings  on  the 
original  payroll  for  the  week  ending  October  4, 
1944,  and  the  week  of  October  11, 1944,  and  the  week 
of  October  18, 1944,  and  the  week  of  October  25, 1944, 
and  the  week  of  November  1,  1944,  \vith  respect  to 
truck  hire,  as  covered  by  his  testimony. 

The  Court:  That  was  identified  by  the  witness 
Stickney  ? 

Mr.  Holman :  Yes,  your  Honor,  these  pages,  this 
portion  of  the  payroll,  was  identified  by  the  witness 
Stickney  as  covering  the  period  that  he  was  em- 
ployed in  the  position  he  so  testified  about. 

Mr.  Olson:  Your  Honor,  our  objection  is  also 
to  the  introduction  of  Mr.  Macri 's  i3ayroll.  Mr. 
Stickney,  your  Honor  will  recall,  while  he  was  one 
of  Macri 's  superintendents,  he  was  called  by  the 
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plaintiff  as  a  witness.  I  don't  see  what  counsel 
has  in  mind,  but  I  don't  see  how  Mr.  Stickney  hav- 
ing testified  places  in  evidence  [2025]  that  portion 
of  the  payroll  covering  the  time  he  was  Macri's 
superintendent.  Obviously  anything  that's  in  this 
document  now  offered  as  a  part  of  Macri's  case  are 
self-serving  statements.  Frankly,  I  don't  know 
what  it  is  offered  for.  If  it  is  offered  to  show  cost, 
then  it  is  just  as  objectionable  as  the  whole  payroll, 
what  it  cost  Mr.  Macri  to  perform — this  is  on  1062  ? 

Mr.  Holman :     1062. 

Mr.  Olson:  Then  I  just  don't  understand  the 
function  of  it,  your  Honor.  I  object  to  it  as  being 
immaterial  so  far  as  any  issue  that  I  know  of  or 
can  think  of  is  concerned. 

Mr.  Holman :  Well,  it  does  show  the  portion  of 
the  time  that  Mr.  Stickney  served.  Now,  this  is  on 
cross-examination  of  Mr.  Stickney,  their  witness, 
and  he  identified  those  pages  and  was  comparing 
this  particular  15-a  with  that  at  the  time  when  he 
stopped  on  counsel's  objection  and  your  Honor's 
suggestion  that  he  didn't  have  to,  and  that  has 
been  done  now,  and  I  think  it  is  entitled  to  go  in 
evidence  as  Macri's  showing  of  the  man  power  that 
he  had  during  that  particular  time  when  he  was 
there.    It  is  a  matter  of  defense. 

The  Court :  Let  me  see  that.  This  witness  now 
on  the  stand  identified  this  as  part  of  the  Macri 
payroll  ? 

Witness:  During  the  time  Mr.  Stickney  w;.8 
there.  [2026] 

Mr.  Hawkins:     Isn't  that  a  copy? 
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Mr.  Holinan:     A  true  and  correct  copy,  yes. 

The  Court:  It  is  a  copy.  Is  there  any  objection 
made  to  it  on  the  ground  that  it  is  a  copy,  rather 
than  the  original'? 

Mr.  Hawkins:  I  thought  she  testified  that  was 
a  copy,  rather  than  the  original. 

The  Court:  I  think  that's  right.  I  just  wanted 
to  know  if  there  was  any  objection  on  that  ground. 

Mr,  Hawkins :  I  have  no  objection  on  the  ground 
it  is  a  copy.  I  still  don't  think  it's  been  properly 
identified.  I  don't  recall  that  Mr.  Stickney  testified 
he  prepared  that  original  jDayroll. 

Witness :     It  is  in  his  handwriting. 

Mr.  Holman :  Yes,  she  testified  it  is  in  his  hand- 
writing. 

The  Court:  Well,  I'll  overrule  the  objection  and 
admit  it  in  evidence.  As  I  recall,  Mr.  Stickney 
testified  as  to  the  men  that  had  been  furnished  to 
him,  or  the  labor  that  had  been  furnished  to  him 
in  coimection  with  the  prosecution  of  this  work,  and 
the  tenor  of  his  testimony  was  that  it  wasn't  ade- 
quate. If  this  is  a  payroll  prepared  by  him,  or 
at  least  in  his  handwriting,  during  the  period,  I 
thinlv  it  would  be  material,  and  the  objection  will 
be  overruled.  [2027] 

(Whereupon,  defendant  Macri's  Exhibit  No. 
15-a   for   identification   was   admitted   in   evi- 
dence. ) 
Mr.  Holman:     Will  you  stand  asiJe,  Miss  Calla- 
han? 

(Wliereupon,  the  witness  Elizabeth  Callahan 
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was    temporarily    excused    from    the    witness 
stand.) 
Mr.  Holman:     I  would  like  now,  your  H<-iior,  to 
make  application  that  the   respective   exhibits  at- 
tached  to   the   Nelson   dei)osition   be   admitted    in 
evidence. 

The  Court:  None  of  them  have  been  admitted 
so  far,  have  they? 

The  Clerk :  No,  sir.  Are  you  going  to  take  them 
up  separately? 

The  Court:  I  suppose  we  should.  Of  course, 
there  is  a  question  that  I  presume  will  be  in  a  way 
common  to  all  of  them,  as  to  whether  these  letters 
are  admissible,  and  we  may  as  well;  aside  from  the 
hearsay  in  some  of  the  contents,  I  think  Mr.  Olson 
raises  the  general  objection  to  at  least  the  ones 
not  directed  to  or  called  to  the  attention  of  Mr. 
Schaefer,  that  they  are  not  admissible. 

The  Clerk:  The  letter  that  was  marked  as  "A" 
to  the  deposition  is  now  marked  Macri's  Identifica- 
tion 79. 

(Whereupon,  letter  marked  as  "B"  to  Nelson 
deposition  was  marked  defendant  Macri^s  Ex- 
hibit No.  92  for  identification.  [2028] 

(Whereupon,  letter  marked  as  "C"  to  Nelson 
deposition  was  marked  defendant  Macri's  ex- 
hibit No.  93  for  identification. 

(Whereupon,  letter  marked  as  ^'D"  to  Nelson 
deposition  was  marked  defendant  Macri's  ex- 
hibit No.  94  for  identification.) 

The  Court:  Are  you  making  an  offer  of  thefee, 
Mr.  Holman? 
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Mr.  Holman:  Yes;  I  thought  the  Clerk  was 
marking  them  serially  through. 

(Whereupon,  letter  marked  as  *'E"  to  Nelson 
deposition  was  marked  defendant  Maori's  Ex- 
hibit No.  95  for  identification. 

(Whereupon,  letter  marked  as  "F"  to  the 
Nelson  deposition  was  marked  defendant  Mao- 
ri's Exhibit  No.  96  for  identification. 

(Whereupon,  leter  marked  as  "G"  to  Nelson 
deposition  was  marked  defendant  Macri's  Ex- 
hibit No.  97  for  identification. 

(Argmnent  to  the  Court  on  the  admissibility 
of  defendant  Macri's  Exhibits  for  Identifica- 
tion 79,  92,  93,  94,  95,  96,  and  97.) 

The  Court:  I  don't  think  the  letters  are  admis- 
sible. They're  not  written  to  Mr.  Scheie fer.  They're 
simply  letters  written  by  an  engineer  of  the  Bureau 
of  Reclamation  to  one  of  the  parties  in  this  case. 
There  are  direct  ways  in  which  it  can  be  proven 
that  the  work  wasn't  performed  [2029]  on  time. 
Mr.  Nelson  could  have  testified  to  that;  his  deposi- 
tion was  taken;  you  could  have  asked  him  what  the 
progress  of  the  work  was.  If  that's  the  purpose  of 
these  letters  it  doesn't  seem  to  ;ne  tliey  are  proper 
or  material,  and  the  objection  will  be  sustained. 

(Whereupon,  defendant  Macri's  Exhibits  No. 
79,  92,  93,  94,  95,  96,  and  97  for  identification 
were  rejected.) 

Mr.  Holman:  Would  the  Court  indulge  me  to 
the  extent  of  fifteen  minutes'?     Your  Honor  said 
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we  would  go  until  4:30,  and  on  account  of  this  break 
with  Miss  Callahan,  I  just  don't  like  to  start  in  on 
something  that  is  not  constmctive. 

The  Court:  Well,  one  difficulty  in  this  case  has 
been  that  the  last  half  hour  of  every  day  has  been 
almost  valueless,  because  we  just  didn't  seern  to 
make  any  progress  during  that  time.  I  think  we 
ought  to  progress  the  way  a  lawsuit  is  usually  tiied, 
put  the  witnesses  on  and  examine  them  and  be 
through  with  them.  I  must  insist  that  after  this 
you  have  your  witnesses  ready  and  be  ready  to 
proceed  through  the  session  of  the  Court.  I'll  ad- 
journ now  untl  9:30  tomorrow  morning. 

Mr.  Holman:  May  I  do  one  thing  before  we 
leave  %  Mr.  Olson  has  requested  certain  telephone 
calls.  Miss  Callahan  has  those,  and  will  furnish 
them  to  you.  Do  you  [2030]  want  to  examine  her 
on  the  stand  about  that  ? 

Mr.  Olson:     I  would  like  to  take  a  look  at  them. 

The  Court:  You  might  as  well  bring  theni  out 
now. 

Mr.  Holman:  May  I  state  to  your  Honor  that 
I  called  Mr.  King,  as  I  told  your  Honor  I  would, 
during  the  noon  recess,  and  talked  to  him,  and  he 
said  he  would  either  have  his  doctor's  (certificate 
wired  to  the  Clerk  so  it  would  be  here  tomorrow 
morning,  or  if  the  doctor  thought  he  could  instead 
come,  that  he  would  be  here  tomorrow  morning.  I 
explained  the  situation. 

The  Court:  What  was  Mr.  King's  position  with 
reference  to  this? 
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Mr.  Hohnaii:  Your  Honor,  he  had  a  definite 
period  of  supervision  of  the  work. 

The  Court:  Was  he  one  of  Mr.  Maori's  super- 
intendents ? 

Mr.  Hohnan:  Yes,  your  Honor.  Do  you  want 
Miss  Calhihan  on  the  stand? 

Mr.  Olson:  Wait  until  I  see  what  we've  got 
here. 

Mr.  Holman :     Do  you  want  the  Court  to  remain "? 

Mr.  Olson:     Well,  I  think  we  can  use  this  time. 

The  Court:     All  right. 

ELIZABETH  CALLAHAN 

a  witness  called  on  behalf  of  the  defendants  Macri, 
resumed  the  stand  and  testified  further  as  follows: 

Cross-Examination 

By  Mr.  Olson :  [2031] 

!:Q.  'Miss  Callahan,  showing  you  plaintiff's  iden- 
tification 98,  is  that  a  list  of  Mr.  Maeri's  telephone 
numbers  ? 

(Whereupon,  list  of  Macri  telephone  num- 
bers was  marked  plaintiff's  Exhibit  No.  98  for 
identification.) 

A.     Yes,  it  is,  in  Seattle. 

Q.     In  Seattle  for  1944?  A.     Yes. 

Mr.  Olson:     We  offer  98  in  evidence. 

Mr.  Hawkins :     We  have  no  objection. 

Mr.  Holman:  I  have  no  objection,  your  Honor. 
I  don't  know  the  probative  value  of  it,  but  I  don't 
object. 
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Mr.  Olson:  I  can  see  where  counsel  would  make 
that  observation,  and  I'll  state  I  have  here  in  my 
hands — and  I  agree,  your  Honor,  we're  getting  on- 
something  not  too  material,  but  Mr.  Macri  was  very 
emphatic  he  was  the  one  that  called  Mr.  Schaefer 
on  June  14.  Now,  I  have  in  my  hands  Mr.  Schaefer 's 
long  distance  toll  call  for  June  14,  1944,  showing 
the  numbers  that  were  called,  and  I  want  to  show 
what  Macri 's  numbers  are. 

Mr.  Holman :     All  right. 

Mr.  Olson:  Now,  the  reason  I'm  asking  for  this 
was  I  want  to  see  if  they've  got  a  long  distance 
phone  call  for  June  14  from  Seattle  to  Mr.  Schaefer. 
Maybe  they  have.  [2032] 

The  Court:  Well,  suppose  you  check  them  up 
first,  and  just  hold  this  identification.  I'll  reseiTe 
my  ruling  on  the  admissibility  of  it. 

Mr.  Olson:  Well,  I  thought  they  had  that  one 
for  June,  1944. 

A.     I  understood  you  to  ask  me  for  all  of  them. 

Q.  (By  Mr.  Olson):  No,  June,  1944.  That's 
the  particular  one  I'm  interested  in,  was  June,  1944. 

A.  Well,  of  course,  you  see  a  phone  call  might 
be  recorded  in  July.  .        : 

Q.     I  think  it  would  be. 

A.  Sometimes  it  depends  on  the  time  of  the 
month. 

Q.  That's  the  one,  at  least,  the  one  I  have  is  a 
July  statement,  so  I  think  yours  should  be  a  July 
statement  covering  Jrnie  calls. 

A.     Would  you  like  to  hold  those  ? 
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Q.     This  is  July  right  here,  isn't  it"? 

A.  Yes,  but  there  are  many  different  phones, 
you  see. 

Mr.  Hawkins:  Your  Honor,  I  wonder  about  the 
admissibility  of  any  of  this  anyway.  I  suppose  it  is 
offered  for  the  purpose  of  impeaching  Mr.  Macri 
as  to  who  called  whom.  That's  pretty  clearly  a 
collateral  matter.  After  all,  they  admit  they  signed 
the  contract.  If  they  had  40  calls  and  didn't  sign 
the  contract,  it  would  be  immaterial  to  this  lawsuit. 

The  Court:  It  would  seem  to  me  it  would  be  too 
collateral  for  impeachment  purposes. 

Mr.  Olson:  Your  Honor,  that's  the  purpose  of 
the — in  other  yords,  Mr.  Macri  testified  very  posi- 
tively that  he  called  Mr.  Schaefer  on  the  phone,  and 
I  wanted  to  show  that's  not  so. 

Mr.  Hawkins :  This  was  before  the  contract  was 
signed,  however. 

Mr.  Olson:  No,  this  was  afterward,  on  June  14. 
June  15  they  met  on  the  ground,  and  Macri  testified 
he  called  Schaefer  and  said  "Why  don't  you  get 
on  the  job,"  and  arranged  to  meet  on  the  field. 

The  Court :     I  see.  You  haven't  the  date  here  yet  ? 

Mr.  Olson :     Yes,  I  think  we  have. 

Q.  (By  Mr.  Olson)  :  You  have  the  July  state- 
ments covering  the  June  long  distance  calls'? 

A.     June  and  July. 

Q.  Well,  now,  see  if  you  can  find  where  you 
called  to  Portland. 

A.     What  is  the  number  in  Portland? 
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Q.  Well,  see  if  you  can  find  any  calls  to  Port- 
land. A.     Well,  don't  yon  know  his  number? 

Q.     No,  I  don't. 

A.     No,  I  mean  Mr.  Schaefer 's  number. 

Mr.  Hawkins :     It 's  right  in  your  hand.    [2034] 

Mr.  Olson :     Why  should  it  be  in  my  hand  ? 

Mr.  Hawkins:  Isn't  that  a  telephone  bill  of 
Schaefer 's? 

Q.  The  two  numbers,  home  phone  is  East  4754, 
and  the  office  is  Lancaster  4181.  Mr.  Schaefer's 
home  is  East  4754. 

A.  Yes,  these  calls  to  Portland  here;  a  call  on 
June  22;  would  that  be  the  one? 

Q.     June  14  would  be  the  one. 

Mr.  Hawkins:  Not  only  is  this  collateral,  your 
Honor,  but  also  the  evidence,  if  any,  will  be  based 
upon  the  telephone  company's  bill,  which  is  not 
competent  evidence  of  the  calls.  He  might  have 
used  another  telephone  in  somebody  else's  office. 

The  Court :  Suppose  you  look  for  those  over  the 
adjournment  period,  and  see  if  you  can  find  them. 
The  Court  will  adjourn  until  tomorrow  morning 
at  9:30.  Counsel  should  take  note  of  the  hour;  it 
is  9 :30  instead  of  10  in  the  morning. 

(Whereupon,  the  Court  took  a  recess  in  this 
cause  until  Tuesday,  March  18,  1947,  at  9:30 
o'clock  a.m.) 
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Yakima,  Washington,  Tuesday,  March  18,  1947, 
9:30  o'clock  A.M. 

(All  parties  present  as  before,  and  the  trial 
was  resumed.) 

Mr.  Holman:  Your  Honor,  the  Clerk  hands  me 
this  [2035]  telegT'am  addressed  to  him:  "It  is  now 
unsafe  for  Mr.  S.  R.  King  to  make  an  extended  trip. 
He  has  leeently  had  the  cast  removed  from  his  arm, 
and  there  is  danger  of  re-traumatization.  Dr.  West.'' 
I  would  like  to  file  that  telegram,  and  I  would  like 
to  file  Mr.  King's  prior  telegram. 

The  Court:     All  right. 

Mr.  Holman:     Call  Mr.  Ashley  to  the  stand. 

VERNE  E.  ASHLEY 
called  as  a  witness  on  behalf  of  the  defendants 
Macri,  being  first  duly  sworn,  testified  as  follows: 

'■  Direct  Examination 

By  Mr.  Holman : 

•  :  Q.  Your  name,  please,  and  your  place  of  resi- 
dence'^ A.    Verne  E.  Ashley. 

Q.     Where  do  you  reside?  A.     I  beg  pardon. 

Q.     Wliere  do  you  live? 

A.     Coeur  d'Alene,  Idaho. 

Q.     Mr.  Ashley,  what  is  your  profession? 

A.     Civil  engineer. 

Q.  Will  you  state  your  qualifications  and  experi- 
ence, please? 

A.     Well,  my  education  consisted  of  three  and  a 
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half  years  in  college  engineering  work.  I  started 
in  the  engineering  practice  in  1921.  I  have  the 
state  professional  license  of  the  State  of  Idaho,  by 
examination  in  1938.  I've  worked  for  the  State 
Highway  Department  of  the  State  of  [2036]  Idaho, 
the  United  States  Engineers,  Seattle  District,  and 
at  the  present  time  I  have  my  OAvn  business. 

Q.     Located  where? 

A.     Located  in  Coeur  d'Alene,  Idaho. 

Q.  Now,  were  you  employed  on  the  Roza  Project, 
on  specification  1062,  schedule  1  ?  A.     I  was. 

Q.  When  were  you  there,  and  for  how  long  a 
time  were  you  there? 

A.  The  approximate  dates  would  be  June  18, 
1944,  to  August  15,  1944. 

Q.  And  for  part  of  that  time  were  you  and  Mr. 
Staples  there  together,  or  not?  A.    We  were. 

Q.     For  about  long,  do  you  remember?  '  ■ 

A.     Oh,  roughly  a  week  or  ten  days. 

Q.     A  week  or  ten  days,  yes,  sir.  ' 

The  Court:     I  didn't  get  the  last  date,  in  August. 

A.    August  15. 

Q.  I'll  ask  you  whether  or  not  at  the  time  you 
came  on  to  the  work  the  crew  of  the  Concrete  Con- 
struction Company  was  on  the  job  or  working? 

A.  Well,  I  believe  they  had  possibly  one  or  two 
men  on  the  job  at  that  time. 

Q.     Do  you  remember  who  they  were  ?  [2037] 

A.  Well,  I  wouldn't  know  their  designation  l)y 
payroll,  but  they  were  working  in  the  lumber  yard 
on  forms. 
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Q.  And  I'll  ask  you  whether  or  not  you  had  any 
conference  on  the  job  with  Mr.  Nelson  with  respect 
to  progress  of  the  job  about  that  time? 

A.     Yes. 

Q.  Did  you  communicate  that  conference,  the 
result  of  that  conference  with  Mr.  Nelson,  to  Mr. 
Macri"?  A.     I  did. 

Q.  Will  you  tell  me  whether  or  not  you  commu- 
nicated the  results  of  that  conference  to  Mr. 
Schaefer?  A.     I  did. 

Q.  How  did  you  communicate  witli  Mr.  Schae- 
fer?  A.     By  'phone. 

Q.     By  telephone?  A.     By  telephone. 

Q,     From  where,  do  you  remember  ? 

A.     From  the  Smniyside  office. 

Q.     And  do  you  recall  the  approximate  time  ? 

A.  Well,  it  was  within  a  very  few  days  after  I 
got  on  the  job.  I  would  say  approximately  the  20th 
or  21st  or  22nd  of  June. 

Q.  Now,  in  that  communication  to — M.  C. 
Schaefer  is  the  one  I'm  talking  about;  is  that  the 
one  you're  talking  about?   [2038] 

A.     M.  C.  Schaefer  is  correct. 

Q.  In  that  communication  with  liim  will  you 
tell  the  Court  the  substance  of  what  you  told  him? 

A.  That  we  considered  v/e  had  sufacient  stiuc- 
tures  excavated  ahead  for  them  to  place  the  forms 
and  get  staited  on  the  concrete  work.  Mr.  Nelson 
had  been  on  the  job  I  believe  the  same  day  and  had 
asked  me  what  was  the  delay  in  getting  the  form 
work  going,  and  of  course  ultimately  place  the  con- 
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Crete,  so  I  called  Mr.  Schaefer  to  that  effect,  and  the 
fact  that  we  had  sufficient  holes  excavated  ahead 
ready  for  the  placing  of  forms. 

Q.  Can  you  recall  the  approximate  number  of 
holes  that  were  ready  for  placing  forms  before  Mr. 
Staples  left,  while  you  were  there  *? 

A.  Oh,  we  roughly  checked  through,  and  as  I 
recall  it  was  around  150  holes  that  he  had  excavated 
and  fine  graded. 

Q.  What,  if  any,  statement  did  Mr.  Schaefer 
make  to  you,  if  you  recall ;  that  is,  in  that  telephone 
call? 

A.  Well,  Mr.  Schaefer  was  very  anxious  to 
make  sure  that  there  were  sufficient  holes  or  ex- 
cavations made  so  that  they  could  move  in  imme- 
diately and  start  to  work  and  continue  their 
operation. 

Q.  Now,  did  you  then  see  Mr.  Schaefer  on  the 
job? 

A.     Oh,  yes,  Mr.   Schaefer  was  on  the  job. 

Q.  And  were  you  present  at  a  meeting  in  the — 
you  said  you  [2039]  came  aljout  June  18,  did  you? 

A.     Approximately  June  18,  yes. 

Q.  Do  you  remember  whether  or  not  you  made 
any  inspection  of  excavations  as  to  any  holes  that 
had  been  complained  of,  or  structure  excavations 
that  had  been  complained  of  by  Mr.  Schaefer  or 
his  superintendent  ?  By  the  way,  who  was  the  super- 
intendent when  you  first  went  on  there?  Who  was 
the  first  superintendent  you  saw? 
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A.  I  believe  Mr.  Waltie,  I  believe,  came  first, 
and  then  Mr.  Darcy,  or  it  may  have  been  just  the 
opposite.    I  don't  recall  exactly. 

Q.  Well,  was  there  any  complaint  made  to  you 
by  either  Mr.  Waltie  or  Mr.  Darcy  as  to  holes,  or 
was  there  complaint  made  by  Mr.  Schaefer? 

A.  There  was  discussion,  soon  after  the  men 
arrived,  that  is,  Mr.  Schaefer's  organization,  there 
was  discussion  as  to  the  fact  that  they  had  been 
having  some  trouble  with  certain  excavations,  and 
we  went  back  out  and  checked  through  a  good  many 
of  them. 

Q.  Can  you  tell  me  approximately  the  time  of 
their  arrival  with  respect  to  July  4,  whether  it  was 
around  that  time? 

A.  Well,  actually,  I  would  say  it  was  probably 
July  5  or  6.  One  or  two,  I  wouldn't  say  whether  it 
was  Mr.  Waltie  or  Mr.  Darcy,  came  in  July  pre- 
vious to  the  4th  of  July,  and  then  some  men  came 
in  on  the  5th  or  6th  of  July.    [2040] 

Q.  Now,  after  they  arrived,  about  how  large  a 
crew  was  there  then,  if  you  recal],  I  mean  at  that 
time? 

A.     Oh,  around  from  eight  to  ten  men. 

Q.  And  of  that  do  you  recall  approximately  how 
many  were  carpenters  ? 

A.     Probably  five.    Five  or  six. 

Q.  Did  you  make  any  check  of  the  holes  after 
these  men  arrived?  A.     I  did. 

Q.  About  how  many  did  you  inspect  and  what 
condition  did  you  find  them  in?  When  I  say  holes, 
I'm  talking  about  the  excavations  for  structures. 
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A.  Well,  first  of  all,  I  went  through  those  that 
apparently  there  was  some  complaint  regarding  the 
holes,  and  attempted  to  check  every  hole,  but  then 
that  wasn't  necessary  always.  However,  if  there 
was  any  question  about  the  hole,  as  to  whether  it 
was  excavated  sufiftciently  to  place  the  forms,  why, 
a  check  was  made  on  the  hole. 

Q.  Well,  I'm  interested  in  whether  or  not  you 
made  any  check  as  the  result  of  the  indications  by 
any  of  the  Schaefer  crew;  did  you  do  that? 

A.     I  don't  understand  your  question. 

Q.  I'm  interested  in  whether  or  not  you  made 
any  check  of  any  designated  holes  by  reason  of  the 
complaint  of  any  of  the  Schaefer  crew  after  they 
got  there.   [2041]  A.     Yes,  I  did. 

Q.  And  what  did  you  find  with  respect  to  those, 
as  to  whether  they  were  right  or  needed  work,  or 
what? 

A.     There  were  a  few  holes  that  were  not  right. 

Q.  Do  you  remember  about  how  many  you 
found?  A.     Oh,  possibly  half  a  dozen. 

Q.  And  will  you  tell  me  whether  or  not  those 
were  corrected  by  you?  A.     They  were. 

Q.  What,  if  any,  instruction  did  you  have  with 
respect  to  securing  lists  of  lumber  from  the  Schae- 
fer crew  when  they  returned? 

Mr.  Olson:     Is  this  from  Mr.  Macri? 

Mr.  Holman:  Yes,  but  the  instruction,  I'm  not 
quoting  it. 

Mr.  Olson:  I  object,  your  Honor,  to  relating  in- 
structions given  by  Mr.  Macri. 
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The  Court:     With  reference  to  lumber,  is  that? 

Mr.  Holman:  Yes,  your  Honor.  This  is  a  new 
engineer  on  the  job.  I  want  to  know  whether  or  not 
he  had  instructions  with  respect  to  lumber. 

The  Court:  He  can  say  whether  or  not  he  had 
instructions.  I  think  the  material  thing  is  what  he 
did. 

Q.  (By  Mr.  Holman)  :  Did  you  have  instruc- 
tions, Mr.  Ashley?   [2042]  A.     I  did. 

Q.  Will  you  tell  me  whether  or  not  those  instruc- 
tions included  securing  the  lists  of  lumber? 

Mr.  Olson:  If  your  Honor  please,  that's  going 
into  the  contents  of  what  the  instructions  were 
again.    He  asks  did  they  include  this  or  that. 

The  Court:  I  think  the  material  thing  is  what 
was  done  here,  what  he  attempted  to  do. 

Q.  (By  Mr.  Holman)  :  Very  well.  Will  you  tell 
me  what  you  did  with  respect  to  grasping  the  sit- 
uation as  to  lumber  ?  What  did  you  do  with  respect 
to  the  job  and  with  respect  to  the  Schaefer  crew? 

A.  There  was  considerable  discussion  on  the 
lumber  situation. 

Q.     Between  whom? 

A.  Between  Mr.  Schaefer 's  representative  on 
the  job,  and  myself. 

Q.     Who  was  that? 

A.  In  most  cases  Mr.  Darcy,  and  I  asked  him  to 
submit  to  me  a  list  of  the  lumber  that  they  were 
going  to  need  to  complete  the  job. 

Q.     Was  that  done? 
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A.  There  was  never  a  list  given  me  as  repre- 
sentative of  the  total  amount  of  lumber  required  to 
comj^lete  the  form  building. 

Q.  Will  you  tell  me  whether  or  not  there  were 
any  oral  requests  made  for  lumber,  as  emergent 
matters?   [2043] 

A.  There  were  several.  Of  course,  lumber  was  a 
critical  situation  at  the  time,  and  we  attempted  to 
watch  it  as  closely  as  possible  and  keep  on  hand 
sufficient  lumber  to  keep  his  carpenters  going. 

Mr.  Olson :  I  move  that  answer  be  stricken,  your 
Honor,  as  not  being  responsive. 

The  Court :     I  '11  deny  the  motion. 

Q.     Will  you  continue,  Mr.  Ashley? 

A.  I  recall  on  instances  Mr.  Darcy  would  come 
and  tell  me  that  they  would  be  out  of  two  by  fours. 

Q.     What  did  you  do  then? 

A.  One  particular  time,  especially,  he  told  me, 
it  was  just  after  quitting  time  or  just  at  the  begin- 
ning of  the  following  day,  we  pulled  the  crew  in 
and  went  into  Suimyside,  the  retail  yard,  and  got 
what  we  could  in  the  way  of  two  by  fours.  That 
occurred  all  the  way  through  the  month  of  July. 
There  were  several  instances  where  we  went  in  to 
the  retail  yard  at  Sumiyside  and  purchased  two  by 
fours  and  whatever  we  could  get. 

Q.  When  you  say  "pulled  the  crew  in"  whose 
crew  was  that  ? 

A.  That  was  our  crew,  out  on  the  finishing  of 
the  structures.  We  would  have  two  or  three  men, 
bring  them  in  to  the  yard,  get  the  truck,  and  go  to 
town. 
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Q.  Would  it  be  the  Concrete  crew  or  the  Macii 
crew  ?  A.     It  would  be  the  Macri  crew.  [2044] 

Q.  Handing  you  what  has  been  marked  identi- 
fication 85,  do  you  recognize  that,  Mr.  Ashley? 

A.     I  do. 

Q.  From  what  source  did  you  secure  the  quan- 
tity of  material  as  shown  by  that  identification  85? 

A.     From  Mr.  Darcy. 

Q.  And  for  what  purx)ose  was  that  list  of 
lumber  furnished'? 

A.  As  it  states  here  in  the  memo,  "concrete 
chute  and  stilling  pool." 

Q.  Now,  at  the  time  that  list  was  furnished,  was 
the  stilling  pool  and  chute  ready  for  the  placing  of 
forms,  or  not?  A.     It  was  not. 

Q.  And  was  it  in  due  course  for  performance  at 
that  time,  or  for  later  performance? 

A.     Well,  for  later  performance. 

Q.     And  what  did  you  do  with  that? 

A.     Submitted  it  to  Mr.  Macri 's  office  in  Seattle. 

Mr.  Holman:  I  now  offer  in  evidence,  your 
Honor,  Exhibit  85  for  identification. 

The  Court :     It  will  be  admitted. 

(Whereupon,  defendant  Macri 's  Exhibit  No. 
85  for  identification  was  admitted  in  evidence.) 

Q.  Can  you  tell  me  whether  or  not  at  the  time 
of  presenting  85  Mr.  Darcy  asked  for  that  for  im- 
mediate delivery,  or  for  a  later  delivery?   [2045] 

A.  He  was  quite  urgent  about  the  delivery  of 
this  particular  order. 


M,  C.  Schaefer,  etc.,  et  al.  1855 

(Testimony  of  Verne  E.  Ashley.) 

Q.     Did  you  have  any  conversation 

Mr.  Olson:  Let's  let  him  finish,  or  was  he 
through?    Were  you  through,  Mr.  Ashley? 

A.    Yes. 

Q.  Did  you  have  any  conversation  with  him  as 
to  the  character  of  that  material  called  for  by  that 
bill,  by  that  order? 

A.     What  do  you  mean  by  the  character  of  it? 

Q.  Well,  the  material  of  which  it  is  made  up; 
did  you  have  any  conversation  with  him  about  that, 
with  Mr.  Darcy? 

A.     I  don't  quite  understand  just  what  you  mean. 

Q.  Do  you  recall  the  type  of  lumber  that  he 
asked  for,  for  the  stilling  pool? 

Mr.  Olson:  Now,  your  Honor,  I  submit  that  all 
counsel  has  to  ask  this  witness  is  was  there  any  con- 
versation at  the  time  this  lumber  was  ordered,  with- 
out suggesting  to  him  what  was  said. 

Mr.  Holman:  I'm  not  suggesting  what  was  said, 
and  I  don't  intend  to  suggest,  and  I  would  very 
much  appreciate  counsel,  if  he  wants  to  object 

Mr.  Olson:  It  doesn't  do  me  any  good  to  object 
after  he's  already  told  him  what  to  say. 

The  Court :     Just  ask  him  about  the  conversation. 

Q.  (By  Mr.  Holman)  :  Was  there  any  conver- 
sation about  that  [2046]  character  of  lumber  at  that 
time,  if  you  recall  it? 

A.  Well,  the  question  of  lumber,  Mr.  Darcy  was 
asking  for  the  best  grade  of  lumber  possible;  now, 
that's  the  only  reference  I  can  make  to  it. 
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Q.  You  can't  recall  any  specific  conversation; 
I'll  ask  you  whether  or  not  at  the  time  of  sending 
that  in  you  commmiicated  curreritly  with  Mr.  Macri 
in  respect  to  that  order  ?  A.     I  did. 

Q.  When  you  came  there  can  you  tell  me  with 
respect  to  the  Macri  equipment?  First  the  Laraine 
hoe;  what  do  you  know  of  that,  Mr.  Ashley? 

A.  Well,  when  I  arrived  on  the  job,  the  Laraine 
hoe  was  in  the  process  of  being  overhauled.  At  the 
time  I  got  there  the  tracks  had  been  repaired,  new 
pads  put  on,  and  then  we  continued  that  process  of 
overhauling  the  Laraine  by  sending  the  motor  in 
to  Yakima,  to  the  Yakima  Iron  Works,  to  be  re- 
paired, rebored,  the  clutch  was  overhauled,  and 
there  was  considerable  work;  from  the  time  that  I 
arrived  on  the  job  there  were  two  men  working  on 
the  Laraine  hoe  in  repair  work  all  the  time  up 
until  about  the  first  of  August. 

Q.     You  say  to  about  the  first  of  August? 

A.     That's  right. 

Q.  And  can  you  tell  me  whether  or  not  it  was 
completed  and  [2047]  ready  for  use  before  you  left? 

A.  Yes,  it  was  completed  and  ready  to  use.  I 
had  not  taken  it  out  in  the  field  as  yet,  but  it  was 
ready  to  go  out  in  the  field. 

Q.  While  that  was  undergoing  process  of  repair 
was  there  any  substitution  for  the  Laraine  hoe  ? 

A.     Yes,  there  was  a  rented  hoe  on  the  job. 

Q.  Remember  the  name  of  the  owner  of  that 
hoe,  or  the  type  of  hoe? 

A.     Well,  Mr.  Mullins  was  the  owner. 
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Q.     Do  you  remember  the  type  of  hoe? 

A.     Well,  it  was  a  half  yard  hoe. 

Q.     You  don't  remember  the  name  of  it? 

A.     No,  I  don't. 

Q.     Was  that  operating  steadily,  or  not? 

A.  It  was  operating  steadOy;  it  was  in  very 
good  mechanical  shape. 

Q.  By  the  way,  you  wouldn't  know  where  the 
Laraine  came  from  except  by  hearsay,  would  you; 
you  didn't  know?  A.     No. 

Q.  And  what  with  respect  to  any  Caterpillar 
tractor  ? 

A.  There  was  a  small  Caterpillar  on  the  job, 
which  needed  some  repair  work  while  it  was  there; 
the  men  worked  on  that  and  put  it  into  shape.  It 
was  used  for  back  filling.  After  it  was  repaired  it 
was  apparently  in  good  condition.    [2048] 

Q.  And  what  with  respect  to  trucks  ?  I  'm  speak- 
ing now  of  the  Macri  equipment. 

A.  Well,  there  was  a  ton  and  a  half  Inter- 
national truck  that  was  in  very  good  condition,  on 
the  job;  there  was  a  G.M.C.  pickup  that  wasn't  in 
too  good  a  condition,  it  was  receiving  very  rough 
usage,  and  it  was  very  difficult  to  have  any  repair 
work  done  at  that  time  without  holding  up  the 
crews,  and  we  were  using  the  G.M.C.  pickup  to  move 
the  men  around  from  one  excavation  to  another,  so 
it  was  in  need  of  repair  at  most  times.  The  reason 
it  wasn't  repaired  was  the  fact  that  we  just  had 
to  use  it,  and  didn't  take  the  time  to  get  the  repair 
work  done.  Then  there  was  a  Ford  pickup  sent  to 
the  job,  which  was  in  fair  condition. 
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The  Court:  What  was  the  capacity  of  the  La- 
raine  ]ioe;  is  that  in  the  record? 

Q.     What  was  the  Laraine  capacity,  Mr.  Ashley? 

A.     A  half  yard. 

Q.     The  same  as  the  other  one  ?  A.     Yes. 

Q.  Can  you  tell  me  whether  or  not  at  any  time 
you  supplied  any  men  to  the  Concrete  Construction 
Company  crew  for  the  purpose  of  doing  any  ex- 
cavation work  co-ordinated  wdth  form  setting? 

A.     Yes,  I  did.   [2049] 

Q.     Tell  me  what  the  circumstances  were,  please. 

A.  That  was  right  at  the  begimiing  of  the  work 
at  the  time  I  was  there.  There  were  occasions  when 
complaints  were  made  regarding  the  excavation  in 
the  structure.  In  going  back  and  looking  at  the 
structure  to  see  just  what  the  complaint  might  be, 
it  was  in  most  instances  just  a  small  amount  of 
material  to  be  moved,  so  I  suggested  to  Mr.  Darcy, 
''Well,  we'll  put  a  couple  of  our  men,  Macri's  men, 
back  on  that  part  of  the  work  to  follow  you  along; 
in  the  event  that  there  is  a  small  amount  of  shovel 
work,  that  is,  hand  shoveling,  to  be  done,  why,  we'll 
do  it, ' '  and  oh,  that  lasted  for  two  or  three  days,  and 
then  Mr.  Darcy  came  in  and  said  the  men  were  in 
his  way,  he'd  rather  not  have  them  back  there,  so 
that's  all  that  came  of  that  procedure. 

Q.  Now,  will  you  tel]  me  whether  or  not  you 
saw  any  evidence  of  difficulty  in  removing  forms 
from  the  concrete  structures  after  placement? 

A.  No,  I  can't  say  that  I  saw  an}^  extreme  diffi- 
culty in  removing  the  forms,  and  I  noted,  too,  that 
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the  forms,  the  concrete  itself,  showed  no  indication 
of  it.  As  a  rule,  if  you're  having  extreme  difficulty 
in  removing  your  form,  why,  the  concrete  is  green, 
it  will  be  chipped  and  it  is  very  evident,  but  I  saw 
nothing  of  that. 

Q.  Now,  did  you  superintend  the  operation  of 
the  hoe  in  [2050]  making  excavations  while  you 
were  there*?  A.     I  did. 

Q,  Will  you  explain  to  the  Court  how  the  hoe 
operated  with  respect  to  digging  excavations  and 
with  respect  to  sloping  excavations,  if  there  was  any 
slope  ? 

A.  Well,  the  action  of  a  hoe  in  digging,  of 
course,  what  we  were  primarily  concerned  about  in 
excavating  these  was  to  endeavor  to  give  sufficient 
room  for  the  placing  of  forms,  and  when  the  hoe 
went  into  a  structure  or  to  a  structure  where  the 
structure  was  staked  out,  the  front  part  or  back 
part  we  didn't  have  to  worry  about,  because  the 
natural  operation  of  the  hoe  goes  in  such  a  way  that 
you  can't  do  anything  else  but  slope  it.  Also  the 
sides,  the  side  walls  that  were  excavated,  in  bring- 
ing the  material  out,  throwing  it  over  to  one  side, 
there  was  a  continual  laiockmg  down  of  the  burn, 
the  top  of  the  hole,  which  of  course  tended  to  give 
extra  slope  to  the  sides. 

Q.  I'll  ask  you  whether  or  not  there  was  any 
complaint  made  to  you  about  the  holes  not  being 
ready,  by  the  Concrete  Construction  Company, 
while  you  were  there  ?  A.     At  what  time  ? 

Q.  You  were  there  while  they  were  pouring, 
were  you  not?  A.     I  was. 
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Q.     While  they  were  placing  concreted 

A.  Right  at  the  beginning  of  the  placing  of  the 
concrete.   [2051] 

Q.     You  were  there  *?  A.     I  was  there. 

Q.  And  during  that  time  was  there  any  com- 
plaint made  to  you  as  to  the  type  of  the  excavations  ? 

A.     No,  not  at  that  time. 

Q.  And  was  there  any  notice  of  any  kmd  given 
you  that  the  excavations  were  not  adequate  for  the 
placing  of  the  forms  1 

A.  You're  still  speaking  of  the  period  when  they 
were  placing  concrete? 

Q.     While  they  were  placing  it,  yes. 

A.     No. 

Q.  I'll  ask  you  whether  or  not  there  was  any 
number  of  holes  called  for  by  Mr.  Darcy  upon 
you  while  you  were  there,  number  of  structure 
excavations  ? 

A.  Well,  yes,  there  were.  In  fact,  when  I  called 
Mr.  Schaefer  he  said,  "Well,  we've  got  to  be  sure 
that  we  have  50  structures  ready  to  place,  that  we 
can  place  the  forms  in;  we  want  to  place  50  sti-uc- 
tures  before  we  start  our  concrete  pouring,  or 
placing  of  concrete,"  and  of  course  Mr.  Darcy  men- 
tioned that,  too,  when  he  came  on  the  job. 

Q.  Well,  now,  did  you  notice  the  progress  of  the 
placing  of  concrete  after  the  equipment  started 
operating?  A.     I  did. 

Q.  By  the  way,  what  was  the  type  of  equii3ment 
that  was  being  [2052]  worked  by  the  Concrete  Con- 
struction Company  while  you  were  there? 
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A.  Well,  they  were  using — yon  mean  for  their 
concrete  operation? 

Q.     Yes,  sir.  A.     A  Mixomobile. 

Q.  And  at  that  time  did  it  have  a  tower  on  it, 
or  not;  do  you  recall? 

A.  It  had  a  tower  on  it  during  the  time  that  I 
was  there.  They  started  removing  the  tower  I  be- 
lieve the  day  or  the  day  before,  that  I  left  the  job. 

Q.  And  did  you  observe  their  progress  of  pour- 
ing as  to  number  of  structures  per  day,  or  any 
basis?  A.     I  did. 

Q.  What  was  the  progress  made  from  the  com- 
mencement of  pouring  on  or  about  July  31  to  the 
time  you  left,  on  or  about  July  15 — ^August  15,  do 
you  recall? 

A.  Well,  I  recall  in  reference  to  the  placing  of 
the  50  forms  that  their  concrete  placing  began  about 
the  1st  of  August.  I  left  the  15th  of  August,  and 
the  50th  structure  had  been — concrete  had  been 
placed  in  the  50th  structure  at  that  time. 

Q.  Now,  can  you  tell  me  whether  or  not  dujing 
that  interim  period  of  apiDroximately  two  weeks  in 
there,  there  was  any  difficulty  encoimtered  by  the 
Concrete  Construction  [2053]  Company  v/ith  re- 
spect to  operating  their  equipment? 

A.  Yes,  there  was;  they  had  considerable  diffi- 
culty with  the  Mixomobile. 

Q.  And  could  you  estimate  the  approximate  por- 
tion of  the  time,  of  those  two  weeks,  appi'oximately, 
August  1  to  August  15,  the  equipment  was  not  op- 
erating in  placing  concrete? 
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A.  Well,  they  were  down  considerable ;  I  couldn't 
give  the  days,  I  don't  recall  the  exact  number  of 
days. 

Q.  You  can't  tell  me  the  number  of  days?  All 
right,  sir.  Can  you  tell  me  whether  or  not  there  was 
an  adequate  carpenter  crew  on  the  job  to  construct 
panels  for  the  placing  of  forms  ahead  of  the  pour- 
ing of  concrete  undei'  the  schedule  of  50  structures 
in  advance,  as  fixed  by  Mr.  Schaefer? 

A.  Weil,  at  the  time  that  these  operations  were 
supposed  to  start,  that  was  approximately  July  5, 
I  had  called  Mr.  Schaefer  around  the  20th  or  21st 
of  June;  there  was  no  placing  of  concrete  until  ap- 
proximately the  first  of  August,  which  seemed  like 
a  long  time  for  anyone  that  was  anxious  to  get 
under  way. 

Mr.  Olson:  I  ask  that  answer  ])e  stricken  as  not 
being  remotely  responsive  to  the  question. 

The  Court:  It  will  be  stricken,  the  last  part  of 
the  answer  will  be  stricken,  his  observation  "it 
seemed  [2054]  like  a  long  time." 

Mr.  Holman:  Yes,  I  don't  ol^ject  to  that  being 
stricken. 

Witness:  And  I  talked  to  Mr.  Darcy  about  the 
number  of  carpenters  and  the  number  of  forms  that 
were  being  placed  during  that  time,  with  the  idea 
that  that  work  should  be  speeded  up. 

Q.  Well,  what  with  respect  to  the  adequacy,  as 
to  sufficient  number  of  carpenters,  ui  your  opinion? 

A.  In  my  opinion  there  weren't  enough  at  that 
time. 

Mr.  Hohnan:     You  may  inquire. 
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Cross-Examination 
By  Mr.  Olson: 

Q.  Mr.  Ashley,  when  you  came  on  the  job  on 
June  18,  1944,  how  many  structure  excavations  were 
there  then  excavated? 

A.     Do  you  mean  completed  excavations'? 

Q.    Yes. 

A.  Approximately  150;  I  didn't  go  out  and 
count  them. 

Q.     And  by  completed  you  mean  what? 

A.     I  mean  fine  graded. 

Q.  Were  the  curtain  walls  excavated  in  those 
150  excavations?  A.     In  most  cases.    , 

Q.     Did  you  check  them  to  see  that? 

A.  Well,  those  that  we  had  occasion  to  check  I 
did. 

Q.  Well,  isn't  it  a  fact,  Mr.  Ashley,  that  your 
men  never  excavated  any  curtain  walls  on  any  part 
of  that  job?   [2055] 

A.     I  don't  remember  anything  like  that. 

Q.     Pardon?  A.     I  don't  recall  that. 

Q.     How  about  the  fillets,  were  they  excavated  ? 

A.     Yes,  they  were. 

Q.  Isn't  it  also  a  fact  that  your  men  never  ex- 
cavated any  of  the  fillets  on  this  job? 

A.  Well,  for  what  period  of  time  are  you  speak- 
ing, now? 

Q.  I'm  speaking  right  from  the  begimiing  of  the 
first  structure  right  through  to  the  very  last  struc- 
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ture,  and  asking  you  with  refei'ence  to  the  period 

of  time  that  you  were  on  the  job. 

A.     To  the  best  of  my  knowledge  they  were. 

The  Court:  I  know  what  the  curtain  walls,  are, 
I  think,  but  what  are  the  fillets? 

Mr.  Olson:  Well,  the  fillets,  as  I  remember  the 
testimony,  your  Honor,  are  these  little  sides  on  the 
corner  here,  25-g,  25-e,  and  25-f . 

Q.  (By  Mr.  Olson)  :  How  many  of  these  150 
holes  did  you  check,  Mr.  Ashley? 

A.  I  don't  recall  the  exact  number  that  I 
checked. 

Q.     And  what  did  you  do  to  check  them? 

A.    Measured  them. 

Q.     What  all  did  you  measure  ? 

A.  Well,  first  of  all,  the  alignment  of  the  hole 
arid  the  [2056]  elevation  of  the  hole.  Of  course, 
each  structure  had  more  than  one  elevation,  that 
is,  each  hole  consisted  of  maybe  two  or  three  struc- 
tures, which  would  be  of  various  elevations,  and  we 
checked  those  elevations. 

Q.  In  other  words,  you  checked  it  to  see  that  the 
elevation  was  to  the  right  elevation? 

A.    That  is  correct. 

Q.  And  did  you  check  the  vertical  walls  against 
which  concrete  was  to  be  poured,  to  see  if  they  were 
in  line?  A.     I  did. 

Q.     And  you  checked  the  curtain  walls? 

A.     I  did. 

Q.     Checked  the  fillets,  did  you? 

A.     Yes,  sir. 
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Q.  What  did  you  have  with  you  when  you 
checked  those? 

A.  Well,  at  the  beginning  of  the  job,  while  Mr. 
Staples  was  there,  Mr.  Staples  and  I  did  it,  and 
later  on  in  the  job 

Q.  I  didn't  say  who,  I  said  what  did  you  have 
with  you;  did  you  have  anything  with  you  to  check 
them? 

A.     Well,  will  you  explain  what  you  mean? 

Q.     Well,  did  you  have  any  plans  ? 

A.     Surely. 

Q.     What  did  you  have? 

A.     We  had  the  detail  plan  sheets. 

Q.  All  right,  and  how  much  time  did  you  spend 
checking  these  [2057]  150? 

A.     Oh,  I  wouldn't  be  able  to  even  guess  at  that. 

Q.  Spend  30  minutes  ?  You  think  you  spent  that 
much  time?  A.     I  wouldn't  be  able  to  guess. 

Q.  Couldn't  say  whether  you  spent  that  much 
time  or  not  ? 

A.     I  spent  sufficient  time  that  I 

Q.  I  say,  you  couldn't  say  whether  you  spent 
that  much  time  or  not? 

Mr.  Holman:  I  think  he  has  a  right  to  answer 
the  question. 

Mr.  Olson:     He  hasn't  a  right  to  give  conclusions. 

The  Coui't:  I  think  he  can  say  how  much  time 
he  spent,  or  that  he  doesn't  know.  I  think  that 
would  answer  the  question. 

A.     I  don't  know. 
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Q.  All  right.  Mr.  Stickney  followed  immediately 
after  yor,  did  he  not,  Mr.  Ashley? 

A.     That's  right. 

Q.  And  when  you  left  there  was  about  50  struc- 
tures that  had  concrete  poured  in  them? 

A.     Approximately,  yes. 

Q.  And  by  that  term  you're  using  "structures" 
advisedly,  and  you  do  not  mean  50  different  excava- 
tions ;  you  mean  50  structures  ? 

A.     Correct.  [2058] 

Q.  You  don't  know  how  many  different  excava- 
tions that  was,  do  you  ? 

A.     No,  I  don't  recall. 

Q.  And  were  there  any  more  excavations  that 
had  forms  in  them  when  you  left,  other  than  these 
50  that  had  been  poured? 

A.  Oh,  yes,  there  were;  I  woukhi't  recall  just 
how  many  forms  were  ahead  at  that  time,  but  they 
were  placing  forms  ahead. 

Q.  Is  your  memory  clear  enough,  Mr.  Ashley, 
on  it  to  make  any  estimate  at  all? 

A.     No,  it  isn't. 

Q,  You  don't  remember  that  at  all.  Were  you 
ever  around  the  carpenters  when  they  were  putting 
in  these  forms? 

A. ..  Oh,  at  times,  yes,  I  was  around  there. 

Q,     Would  it  be  very  often? 

A,     Not  very  often;  I  had  our  own  work  to  do. 

Q,     Pardon? 

A.  I  was  busy  on  our  own  work;  I  didn't  have 
too  much  tim.e. 
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Q.     You  spent  most  of  your  time  on  np  ahead? 

A.     That's  correct. 

Q.  Would  you  say  that  you  were  around  the 
carpenters  as  much  as  once  or  twice  a  week  during 
the  time  you  were  there,  when  they  were  putting  in 
forms'? 

A.     Do  you  mean  when  they  were  placing  forms  ? 

Q.    Yes. 

A.     Yes,  I  would  say  that  it  was  once  a  week. 

Q.  You'd  say  that  you  were  around  the  carpen- 
ters about  once  a  week.  Now,  did  you  ever  see  them 
doing  any  digging?  A.     No,  I  didn't. 

Q.  You  never  saw  the  carpenters  do  any  dig- 
ging; isn't  it  a  fact,  Mr.  Ashley,  that  the  carpenters, 
each  one  of  them,  spent  from  four  to  eight  man 
hours  on  each  excavation  doing  the  fine  grading? 

A.     I  never  saw  it  myself. 

Q.     Never  saw  it?  A.     No. 

Q.  Never  heard  about  it?  You're  shaking  your 
head,  no.  A.     No. 

Q.  Isn't  it  a  fact,  Mr.  Ashley,  that  shortly  after 
you  got  on  the  job  and  on  or  about  the  29th  of  July, 
that  you  told  Mr.  Darcy  to  keep  track  of  the  exca- 
vation labor  and  time  that  his  carpenters  had  to  put 
in  on  these  excavations,  and  that  Mr.  Macri  would 
pay  for  it,  but  to  tum  it  in  at  digging  time,  and 
not  carpenter  time? 

A,  I  don't  recall  any  conversation  to  that  effect. 
The  only  thing  there,  in  that  connection,  as  I  stated 
before,  was  the  fact  that  I  did  put  a  couple  of  men 
back  there  with  him. 


1868  Continental  Casualty  Co.  vs. 

(Testimony  of  Venie  E.  Ashley.) 

Q.  Would  you  say  that  you  did  not  tell  Mr. 
Darcy  that?  [2060] 

A.     I  said  I  do  not  recall  such  conversation. 

Q.  I  understand  you  to  say  you  did  not  recall 
it.  Now  I  want  to  know  if  you  say  that  you  did  not 
say  that? 

A.     I  couldn't  say  that  I  did  or  didn't. 

Q.     You  just  have  no  recollection  of  that? 

A.     I  have  no  recollection  on  that. 

Q.  Now,  you  did  receive  complaints,  I  take  it, 
from  Mr.  Darcy  about  the  excavations  not  bemg  to 
proper  grade,  and  with  reference  to  the  slope,  and 
with  reference  to  the  alignment? 

A.  Right  at  the  first,  when  Mr.  Darcy  came  on 
the  job,  that  is  correct. 

Q.  And  those  complaints  continued  as  long  as 
you  were  on  the  job,  didn't  they? 

A.     No,  they  did  not. 

Q.     Pardon?  A.     No. 

Q.  Then  you  say  you  sent  some  fine  graders 
back?  A.     Correct. 

Q.  Who  was  in  charge  of  the  fine  grading  under 
you?  A.     A  man  by  the  name  of  Sheffield. 

Q.     Curtis  Sheffield?  A.     Correct. 

Q.  And  was  he  on  there  all  the  time  that  you 
were  there? 

A.  Well,  not  all  the  time.  He  left  previous  to 
the  time  that  [2061]  I  left. 

Q.  Well,  he  left  just  a  few  days  after  you  came 
on,  didn't  he,  Mr.  Ashley? 
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A.  No,  he  was  there;  I  don't  recall  the  date  that 
he  left,  but  it  was  probably  aroimd  the  first  of 
August. 

Q.  Well,  now,  were  you  able  to  get  anybody  else 
to  take  charge  of  the  fine  grading  after  he  left  and 
up  to  the  time  you  left  ?  A.     No,  I  was  not. 

Q.     Pardon?  A.     No. 

Q.  So  that  from  August  1  to  August  15,  then, 
you  had  no  one  in  charge  of  fine  grading? 

A.  During  that  particular  period  there  was  some 
repair  work  made  on  the  hoe  that  was  rented  from 
Mi*.  Mullins,  and  I  stayed  out  with  the  fine  grade 
crew  as  much  as  possible  and  looked  after  that. 

Q.  During  the  time  that  you  were  there  was  the 
pipe  laying  going  on,  too? 

A.  Yes,  the  pipe  laying  was  started  just  pre- 
vious to  the  time  that  I  left  there. 

Q.  Was  that  being  done  by  Macri  and  Company, 
or  being  sub-contracted  ? 

A.     That  was  being  done  by  Macri  and  Company. 

Q.  By  Macri  and  Company ;  and  would  the  men 
that  were  doing  [2062]  that  work  be  classified  as 
laborers  on  your  payroll?  A.     No. 

Q.     Pardon?  A.     No. 

Q.  Now,  I  hand  you  Macri 's  identification  15, 
Mr.  Ashley,  for  the  week  ending  June  28 ;  now,  that 
was  the  first  week,  I  believe,  that  you  were  there,  or 
approximately  so?  A.     Approximately. 

Q.  Now,  how  many  laborers  do  you  show  on  the 
payroll  there,  altogether,  for  that  week? 

A.     Five  laborers. 
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Q.  And  do  you  show  any  pipe  layers  in  addi- 
tion to  the  five  laborers  ?  A.     No. 

Q.  Do  you  show  any  fine  graders  in  addition  to 
those  five  laborers'?  A.     No. 

Q.  Is  it  not  a  fact,  then,  Mr.  Ashley,  that  those 
five  laborers  constituted  both  your  fine  grading  crew 
and  your  pipe  laying  crew? 

A.     There  was  no  pipe  being  laid  at  that  time. 

Q.  I  understood  you  to  say  that  the  pipe  laying 
started  before  you  came  ? 

A.  I  said  the  pipe  laying  started  just  previous 
to  the  time  I  left  the  job.   [2063] 

Q.  I  misunderstood  you.  How  long  before  you 
left  did  the  pipe  laying  start? 

A.     I  wouldn't  be  able  to  give  you  the  exact  date. 

Q.     Well,  did  it  start  two  weeks  before  you  left? 

A.  Should  probably  be  shown  there  in  the  latter 
part  of  July ;  I  'd  say  the  last  week  in  July. 

Q.  Now,  how  many — or  just  how  did  you  work 
your  fine  grading  crew,  Mr.  Ashley?  Did  you  have 
them  all  working  together,  or  did  you  have  two  sets 
of  them? 

A.  That  depended,  of  course,  upon  the  number 
of  men  that  we  had  on  the  job.  It  v/asn't  possible 
to  work  over  two  or  three  in  a  structure  at  one  time. 
If  there  were  five  men,  why,  we  'd  be  working  in  two 
or  three  structures. 

Q.  Well,  did  you  have  five  men,  any  time,  fine 
grading?   I'll  hand  you  your  payroll. 
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A.  Well,  we  just  counted  the  laborers  on  that 
payroll,  and  that  would  be  the  only  type  of  work 
they  were  doing  at  that  time.  That  would  be  the 
best  answer  I  could  give  you. 

Q.     Well,  you  counted  four  there 

A.  I  believe  we  counted  five,  the  day  that  you 
showed  me. 

Q.  Would  you  take  a  look  at  the  week  ending 
July  19,  Mr.  Ashley ;  that's  the  week  ending  July  19, 
July  13  to  July  19 ;  how  many  laborers  do  you  show 
on  that?  A.     On  the  date  of  July  19?     [2064] 

Q.     No,  the  week  ending  that;  for  the  whole  week. 

A.     Four  laborers. 

Q.  Four;  and  how  many  hours  did  they  put  in 
that  week?  A.     Total? 

Q.    Yes.  A.     88. 

Q.  So  that  that  would  be  the  equivalent  of  ap- 
proximately two  men  working  continuously  for  the 
week,  then,  wouldn't  it?  A.     40  hours  a  week. 

Q.  Two  men  and  one  day ;  so  that  assuming  that 
they  were  all  fine  graders,  your  crew,  fine  grading 
crew,  didn't  stay  aroimd  five  men,  did  it? 

A.     No. 

Q.  Now,  it's  also  a  fact,  is  it  not,  Mr.  Ashley, 
that  you  wouldn't  have  the  same  men  from  day  to 
day  doing  this  fine  grading  work? 

A.  Yes,  they  were  pretty  much  the  same  per- 
sonnel. 

Q.  Isn't  it  a  fact  that  you  had  a  large  turn-over 
there  on  the  men  doing  your  fine  giadmg? 

A.  No,  not  too  much.  There  were  about  four  ov 
five  men  there  that  were  on. 
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Q.  And  isn't  it  also  a  fact  that  Mr.  Maeri 
wouldn't,  just  didn't  permit  you  to  pay  the  wages 
to  enable  you  to  get  the  proper  type  of  men  that 
understood  fine  grading?   [2065] 

A.  Well,  you  better  explain  that  statement  a 
little  more. 

Q.  Well,  didn't  Mr.  Macri  tell  you  to  keep  the 
payroll  down,  not  to  pay  too  much  money,  and  as 
a  result  of  that,  you  were  unable  to  get  the  right 
type  of  men  to  do  your  work? 

A.     Well,  the  pay  was  governed  by  the  scale. 

Q.     Well,  didn't  Mr.  Macri  tell  you  that? 

A.  Would  you  just  state  exactly  what  you 
wanted  ? 

The  Court:     Read  the  question. 

(Whereupon,  the  reporter  read  the  question 
beginning  with  the  words  "Well,  didn't  Mr. 
Maori  tell  you  to  keep  the  payroll  down.") 

A.  I  didn't  have  any  conversation  with  Mr. 
Macri  regarding  the  number  of  men  or  the  amount 
to  be  paid. 

Q.  Now,  you  say  when  the  Concrete  Construc- 
tion Company  came  back  on  the  job  after  you  called 
them  and  said  you  had  enough  structures  ahead  to 
go  to  work,  that  they  came  back  with  a  crew  of  ten 
men? 

A.  It  was  approximately  that.  I  don 't  remember 
the  exact  number. 

Q.  If  the  Schaefer  payroll  showed  a  different 
amoimt  of  men,  you  wouldn't  say  that  their  payroU 
was  incorrect? 
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A.  I  would  say  that  the  payroll  reflected  the 
true  number  of  men  on  the  job. 

Q.  In  other  words,  your  figures  in  that  regard 
are  purely  estimating,  looking  back  over  approxi- 
mately, well,  close  [2066]  to  three  years  now? 

A.     That  is  correct. 

Q.  And  how  many  of  his  men  were  carpenters 
is  likewise  purely  an  estimate?  A.     It  is. 

Q.  Now,  after  the  crew  came  back  you  say  they 
did  complain  about  the  excavations  being  not  right, 
and  that  you  went  back  and  found  about  a  half  a 
dozen  of  them  wrong?  A.     That's  correct. 

Q.  How  do  you  fix  it  at  that  half  a  dozen?  Is 
that  again 

A.     Well,  that's  again  an  estimate. 

Q.  You  kept  no  track  of  the  number  that  were 
found  wrong?  A.     I  have  no  record  here. 

Q.  And  you  have  no  record  of  the  number  that 
the  Concrete  Construction  Company  carpenters 
themselves  hand  excavated  to  grade,  have  you? 

A.     I  have  no  knowledge  that  they  were 

Mr.  Holman:  Just  a  minute.  Your  Honor,  I 
object  to  the  question  as  based  upon  counsel's  as- 
sumption that  there  were  any.  In  other  words,  if 
he  adds  "if  any,"  that's  different,  but  I  don't  want 
the  witness  to  admit  in  his  answer  that  they  did  any. 

The  Court:  Well,  the  ciuestion  might  be  objec- 
tionable on  that  ground,  unless  it  is  implied  "if 
any,"  in  the  question.    [2067] 

Mr.  Olson:  Of  course,  there's  been  plenty  of 
testimony  that  there  were. 
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Mr.  Holman:  A  lot  of  testimony  that  there 
weren't,  too,  your  Honor. 

Mr.  Olson:     I  haven't  heard  it. 

Cross-Examination 
(Continued) 
By  Mr.  Olson: 

Q.  Mr.  Ashley,  what  did  you  find  about  these 
half  dozen  or  so  that  you  went  back — ^what  did  you 
find  about  them  that  was  wrong? 

A.     Well,  the  main  thing  was  the  elevation. 

Q.     They  were  not  to  proper  grade? 

A.     Were  not  to  proper  grade. 

Q.  How  about  the  lateral  clearance,  were  they 
excavated  out  from  the  foundation  a  foot  out  from 
the  neat  line  of  the  concrete? 

A.  Oh,  possibly  that  may  have  been  one  of  the 
items  that  was  wrong. 

Q.     Pardon  ? 

A.  That  possibly  could  have  been  one  of  the 
items  wrong  in  the  ones  we  found  that  had  to  ])e 
corrected. 

Q.  Now,  how  about  the  banks?  Did  they  slope 
to  a  one  to  one  slope? 

A.  Your  question  is  so  general  it  would  be  pretty 
difficult  to  answer. 

Q.  I'm  asking  about  the  banks,  the  outside  banks 
opposite  [2068]  that  part  of  the  structure  where  an 
intervening  form  would  be  placed  between  the  con- 
crete and  the  bank.  A.     I  understand  that. 
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Q.  Now,  that  bank,  was  it  sloped  to  a  one  to  one 
slope  ? 

A.  Are  you  referring  to  all  strnctnres,  ai'c  you 
referring  to  one  structure,  or  just  what  is  your 
question  ? 

Q.     I'm  referring  to  the  ones  that  you  examined. 

A.  You  refer  to  the  ones  of  this  half  dozen  I 
mentioned  that  we  had  to  correct? 

Q.     Yes,  those  or  any  of  the  others. 

A.  Far  as  a  one  to  one  slope  is  concerned,  I 
wouldn't  be  able  to  make  a  statement  that  they  were 
to  a  one  to  one  slope  or  that  they  weren't;  in  other 
words,  we  had  no  intention  or  didn't  pay  any  atten- 
tion to  this  matter  of  going  to  a  one  to  one  slope; 
that's  why  I  asked  you  to  repeat  the  question.  I 
didn't  understand  just  what  you 

Q.  In  other  words,  you  never  heard  of  this  one 
to  one  slope  ? 

A.  I've  heard  of  the  one  to  one  slope,  yes,  but 
when  you're  talking  about  excavating  the  structures, 
in  the  actual  excavation,  we  weren't  instructed,  our 
specifications  didn't  call  for  a  one  to  one  slope. 

Mr.  Olson:     I  ask  that  that  be  stricken. 

Mr.  Holman:     Oh,  I  submit  it  is  responsive. 

The  Court:  As  to  what  the  specifications  called 
for,  will  be  stricken.   [2069] 

Q.  (By  Mr.  Olson)  :  You  made  no  effort  to  ex- 
cavate the  banks  to  a  one  to  one  slope? 

A.     That's  correct. 

Q.  Did  you  have  anything  to  do  with  staking 
out  any  of  the  structure  excavations  for  excavation 
by  the  hoe?  A.    I  did. 
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Q.  And  how  much  lateral  clearance  did  you 
stake  out? 

A.  Well,  we  figured,  that  is,  in  placing  the 
stakes  and  instructions  to  the  operators,  to  allow  a 
foot  at  the  base  of  the  structure,  and  then  side  slope, 
I'm  speaking  of  the  two  sides,  not  the  ends  that  the 
hoe  operated  in,  because  the  hoe  itself  took  care 
of  that. 

Mr.  Olson:  I  ask  that  all  be  stricken.  I  asked 
what  he  staked  out.  I  didn't  ask  about  the  instruc- 
tions, or  what  the  hoe  knocked  off. 

The  Court:  I'll  permit  it  to  stand.  He's  ex- 
plaining why  he  staked  a  certain  way. 

Q.  (By  Mr.  Olson)  :  Now,  answer  my  question, 
Mr.  Ashley.  How  did  you  stake  them  out?  Where 
did  you  place  the  stakes  with  reference  to  the 
structures  ? 

A.  I  placed  the  stakes  a  foot  out  from  the  cor- 
ners of  the  structures. 

Q.  Yes ;  in  other  words,  when  you  went  out  and 
staked,  you  staked  the  excavations,  that  is,  the  sides 
of  the  excavations,  you  placed  the  stakes  on  the 
surface  of  the  ground  [2070]  one  foot  from  the  neat 
line  of  the  concrete? 

A.     Neat  line,  that's  correct. 

Q.  And  isn't  it  a  fact,  Mr.  Ashley,  that  after 
these  excavations  were  made  by  the  hoe  in  a  good 
many  instances  those  stakes  were  still  standing- 
there  on  the  ground? 

A.  Not  at  the  point  they  were  placed  when  the 
structure  was  staked  out. 
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Q.     Somebody  moved  them? 

A.  That  is  correct.  That  was  the  oiler's  job,  to 
offset  them,  because  he  knew  how  many  feet  he  was 
offsetting  them. 

Q.     The  stakes  were  still  sticking  in  the  ground  ? 

A.  They  were  still  sticking  in  the  groimd,  but 
not  in  the  place  they  had  originally  been  placed. 

Q.  Now,  you  say  Mr.  Darcy  never  did  give  you 
a  list  of  the  total  amomit  of  lumber  needed  to  finish 
the  job? 

A.  Not  a  list  marked  or  indicated  as  a  total  for 
the  complete  job. 

Q.  He  gave  you  numerous  orders  for  lumber, 
though  ? 

A.  He  gave  me  verbal,  several  instances  during 
the  month  of  July,  for  just  two  by  fours  and  such, 
which  were  immediately  filled.  He  gave  me  one,  as 
I  recall,  one  written  order  which  covered  this  still- 
ing pool  and  chute. 

Q.     That  was  in  July? 

A.  That  was  the  latter  part  of  July  or  the  first 
of  August.    [2071] 

Q.  And  he  urged  you  to  get  that  stilling  pool 
lumber  then? 

A.  He  wanted  to  place  an  order  because  lumber 
was  difficult  to  get  at  that  time. 

Q.     And  he  told  you  he  wanted  the  lumber? 

A.     Surely. 

Q.     Pardon?  A.     Yes,  sir. 
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Q.  Now,  there  was  orders  for  lumber  at  the  yard 
all  the  time,  were  there  not,  by  Mr.  Darcy  and  the 
Concrete  Construction  Company? 

A.     Written  orders? 

Q.  Well,  there  were  standing  written  and  verbal 
orders  ?  A.     No. 

Q.  How  many  times  did  you  run  out  of  two  by 
fours  while  you  were  there? 

A.  I  didn't  recall  that  we  ran  out  of  two  by 
fours.  I  recall  specifically  one  instance  where  Mr. 
Darcy  said  they  would  be  out  b^^  noon  if  we  didn't 
have  them  on  the  job.  I  went  down,  or  I  sent  down, 
to  the  retail  yard  and  picked  them  up. 

Q.  Do  you  recall  any  instances  where  the  yard 
was  completely  out  of  any  type  of  lumber? 

A.     No,  I  don't  recall  that. 

Q.  Would  you,  say  that  that  was  not  a  fact,  that 
they  were  completely  out  of  some  type  of  lumber? 
While  you  were  [2072]  there,  that  is? 

A.  I  don't  recall  that  they  were  completely  out 
of  any  type  of  lumber  at  any  time  while  I  was  there. 

Q.     Couldn't  say  they  were  or  not? 

A.  The  only  answer  I  could  give  to  that  is  to 
say  I  do  not  recall. 

Q.  Do  you  have  the  list  of  lumber  that  Mr. 
Darcy  gave  you — any  of  them? 

A.  There's  one  list  as  a  matter  of  record.  That 
is  the  only  written  list  that  I  had  from  Mr.  Darcy. 

Q.  This  list  that  Mr.  Holman  showed  you,  that 
was  a  list  that  you  made  up  and  sent  in  to  Mr. 
Macri,  was  it  not  ? 
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A.  That  list  was  given  to  me  by  Mr.  Darcy.  That 
covered  the  materials  in  the  stilling  pool  and  chute. 
He  gave  it  to  me  on  a  piece  of  paper.  I  typed  it 
off  on  a  memo  sheet  and  sent  it  in  to  the  office. 

Q.  In  other  words,  the  document  that  was  shown 
you  in  Court  is  not  the  one  that  Mr.  Darcy  typed 
up?   Your  answer  is  no?  A.     No. 

Q.     It's  one  that  you  typed  up? 

A.     That  is  correct. 

Q.  Now,  3^ou  say  that  there  was  no  complaints 
made  to  you  about  the  excavations  while  they  were 
pouring  concrete.  Now,  by  that  you  mean  that  the 
concrete  crew  made  no  [2073]  complaints  to  you, 
is  that  what  you  mean? 

A.     I  mean  during  that  period  of  time. 

Q.  Well,  you  seemed  to  make  some  point  when 
Mr.  Holman  was  questioning  you  about  it,  whether 
he  was  confining  it  to  that  period  of  time,  Mr.  Ash- 
ley, and  I  just  wanted  to  inquire  what  you  meant 
by  it.  A.     I  meant  during  that  period  of  time. 

Q.     What  period  of  time  was  that? 

A.  From  the  latter  part  of  July  to  the  mid-JJe 
of  August. 

Q.  So  during  that  two  week  iDcriod  you  don't 
recall  anybody  complaining  to  you  about  the  ex- 
cavations? A.     No,  I  don't  recall  any. 

Q.  The  complaints  had  all  come  in  prior  to  that 
time? 

A.  The  complaints  on  the  excavations  were  made 
within  the  first  two  weeks  that  the  Concrete  Con- 
struction Company  came  back  on  the  job. 
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Q.  Well,  you  didn't  see  the  Concrete  Construc- 
tion Company  crew  much  after  that,  did  you,  Mr. 
Ashley?  A.     What  do  you  mean  by  crew? 

Q.     Well,  any  of  the  men,  or  Mr.  Darcy? 

A.     Oh,  every  day  we'd  see  each  other. 

Q.  Now,  you  say  that  the  Concrete  Construc- 
tion Company  equipment  was  down  considerable. 
Wliat  do  you  mean  by  that? 

A.  Well,  it  wasn't  producing,  or  in  the  active 
placing  of  concrete.   [2074] 

Q.  So  by  the  use  of  that  word  you  mean  that  it 
was  not  in  operation? 

A.     It  was  not  in  operation,  that's  correct. 

Mr.  Olson:     That's  all. 

Redirect  Examination 
By  Mr.  Holman: 

Q.  When  counsel  asked  you  with  respect  to  one 
to  one  slope,  what  in  practice  is  the  function  of 
a  one  to  one  slope  on  this  job? 

A.  The  function  of  a  one  to  one  slope,  or  that 
is,  a  reference  to  a  one  to  one  slope,  is  simply  to 
limit  the  pay  quantity  as  far  as  the  owner  is  con- 
cerned. It  has  no  reference  to  a  direction  or  speci- 
fication as  to  what  has  to  be  done.  It  just  simply 
relates  to  the  liability  of  the  owner. 

Mr.  Olson:  Now,  your  Honor  please,  I  ask  that 
that  be  stricken.  It  certainly  is  not  responsive  to 
the  question.  It  is  obvious  that's  not  the  function 
of  a  one  to  one  slope,  to  limit  the  pay  quantity. 
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The  Court:  Well,  it  isn't  strictly  responsive, 
perhaps,  but  I  think  as  an  expert  engineer  he  may 
express  an  opinion. 

Q.  (By  Mr.  Holman) :  That's  what  I'm  asking, 
as  the  function  of  a  one  to  one  slope.  Now,  at  any 
time  that  you  were  on  that  work  did  you  receive 
any  directions  of  any  nature  from  the  Bureau  of 
Reclamation  to  cut  the  banks  for  concrete  [2075] 
structures  at  any  fixed  slope? 

A.     I   did  not. 

Q.  And  what  was  the  character  of  the  soil  with 
respect  to  its  ability  to  stand?  Do  you  remember 
the  character  of  the  soil? 

A.  Well,  the  soil  in  my  estimation  would  prob- 
ably be  classified  as  an  A-4  soil,  which  is  silt,  and 
under  certain  conditions  it  will  stand  on  a  vertical 
slope.  It  requires  considerable  moisture  to  make 
it  stand  on  that  slope.  It  may,  if  moisture  condi- 
tions are  just  right,  on  a  new  cut  it  may  stand 
that  way  for  a  short  time,  until  it's  been  exposed 
to  the  sun,  and  then  it  will  cave  off. 

Q.  Have  you  at  my  request  recently  inspected 
the  site,  Mr.  Ashley?  A.     Yes,  I  have. 

Q.  And  at  that  time  were  you  able  to  see  any 
newly  disturbed  soil?  Bid  you  see  any  soil  disturb- 
ance? A.     Oh,  in  plowed  fields. 

Q.  You  did.  Counsel  asked  you  as  to  an  instruc- 
tion by  Mr.  Macii  as  to  limit  of  men.  Will  you  tell 
me  whether  or  not  you  had  any  limitation  as  to  the 
number  or  the  type  of  men  you  employed  while  you 
were  there? 
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A.  No,  Macri  did  not  place  any  restriction  as 
far  as  I  was  concerned.  [2076] 

Q.  Now,  did  you  have  any  limitation  as  to  the 
purchasing  of  lumber? 

A.  The  only  limitation  that  I  know  of  was  the 
availability  of  it. 

Q.  But  I  mean,  so  far  as  instructions  of  Mr. 
Macri  is  concerned,  was  any  limit  placed? 

A.     No. 

Q.  Did  you  have  any  positive  instructions  with 
respect  to  purchasing  lumber? 

A.  There  was  a  conversation  with  Mr.  Macri 
regarding  lumber,  that  I  told  him  that  we  could 
go  down  to  the  retail  yard  and  get  a  small  quantity, 
but  that's  all  that  was  available  down  there,  and 
he  said  that  if  and  when  we  got  a  completed  list  of 
lumber,  to  forward  it  in  to  the  Seattle  office. 

Q.  Were  you  given  any  authority  to  purchase 
locally,  at  all? 

A.  I  assumed  that  authority,  as  superintendent 
of  the  job. 

Q.  Yes,  sir;  and  will  you  tell  me  whether  or  not 
you  had  any  limitation  i^laced  on  you  as  to  rumiing 
the  job,  while  you  were  there?  A.     I  did  not. 

Q.  Counsel  asked  you  as  to  pipe.  Referring  you 
to  Exhibit  70,  Mr.  Ashley,  which  has  been  testified 
as  being  a  metal  plug,  can  you  tell  me  whether  or 
not  they  used  this  while  you  were  there,  this  type 
of  plug?  [2077]  A.     No. 

Q.  What  was  done  with  respect  to  the  plugging 
for  pipe  in  the  building  of  forms? 

A.     They  made  up  a  wood  plug. 
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Q.  Well,  \\i\\  you  explain  to  the  Court  what  is 
the  function  of  a  plug,  and  its  due  relationship  to 
the  pipe? 

A.  Well,  the  concrete  operation,  that  is,  placing 
of  concrete  in  the  structure,  and  the  pipe  laying 
necessarily  has  to  be  co-ordinated  to  a  certain  ex- 
tent, and  it  was  getting  late  along  in  the  job,  and 
it  was  apparent  that  we  were  going  to  have  to  start 
the  pipe  laying  previous  to  the — that  is,  it  would 
catch  up  and  pass  the  placing  of  concrete  in  the 
concrete  structures;  well,  inasmuch  as  the  struc- 
ture was  not  in,  of  course,  why,  the  pipe  could  not 
be  put  in  the  structure. 

Mr.  Olson:  Your  Honor,  I  think  I  don't  mind 
this  man  assuming  a  little  bit,  but  once  he  starts  in 
he  keeps  on  going  about  what  was  around  and  what 
was  going  to  happen. 

Mr.  Holman:  I  have  no  objection  to  counsel 
objecting  to  some  question,  but  I  certainly  object 
to  his  endeavoring  to  discipline  the  witness. 

The  Court:  Well,  he's  complaining  about  it,  I 
assume.  The  answer  wasn't  entirely  responsive. 
You  can  interrogate  him  if  you  wish.  [2079] 

Q.     (By  Mr.  Holman) :     Let's  take  this  26 

Mr.  Olson:  I  object  to  this  as  not  being  proper 
redirect. 

The  Court:  It  isn't  proper  redirect.  If  you  wish 
to  re-open  your  direct,  you  may  do  so,  but  the  mere 
mention  of  pipe  in  the  cross  does  not  make  it 
proper.  I  think  we  may  as  well  recess  for  five  min- 
utes, if  this  is  going  on  for  some  time. 
(Short  recess.) 
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(All  parties  present  as  before,  and  tlie  trial 
was  resumed.) 

Mr.  Holman:  Your  Honor,  I  decided  not  to  go 
into  the  pipe  question. 

The  Court:     Oh,  all  right. 

Mr.  Holman:     That's  all,  your  Honor. 

Mr.  Olson:  I  have  a  couple  of  questions,  unless 
counsel  is  going  to  examine. 

Mr.  Hawkins:     I  have  no  questions. 

The  Court:  I  might  say  when  you  have  a  wit- 
ness here  like  this  witness,  and  have  something  you 
overlooked,  and  wish  to  re-open  direct,  I  have  no 
objection  to  that. 

Mr.  Holman:     I  understand  that. 

The  Court:     I'm  not  trying  to  cut  you  off. 

Mr.  Holman:     No;  it's  a  collateral  issue.  [2079] 

Recross-Examination 
By  Mr.  Olson: 

Q.  Do  you  remember  talking  to  Mr.  Matt 
Schaefer  and  Mr.  Darcy  in  Coeur  d'Alene,  Idaho,  on 
or  about  October  26,  1946  ?  A.     Approximately. 

Mr.  Holman:  Just  a  minute.  Objected  to  as  not 
proper  cross-examination.  If  it  is  for  the  purpose 
of  impeaching  the  witness,  I  have  no  objection,  but 
otherwise  it  is  not  proper  cross. 

The  Court:     It  is  not  proper  cross,  but 

Witness:     I  recall  that. 

Q.  I  will  ask  you  if  you  did  not  in  the  course 
of  that  conversation  state  to  Mr.  Schaefer  and  Mr. 
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Darcy  in  substance  as  follows:  That  you  had  re- 
quested Mr.  Staples  to  stay  on  the  job,  because  it 
was  a  two  man  job,  and  that  you'd  both  run  it,  and 
Mr.  Staples  said  it  was  all  right  if  you  could  put 
it  over  with  Mr.  Macri,  and  that  Mr.  Macii  had  then 
called  you  later  and  wanted  to  know  why  Mr. 
Staples  was  still  on  the  payroll,  and  that  you  said 
because  you  had  not  learned  all  you  needed  to  learn 
about  the  job  to  be  able  to  run  it  alone,  and  needed 
Staples,  and  Mr.  Macri  said  to  you  "You  better 
learn  quick,  because  Staples  has  to  get  off  the  job." 
Did  you  say  that?  A.     I  did  not  say  that. 

Q.  Did  you  not  say  this  in  substance:  That  you 
could  have  [2080]  obtained  plenty  of  skilled  men 
for  all  the  work,  but  that  Macri  would  not  pay  the 
wages  ?  A.     I  did  not  say  that. 

Q.  I'll  ask  you  further  if  you  did  not  at  the 
same  time,  to  Mr.  Darcy  and  Mr.  Schaefer,  say  in 
substance  that  your  blow-up  with  Macri  came  be- 
cause of  Macri  refusing  to  pay  enough  for  good 
help,  lack  of  lumber,  no  effort  to  send  any  in,  and 
Mr.  Macri  forcing  the  laying  off  of  lielp.  the 
lack  of  adequate  equipment,  and  the  refusal  of 
Mr.  Macri  to  supply  any  more;  you  did  not  say 
that?  A.     Not  those  words. 

Q.     Or  in  substance?  A.     Or  in  substance. 

Mr.   Olson:     That's   all. 

Redirect  Examination 
By  Mr.  Holman: 

Q.  Did  Mr.  Darcy  and  Mr.  Schaefer  solicit  a 
statement  from  you,  signed,  at  that  time,  Mr.  Ash- 
ley? A.     They  did. 
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Q.     And  what  did  you  tell  them? 

A.  I  told  them  that  first  of  all  I  was  very  busy 
and  I  didn't  want  to  take  any  more  time  than 
possible,  and  also  the  fact  that  practically  three 
years  had  elapsed,  there  was  a  lot  of  things  that 
I  didn't  recall,  and  that  I  couldn't  sit  down  and 
give  anybody  a  statement  right  at  that  time,  off- 
hand, so  the  meeting  or  the  visit  was  [2081]  con- 
.  eluded  by  Mr.  Schaef er  asking  me  if  I  saw  fit,  after 
thinking  it  over  and  going  over  what  information 
I  could  recall,  if  I  could  give  him  a  statement,  if 
I  would,  and  I  said  I  would  if  I  thought  that  I 
could  give  him  a  statement  that  would  in  any  way 
help  Mm  or  do  anything  for  him. 

Q.  And  you  answered  counsel  as  to  this  last 
question,  he  asked  you,  you  did  not  say  that  in 
substance,  or  not  those  words.  What  did  you  say? 
Do  you  recall  the  substance  of  what  you  said? 

A.  Well,  he's  covered  quite  a  series  of  conver- 
sation there.  For  instance,  there  was  mention  made 
about  the  fact  that  if  Staples  desired  to  stay  on 
the  job,  that  was  perfectly  all  right  me,  and  I 
thought  it  would  work  out  very  nicely  because  at 
that  time  I  supposed  we  were  going  to  be  able 
to  get  the  other  hoe  going  immediately,  and  a 
pipela^dng  crew;  there  would  have  been  sufficient 
work  for  the  two  of  us;  Mr.  Staples  complained 
of  having  been  sick,  and  figured  that  it  was  the 
dust  was  getting  the  best  of  him  out  there,  and 
he  v.^anted  to  leave. 

Q.     Did  you  tell  them  that? 
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A.  That  was  the  substance  of  our  conversation 
regarding  Staples. 

Q.  What  else  did  you  tell  them,  if  you  remem- 
ber? A.     That  is  about  the  only  statement. 

Q.  Counsel  used  the  words  "blow-up  with 
Macri";  did  you  have  any  statement  as  to  that? 

A.  I  don't  recall  any  statement  to  that  effect, 
because  there  was  never  any  blow-up.  Maybe  I 
don't  know  what  the  term  you're  referring  to  there 
means. 

Mr.  Holman:     That's  all. 

Mr.  Olson:     That's  all. 

The  Court :     All  right,  you  may  be  excused,  then. 

(Whereupon,   there  being  no  further  ques- 
tions, the  witness  was  excused.) 

TOLLIPF  HANCE 
called  as  a  witness  on  behalf  of  the   defendants 
Macri,  being  first  duly  sworn,  testified  as  follows: 

Direct  Examination 
By  Mr.  Holman: 

Q.  Will  you  please  state  your  name  and  place 
of  residence? 

A.  Tolliff  Hance,  and  my  residence  is  in  Spo- 
kane. 

Q.  And  have  you  had  experience  with  the  Bu- 
reau  of  Reclamation  work? 

A.  I  worked  for  the  Bureau  of  Reclamation 
for  about  five  years. 
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Q.  Will  you  state  your  qualifications,  Mr. 
Hance,  please? 

A.  Well,  I  have  received  a  degree  in  electrical 
engineering  in  1932,  one  in  civil  engineering  in 
1936,  and  during  the  intervening  years  between 
those  two  degrees  I  worked  about  a  year  and  a 
half  on  surveying  crews,  and  then  in  1936,  after 
I  graduated,  I  went  right  from  school  to  the  [2083] 
Riverton  Project  of  the  Bureau  of  Reclamation  in 
the  Denver  office,  and  down  in  the  Tucumcari  Proj- 
ect in  New  Mexico  until  July,  19-11;  then  in  1941 
I  went  to  Cleveland  to  work  for  a  consulting  firm. 
I  w^as  there  about  a  year  and  a  half,  and  then  I 
taught  at  Kansas  State  College  in  Manhattan,  Kan- 
sas, for  about  a  year  and  a  half. 

Q.     Wliat  did  you  teach? 

A.  Teaching  engineering  subjects,  basic  engi- 
neering subjects  and  also  some  mathematics.  Then 
L  left  Kansas  State  College  in  July  of  1944,  worked 
with  Ryan  Aircraft  Company  for  about  two  yeni*s 
as  a  structure  analyst,  and  I  left  Ryan  in  June, 
1946,  and  came  to  Spokane.  At  present  I  have  my 
own  office  m  Spokane  as  a  consulting  engineer.  I 
have  been  operating  that  now  for  about  five  months. 

Q.  How  long,  then,  Mr.  Hancc,  were  you  with 
the  Bureau  of  Reclamation? 

A.  Well,  that  would  be  total  time  of  about  five 
years.  I  moved  around  somewhat  in  the  Bureau, 
transferred  to  various  departments. 

Q.  I'll  ask  you  if  at  my  direction  you  have  in- 
spected recently  the  site  of  1062,  schedule  1? 
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A.  Yes,  on  March  11,  in  the  afternoon,  I  took 
a  trip  out  on  the  project  and  generally  looked  over 
the  project,  made  [2084]  specific  examination  of 
several  structures,  and,  oh,  generally  looked  the 
type  of  structures  over;  I  got  out  and  actually 
measured  up  a  few  of  them  particularly.  I  looked 
at  the  type  of  structure  and  the  soil  conditions  and 
so  forth. 

Q.  And  did  you  have  an  opportunity  in  that  time 
to  observe  the  character  of  the  soil  through  which 
the  excavations  had  been  made? 

A.     Well,  at  least  the 

Q.     I  say,  did  you,  sir? 

A.     Yes,  a  portion  of  it. 

Q.  And  will  you  tell  me  whether  or  not  you  had 
occasion  to  observe  that  soil  in  natural  condition 
and  that  soil  disturbed  ?  A.     Yes. 

Q.     How  did  you  do  that? 

A.  On  the  project  there  are  several  plowed 
fields,  and  that's  a  good  instance  of  the  disturbed 
soil,  down  to  depth  of  about  a  foot,  and  then  along 
the  canal  banks  where  the  ram,  apparently,  or  the 
water  had  washed  away,  the  bank  would  be  exposed 
for  a  depth  of  maybe  a  foot  and  a  half  or  two  feet 
in  a  few  places. 

Q.  What  is  the  type  of  soil  around  there,  Mi*. 
Hance  ? 

A.  Well,  it  is  a  silt.  In  fact,  it's  almost  entirely 
silt.  It  is  apparently  a  Loess  glacial  deposit.  It 
contains  [2085]  very  little  clay  and  very  little  coarse 
material,  at  least  the  stuff  I  saw  on  the  surface. 
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Q.  And  do  you  know  about  its  normal,  its  nat- 
ural, angle  of  repose? 

A.  Well,  glacial  deposits  don't  have  a  definite 
angle  of  repose.  In  fact,  definite  angle  of  repose 
is  only  true  of  sand.  In  fact,  other  types  of  mate- 
rials, they'll  stand  vertically  a  short  distance,  and 
then  tend  to  cave  off,  depending  upon  the  peculiar 
conditions  of  the  moisture  content  of  the  soil  and 
so  forth. 

Q.     What  is  this  general  classification  of  soil? 

A.  Well,  this  is  glacial  deposit ;  it  would  tend  to 
stand  on  short  vertical  slopes,  that  is,  not  very  high, 
maybe  a  foot,  foot  and  a  half.  Nov/,  that's  not  a 
true  vertical  plane;  that  is,  it  doesn't — when  freshly 
excavated,  it  would  probably  stand  for  a  foot  or  a 
foot  and  a  half,  reasonable  moisture  content,  on  a 
practically  vertical  slope.  On  a  dried  condition  or 
a  disturbed  condition  it  wouldn't  stand  on  a  ver- 
tical slope.  I  don't  know  exactly  what  the  slope 
would  be,  but  it  would  have  to  slope  back  some. 

Q,  Now,  I'll  ask  you  whether  or  not  in  your  ex- 
perience with  the  Bureau  of  Reclamation  you  had 
occasion  to  learn  of  the  provisions  of  specification 
47  in  the  specifications  1062,  schedule  1.  Did  you 
at  my  request  study  these  [2086]  specifications 
which  are  shown  by  plaintiff's  Exliibit  3,  Mr. 
Hance  ? 

A.  Yes,  sir,  I  read  them  over  and  studied  some 
patagraphs  in  detail. 


M.  G.  Schaefer,  etc.,  et  al.  1891 

(Testimony  of  Tolliff  Hance.) 

Q.  Will  you  turn  to  specification  47,  and  tell  me 
whether  or  not  that  is  a  usual  or  unusual  specifica- 
tion in  Bureau 

A.     You  mean  paragraph  47? 

Q.     Yes 

Mr.  Olson:  Now,  your  Honor,  I  don't  see  the 
materiality  of  whether  or  not  paragraph  47  is  a 
usual  or  unusual  paragraph  to  be  contained  in 
specifications.  It  is  there,  and  may  be  the  only  one 
that  was  ever  issued  by  the  Bureau,  or  might  be  the 
same  one  that's  issued  in  every  one.  It  has  no  ma- 
teriality, as  far  as  this  case  is  concerned. 

The  Court:  I  suppose  it  is  leading  up  to  his 
interpretation  of  it.    I'll  overrule  the  objection. 

Witness:  Well,  this  particular  paragraph  is 
generally  pretty  common  throughout  all  Bureau 
specifications  that  I've  ever  examined,  particularly 
on  lateral  structures  on  distribution  systems. 

Q.  Now,  in  your  experience  with  the  Bureau  did 
you  have  occasion  to  estimate  quantities  of  perform- 
ance, to  fix  pay  quantities?   [2087] 

A.  Yes,  the  time  you  set  up  any  job  in  the 
Bureau  of  Reclamation  it's  usually  up  to  the  field 
office  to  make  an  estimate  of  cost  for  the  purpose 
of  soliciting  funds,  and  while  we  make  recommen- 
dations on  specific  items,  the  Denver  office  then 
works  out  the  details  from  our  recommendations, 
and  a  great  many  of  their  paragraphs  are  pretty 
much  standard,  such  as  this  one. 

Q.  And  with  respect  to  the  portion  of  tlmt 
specification  providing  for  slopes  one  to  one,  will 
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you  tell  the  Court  what  is  the  practical  use  of  that 

from  the  Bureau  standpoint,  for  payment? 

Mr.  Olson:  That's  objected,  your  Honor;  the 
specifications  speak  for  themselves  as  to  their 
contents. 

The  Court:     Overruled. 

A.  The  excavation  slopes  here  in  the  specifica- 
tions state  that  for  purpose  of  payment  it  will  be 
one  to  one  for  common  excavation  and  one  quarter 
to  one  for  rock.  In  this  type  of  specification  where 
the  contractor  is  expected  to  bid  miit  prices  per 
yard  for  structure  excavation,  there  must  be  some 
means  of  determimng  how  much  structure  excava- 
tion there's  going  to  be,  in  order  to  prepare  bids, 
and  also  it  limits  the  liability  of  the  owner  as  to 
what  he  shall  be  obliged  to  pay  for  structure  ex- 
cavation. The  actual  slopes  in  here  are  put  in  for 
that  purpose.  [2088] 

Q.  And  I  'U  ask  you  whether  or  not  that  has  any 
appUca!)ility  to  the  item  of  back  fill? 

A.     Item  of  what  ? 

Q.     Back  fill.  A.     Yes. 

Q.     How  does  that  apply? 

A,  The  amomit  of  back  fill  is  defined  as  excava- 
tion refill,  which  would  be  the  amomit  of  excavation 
outside  of  the  structural  lines,  that  had  to  be  back- 
filled with  material,  and  this  would  also  limit  the 
amount  of  back  fill  that  the  owner  would  be  oblisfed 
to  pay  for,  or  in  this  case,  the  Bureau  of  Reclama- 
tioji,  under  the  item  of  back  fill  about  structures. 
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Q.  Now,  have  you  had  occasion,  Mr.  Hance,  to 
observe  field  performance  for  installation  of  rec- 
lamation projects  such  as  this  specification  1062, 
schedule  1,  in  your  practice"? 

A.  Yes,  we've  had,  from  the  time  I  worked  with 
the  Bureau  on  the  Riverton  Project  we  had  three 
contracts  for  lateral  systems,  and  on  the  Tucumcari 
Project  in  New  Mexico  we  put  in  some  lateral  struc- 
tures with  the  W.P.A.  forces. 

Q.  Did  you  at  my  request  determine  what  would 
be  the  appropriate  quantity  of  lumber  lequired  to 
service  the  pouring,  the  jDlacing,  of  concrete  in  the 
structures  on  this  job  ?   [2089] 

A.  Yes,  I  made  a  rather — ^well,  I  made  an  esti- 
mate, rather  a  short  estimate,  based  upon  a  few 
difficult  structures.  I  did  not  go  through  all  the 
structures,  no. 

Q.  Were  you  able  from  that  estimate  to  fix  a 
maximum  quantity  of  lumber  that  would  be  re- 
quired for  this  performance? 

A.  Well,  I  was  able  to  make  an  estimated  quan- 
tity of  the  amount  of  lumber  for  the  amount  of  con- 
crete given  in  here,  and  as  my  estimate,  estimating 
is  not  exact,  from  that  I  estimated  60  or  70 
thousand. 

Q.     You  determined  a  figure,  did  you? 

A.     Yes. 

Q.     What  was  your  figure? 

The  Court:  Just  a  minute,  the  witness  hadn't 
finished  his  answer  yet. 

Q.     T  wanted  to  make  it  responsive,  your  Hono!*. 
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The  Court:    All  right,  go  ahead. 

A.     About  70,000  board  feet. 

Q.     And  how  did  you  arrive  at  that,  Mr.  Hance? 

A.  Well,  there  are  some,  I  believe  the  specifica- 
tions called  for  about  1500  yards  of  concrete,  that's 
item  12,  about  1500  yards  of  concrete,  and  from 
examination  of  a  few  typical  structures  I  estimated 
the  square  feet  of  form  required  to  build  those 
structures,  and  it  takes  about  two  and  a  quarter 
board  feet  of  lumber  to  form  one  [2080]  square 
foot  one  time,  and  then  a  reasonable  re-use  of  forms 
I  took  to  be  about  five  times. 

Q.  What  from  your  experience  is  a  reasonable 
re-use  of  form  panels? 

,  A..  Well,  they  can  be  re-used  from,  oh,  from 
three  to  pei'haps  fifty  times,  depending  upon  the 
type  of  panel  and  the  care  with  which  it  is  made 
and  how  it  is  handled  and  so  forth.  Ordinarily  on 
structures  of  this  type,  why,  six  to  twelve  times  has 
been  common  X)ractice  as  I've  observed  it.  Where 
they're  lined  with  plywood  you.  can  use  forms  a 
good  many  limes,  that  is,  by  that,  twelve  or  m^ore 
times.  Where  they're  not  lined  with  plywood,  why, 
three  to  six  times,  and  then  tlvey  have  to  be  re- 
paired. In  re]3airing  frequently  all  that  is  neces- 
sary to  do  is  rip  off  the  sheathing  and  replace  it. 
It  is  not  necessary  to  rebuild  the  entire  form.  I 
recently  had  a  brochure  from  Universal  Form  Tie 
Company  in  which  they  put  out  a  form  which  they 
claim  can  be  used  from  fiftv  to  100  times. 
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Q.  Now,  lianding  you  what  has  been  introduced 
in  evidence  as  exhibit  44,  are  you  familiar  with 
that  type  of  fastening^  A.     Yes,  sir. 

Q.  And  have  you  at  my  request  inspected  it,  Mr. 
Hance  ? 

A.     Yes,  I  looked  at  it  the  other  morning. 

Q.  Will  you  explain  to  the  court,  will  you  tell 
me  first  what  this  is  known  as [2091] 

A.     Well,  it  is  a 

Q.     I  didn't  finish  my  sentence — in  form  work? 

A.  It  is  used  as  a  combination  tie  and  spreader 
in  concrete  forms.  It  ties  the  forms  together,  and 
at  the  same  time  holds  them  the  correct  distance 
apart. 

Q.     Is  it  or  is  it  not  known  as  a  she-bolt? 

A.     I've  never  heard  that  called  a  she-bolt. 

Q.     What  is  a  she-bolt? 

A.  Well,  a  she-bolt  is  a  bolt  with  one  male  and 
one  female  end,  and  one  end  has  a  thread  which  a 
nut  can  be  screwed  on,  and  the  other  end  is  hollow, 
and  has  a  stud  or  thread  which  a  bolt  can  be  screwed 
into. 

Q.  Now,  assuming  that  this  44  had  been  placed 
to  hold  a  form  near  the  base  of  a  structure,  can 
you  demonstrate  from  this  44  the  distance  to  which 
the  outer  portion  of  44  would  have  to  be  extended 
in  order  to  release  that  panel  of  the  form? 

A.  Well,  the  form,  the  inside  sheathing  of  the 
form,  is  butted  against  this  face  of  the  cone 

Q.  Now,  just  a  moment;  could  I  have  that 
marked  44,  another  sub-number  ? 
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(Whereupon,   a  portion   of  Exhibit  44  was 
marked  44-b.) 

Mr.  Olson:  Your  Honor,  it  seems  to  me  it  is 
taking  a  lot  of  time  to  establish  that  thing.  It  is  a 
matter  [2092]  of  mathematical  figuring  out  how  far 
youVe  got  to  unscrew  that  bolt.  It  doesn't  take  a 
civil  engineer  to  figure  that  out.  I  consider  it 
wholl,7  immaterial. 

,  Mr.  Holman:    If  counsel  wants  to  make  an  objec- 
tion— 

The  Court:  Well,  I'll  consider  it  an  objection 
to  proceeding  with  this  line  of  inquiry. 

Q.  (By  ]^Ir.  Holman)  :  Now^,  referring  to  the 
portion  here  which  the  clerk  has  marked  44-b,  what 
is  done  with  respect  to  that,  will  you  show  the 
Court? 

A.  Well,  this  is  held  in  the  concrete.  After  the 
concrete  is  poured,  in  order  to  remove  the  form  you 
turn  this  rod  here 

The  Court:  It  isn't  necessary  to  separately  num- 
ber all  those  parts. 

A.     the  tail  rod,  you  twist  that  you ;  you  will 

have  to  hold  this  for  me,  and  you  unscrew  that  to 
the  distance  of  its  embedment  in  the  cone  nut,  which 
would  be  about  half  way  or  probably  one  and  a  half 
inches.  As  soon  as  the  tail  rod  comes  out  wliere  it 
clears  the  form  rod,  then  the  cone  may  be  removed. 

Q.     And  what  with  respect  to  the  other  side? 

A.  Well,  the  same  way,  and  also  as  soon  as  this 
tail  rod  is  removed  to  the  depth  of  its  embedment, 
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why,  the  form  may  be  removed.    The  two  cone  nuts 

and  the  rod  in  between  stay  in  the  concrete.  [2093] 

Q.     Now,  would  this  be  moved  clear  ouf? 

A.  No,  just  till  it  clears  this  cone  nut.  It  would 
be  a  matter  of  unscrewing  this  maybe  an  inch  or 
an  inch  and  a  half;  slide  it  out  until  it  just  clears 
that.  That  embedment  there  was  about  an  inch,  in 
this  case. 

Q.  Now,  is  that  the  total  distance  needed  for 
operation  of  the  arm  marked  44-a,  in  removing  a 
form,  or  not?  A.     Yes. 

Q.  I'll  ask  you  whether  or  not  you  made  any 
investigation  under  my  direction  as  to  the  type  of 
equipment  used  on  this  job,  and  its  adaptability  for 
performance  of  this  job? 

A.  Well,  I  didn't  actually  see  the  equipment. 
I  saw  the  pictures  in  the  book  that  you  showed  me. 

Q.  And  referring  to  49-1  and  49-2  in  plaintiff's 
Exhibit  49,  with  respect  to  the  concrete  placing 
equipment,  that's  wliat  I'm  asking  you  about. 

A.  Yes,  the  mixer  here  is  the  large  mixer,  that's 
49-1,  and  49-2  is  a  mobile  buggy  which  transports  a 
small  portion  of  the  batch  to  the  form. 

Q.  Have  you  had  occasion  in  your  experience  to 
see  equipment  in  operation?  A.     Oh,  yes. 

Q.  Will  you  state  whether  or  not  that  equipment 
is  practical  equipment  for  the  performance  of  this 
job?  [2094]  A.     In  my  opinion  is  it  not. 

Q.     AYhy? 

A.  It  was  too  large  and  heavy  for  the  amount 
of  concrete  involved  in  this  particular  job.     If  you 


1898  Continental  Casualty  Co.  vs. 

(Testimony  of  Tolliff  Hance.) 

have  a  mixer  there,  about  a  yard  mixer,  imder 
proper  operating  conditions,  that  shoukt  work  at  an 
output  late  of  15  to  30  cubic  yards  an  hour,  and 
with  only  1500  yards  involved,  that  would  be  a  total 
of  about  50  yards  to  100  ^ards  (hours)  use,  total 
use  of  the  equipment  on  the  job,  and  meanwhile, 
that  is,  if  you  either  have  to  set  up  a  job  to  use 
that  equipment  in  from  two  to  three  weeks,  and 
then  get  it  off  the  job,  or  you  have  to  have  a  lot  of 
idle  time  for  that  equipment,  and  it's  not  practical 
to  set  up  a  job  if  your  pour  is  so  short,  because  it 
takes  a  large  crew  and  it  is  hard  to  build  up  a 
large  crew  in  that  short  period.  Over  a  long  pe- 
riod the  cost  of  maintaining  a  large  mixer,  which 
is  naturally  relatively  expensive  on  the  job,  would 
be  more  than  the  job  would  be  worth. 

Q.  Now,  it  has  been  established  here,  Mr.  Hance, 
that  the  elevator  shown  in  49-1  was  later  removed, 
and  that  pouring  was  done  from  the  mixer  as  shown 
in  49-35  and  49-36.  Would  that  change  your  an- 
swer? 

A.  Well,  no,  the  fact  that  they've  taken  the 
tower  off,  you've  still  got  a  heavy,  expensive  jDiece 
of  equipment  [2095]  for  only  1500  yards  of  con- 
crete. 

Q.  Will  you  tell  me  whether  or  not  in  the  in- 
spection you  made  in  the  field  under  my  direction 
you  found  any  evidences  of  Bureau  tolerance  with 
respect  to  completition  of  concrete  structures? 

A.  Well,  I  measured  several  structures,  and  T 
found  that  wall  thickness,  as  comparison  with  the 
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plan,  varied  from  a  quarter  of  an  inch  less  than 
that  called  for  in  the  plan  to  three  eighth  inches 
more  than  required  on  the  plan,  rather  frequently, 
and  in  one  instance  I  measured  one  wall  that  was 
half  an  inch  wider  than  the  plan  called  for. 

Q.  Did  you  make  any  memo  of  the  structures 
that  you  examined,  Mr.  Hance? 

A.  Yes,  sir.  Yes,  I  actually  measured  about  11 
or  12  structures. 

Q.     Would  you  call  those  off,  please? 

A.  They're  the  structures  on  lateral  59.3-A.  I 
examined  structures  33,  34,  and  35  on  59.3;  struc- 
tures 36  and  37  on  lateral  59.8 ;  structures  43,  44  and 
45,  and  on  lateral  59.9,  47  and  48,  and  then  I  also 
examined  the  chute  structure  on  the  east  turbine 
lateral. 

Q.  Would  you  give  me  the  structures  on  59.9 
again,  please?  A.     47  and  48. 

Q.     And  what  was  the  last?  [2096] 

A.  The  chute  structure  on  the  east  turbine 
lateral.  We  looked  at  several  others,  but  I  didn't 
make  a  detailed  examination,  and  therefore  divd 
not 


Q.  By  the  way,  when  did  you  make  the  examina- 
tion? 

A.  That  was  March  11,  in  the  afternoon. 

Q.  And  who  was  with  you? 

A.  Mr.  Ashley  and  Mr.  Staples. 

Q.  Now,  can  you  tell  me  whether  or  not  in  ex- 
amining those  structures  you  found  any  evidence 
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of  any  forced  prying  of  the  panels  from  the  form — 

form  from  the  concrete  structure? 

A.     Weil,  the  concrete  wasn't  scored. 

Q.     It  was  what? 

A.  I  say,  the  concrete  was  not  scored ;  there  was 
only  one  chip  that  we  noticed  on  any  structure. 
That  was  on  the  east  turbine  lateral,  and  that  ap- 
parently had  been  done  sometime  after  the  con- 
crete had  been  poured,  because  the  concrete  showed 
evidence  of  having  been  fairly  set  before  that  was 
knocked  off.  That  may  have  been  back  fill  opera- 
tions. 

Q.  Can  you  tell  me  whether  or  not  what  you 
observed  from  these  structures  constitutes  in  field 
practice  of  the  Bureau  what  is  known  as  reasonable 
tolerance  ? 

A.  Well,  the  tolerance  in  the  field  is  up  to  the 
individual  inspector,  and  if  this  project  was  satis- 
factory, they  [2097]  accepted  the  structure,  I  would 
assume  that  they  used  a  quarter  to  three-eighth 
inches  as  being  satisfactory.  There  is  no  strict  tol- 
erance set  up.  It  is  up  to  the  judgment  of  the 
individual  inspector  on  the  job. 

Q.  Is  there  a  field  tolerance  recognized  in  in- 
spection, or  not? 

A.  Well,  just  what  the — tolerances  will  vary  a 
little  bit  with  the  particular  type  structure.  On 
elevations  in  ditches  where  you're  going  to  put  the 
structure,  the  absolute  elevation  of  the  structure, 
if  it  is  within  a  tenth  it  is  probably  close  enough. 
The  thickness  of  the  walls  in  those  structures  would 
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be  held  to  much  closer  tolerance.    A  quarter  of  an 
inch  in  the  walls  the  size  of  this  structure  would 
probably  be  considered  adequate. 

Q.  Now,  from  the  inspection  in  the  field,  can 
you  tell  me  whether  or  not  the  type  of  structure 
called  for  performance  here  is  unusual,  or  the  usual 
type  used  in  the  Bureau  of  Reclamation  for  con- 
veying of  water  for  irrigation  purposes'? 

A.  In  general,  the  type  of  structure  is  fairly 
common.  At  the  time  I  worked  with  the  Bureau 
our  structures  differed  a  little  in  detail  from  these. 
Inasmuch  as  at  that  time  we  re-enforced  every 
structure,  and  we  used  thinner  walls  than  they  did 
out  here,  but  generally  speaking  the  weir  box  is 
about  the  same  shape,  and  [2098]  culvert  head  walls 
and  so  forth. 

Q.  Did  you  at  my  request,  Mr.  Hance,  deter- 
mine a  percentage  of  the  various  sizes  of  structures 
which  are  involved  in  the  performance  of  specifica- 
tion  1062,   schedule   1% 

A.  Yes,  I  went  through  368  different  structures, 
and  determined  the  height  from  the  invert  eleva- 
tion to  the  top  of  the  head  wall,  and  classified  those 
into  five  groups. 

Q.     Do  you  have  a  tabulation  of  those? 

A.     Yes. 

Q.  Yv'ill  you  indicate  to  the  Court  what  you  did, 
and  what  you  found? 

A.  Yes.  I  listed  the  structures  by  number,  and 
through  the  plans  that  I  had  available  I  deter- 
mined the  height  as  I  described;  there  were  a  few 
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structures  that  were  missing,  and  some  were  dupli- 
cated, but  tile  duplication  wasn't  counted. 

Q.     How  many  did  you  total? 

A.  I  got  a  total  of  368,  and  I  classified  those  as 
to  the  wall  height,  that's  the  interior  wall  height 
from  the  invert  to  the  head  wall. 

Q.     The   invert  means  what? 

A.  The  invert  elevation  is  the  top  of  the  con- 
crete slab,  and  the  head  wall,  the  elevation  of  the 
top  of  the  head  wall  as  applied  to  that  particular 
structure.  [2099] 

Q.     All  right,  sir. 

A,  First  classification  were  those  with  a  head 
wall  height  of  one  and  a  half  feet  to  two  and  a 
half  feet,  and  of  the  368  structures  I  found  23, 
or  6.2  per  cent,  were  in  that  class.  In  the  two  and 
a  half  feet  to  three  and  a  half  feet  height,  I  found 
152  structures,  or  41.4  per  cent;  three  and  a  half 
to  four  and  a  half,  101  structures,  27.5  per  cent; 
four  and  a  half  to  five  and  a  half  feet,  there  were 
54  structures,  or  14.6  per  cent,  and  all  structures 
that  were  greater  than  five  and  a  half  feet,  there 
were  38,  which  totaled  10.3  per  cent. 

Q.  Now,  what  over-all  percentage  of  the  struc- 
tures you  have  just  indicated  would  be  accessible 
from  the  top  of  the  structure  for  the  purpose  of 
removing  the  fastener  shown  by  exhibit  44,  at  the 
base  or  near  the  base? 

A.     You  mean  on  the  outside  wall? 

Q.     Yes,  the  outside. 
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A,  Well,  it  would  a  function  of  the  cut,  and 
since  these  structures  usually  stick  up  above  the 
ground  a  foot  to  a  foot  and  a  half,  it  would  make 
about  74  per  cent  that  would  have  a  wall  height  of 
less  than  four  and  a  half  feet,  and  therefore  a  depth 
of  excavation  of  not  in  excess  of  probably  three  and 
a  half. 

Q.  Mr.  Hance,  did  you  at  my  request  compute 
what  would  be  the  cost  of  performing  all  of  thle 
excavations  for  specifications  [2100]  1062,  schedule 
1,  entirely  by  hand  ? 

A.  That's  the  structural  excavation,  common; 
I  made  an  estimate  of  that  cost  at 

Mr.  Olson :    Just  a  minute. 

Q.     I  asked  you  if  you  did  if? 

A.     Yes,  sir,  I  made  an  estimate. 

Q.  Will  you  give  me  the  results  of  that  computa- 
tion, please? 

A.     I  estimated  the  cost  at  about  $11,250.00. 

Q.     How  did  you  arrive  at  that  ? 

A.  Based  on  taking  one  and  a  half  labor  hours 
to  remove  one  yard  of  material,  and  based  on  7500 
yards,  which  was  the  final  estimate  quantity  for 
structural  excavation,  common,  and  computed  on 
the  basis  of  a  dollar  an  hour  for  labor. 

Q.  Now,  in  your  computation  did  you  determine 
as  to  the  final  estimate  quantity  of  rock  excava- 
tion? 

A.  Yes,  in  the  final  estimate  that  gave  I  believe 
264  yards;  it  is  a  relatively  small  quantity,  and  of 
course  rock  would  have  to  be  shot  first,  and  prices 
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on  that  would  vary  from  $2.50  to  $4.00,  would  be 

a  reasonable  excavation  price  for  that. 

Q.     Is  that  reflected  in  your  excavation  common? 

A.  No,  that  would  be  rock  excavation.  Rock 
quantity  was  so  small  that  even  at  $4.00  a  yard  it 
would  only  be  slightly  in  excess  of  a  thousand  dol- 
lars. [2101] 

Q.  And  referring  to  item  8  on  the  final  estimate, 
246.4  cubic  yards,  that  would  be  at  what  per  cubic 
yard? 

A.  Well,  $4.00  should  be  a  reasonable  price  for 
removing  that ;  that  is,  not  in  excess  of  that. 

Mr.  Holman:    You  may  inquire. 

Cross-Examination 
By  Mr.  Olson: 

Q.  You  were  out  on  this  project  on  March  11 
of  this  year?  A.     Yes,  sir. 

Q.  And  you  said  you  examined  a  few  structures ; 
that's  the  ones  that  you  enumerated  by  number? 

A.  Yes,  I  made  a  detailed  examination  of  those, 
plus  the  west  turbine  lateral,  I  didn't  put  the  num- 
ber down  of  that — I  think  it  is  the  east  turbine 
lateral  chute;  I  didn't  put  that  number  down. 

Q.  Now,  the  only  examination  that  you  made  of 
the  soil  out  there  is  that  you  saw  the  surface  of 
the  ground  as  you  walked  over  it,  and  saw  plowed 
fields? 

A.  And  along  the  bank  of  the  ditch  in  a  few 
places  you  could  see  where  it  had  washed,  and  of 
course  I  stopped  and  picked  some  up  and  felt  of  it 
to  get  an  idea  of  what  it  was. 
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Q.     The  bank  of  what  ditch? 

A.     The  Koza  Canal. 

Q.     The  main  canal?  A.     Yes,  sir.  [2102] 

Q.  Of  course,  that  bank  had  been  entirely  dis- 
turbed soil  at  one  time,  had  it  not? 

A.  Well,  not  at  the  places  I  have  in  mind.  That 
is,  obviously  the  slope  was  disturbed,  and  the  por- 
tion of  the  bank  was  disturbed,  but  the  places  I 
was  looking  were  where  it  was  washed,  where  water 
had  made  little  gullies  down  into  the  ditch,  and  cut 
down  into  the  soil. 

Q.     The  upper  bank,  or  the  lower  bank? 

A.     No,  that  would  be  the  upper  bank. 

Q.  And  the  testimony  you  have  given  as  to  soil 
conditions  is  based  on  those  three  things,  walking 
over  the  surface  of  the  ground,  seeing  plowed  fields, 
and  a  few  places  you  saw  where  rain  water  had 
washed  the  upper  bank? 

A.  That's  right,  and  of  course  picking  it  up  and 
examining  it  in  my  fingers. 

Q.  Now,  the  70,000  board  feet  was  the  lumber 
you  estimated  it  would  take  to  furnish  the  forms 
for  this  job  1062? 

A.     Yes,  something  like  that. 

Q.  What  kind  of  hunber  were  you  figuring,  I 
mean  in  size? 

A.  Well,  that's  two  by  fours  for  studs,  plates 
and  sills. 

Q.  How  many  board  feet  of  two  by  four  did 
you  figure? 
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A.  Well,  I  didn't  segregate  it  that  way.  One 
square  foot  of  form  surface,  to  form  one  time, 
would  require  sliglitly  over  one  board  foot  of  three 
quarter  inch  material,  and  also  a  little  over  one 
board  foot  of  two  by  four  material  [2103]  for  studs, 
plates  and  sills.  It  is  based  upon  two-foot  spacing 
of  studs,  and  about 

Q.  You  started  out,  then,  with  a  quantity  of  a 
cubic  foot  of  concrete,  did  you? 

A.     No,  square  foot  of  concrete  surface. 

Q.  Well,  let 's  work  on  that,  then.  A  square  foot 
of  concrete  surface  requires  how  many  board  feet 
of  two  by  four?  A.     About  115/100. 

Q.     All  right;  what  else  would  it  require? 

A.  It  required  about  1.1  of  three  quarter  inch 
sheathing. 

Q.     All  right. 

A.  Now,  that's  just  for  the  form  itself.  Now 
in  addition  to  that  you'll  need  whales,  or  I  believe 
they've  been  called  strong-backs,  but  the  amount 
of  lumber  for  that  I  wouldn't  allow,  oh,  over  about 
a  fourth  of  a  foot  per  square  foot,  because  those 
whalers  can  be  used  a  good  many  times. 

Q.     That's  a  fourth  of  a  foot  of  whalers? 

A.     That's  right. 

Q.  Anything  else  that  you  determined  for  the 
forms;  is  that  all? 

A.  No,  that  was  chiefly  the  figures.  There  will 
be  a  few  pieces  of  bracing,  but  those  will  be  usually 
made  up  out  of  scraps,  a  lot  of  it  can  be  used  out 
of  waste.  [2104] 
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Q.  Figure  any  plywood  or  facing  at  all  for  the 
inside  forms?  A.     No. 

Q.     You  didn't  comx)ute  anything  for  that? 

A.     No. 

Q.     They  would  be  required,  would  they  not? 

A,  Well,  that's  up  to  the  man  who's  building 
the  job,  whether  he  wants  to  form  them,  line  them 
with  plywood  or  Masonite  or  not  line  them  at  all. 

Q.  I  see;  it  would  require  some  lining,  would 
it  not? 

A.  It  wouldn't  necessarily  require  it,  no.  I've 
seen  them  made  without  it.  In  fact,  whole  jobs  done 
without  any  lining  at  all. 

Q.  Now,  in  figuring  your  1.1  sheathing,  I  take 
it  you  mean  the  ship-lap?  A.     That's  right. 

Q.  What  grade  of  lumber  did  you  consider  in 
your  figures? 

A.  Well,  grade  of  lumber  would  determine  the 
cost,  but  it  wouldn't  determine  the  amount. 

Q.  Well,  supposing  that  you  had  a  board  foot 
of  the  type  of  lumber  that  I  show  you  now,  could 
you  make  forms  for  this  job  with  this  type  of  lum- 
ber that  I'm  now  showing  you,  being  part  of  the 
exhibit  here  in  Court? 

A.     You  couldn't  without  lining  them,  no. 

Q.  You  would  either  have  to  line  tliern  or  it 
would  take  a  good  deal  more  lumber  than  that,  to 
cut  out  these  knotholes  ?     [2105] 

A.  Well,  it  would  be  virtually  impossible  to  make 
a  satisfactory  form  out  of  that,  without  lining  it. 
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Q.  You  think  it  would  be  virtually  impossible 
to  make  forms  out  of  this  lumber,  without  lining  it  ? 

A.     I  would  think  so. 

Q.  In  other  words,  this  type  of  lumber  would 
have  to  be  cut  out  and  thrown  away,  and  use  only 
the  good  portions  of  the  lumber,  or  else  line  it? 

A.     That's  right. 

Q.  So  that  on  your  figures,  then,  you're  figuring 
lumber  that's  suitable  for  making  forms'? 

A.     Yes,  because  I'm  not  figuring  any  lining. 

Q.  Are  you  figuring  when  you  figure  a  square 
foot  of  concrete,  do  you  mean  that  it  would  take 
that  much  ship-lap  on  each  side  of  the  square  foot? 

A.  Well,  for  each  square  foot  of  surface,  that's 
right. 

Q.  How  much  square  footage  did  you  determine 
on  this  job,  that  required  forms'? 

A.  Oh,  it  ran  about  120,000  square  feet  alto- 
gether. 

Q.  120,000  square  feet  of  contact  area  of  the 
concrete ■?  A.     That's  right. 

Q.  And  you  figured  that  the  lumber  could  be 
re-used,  I  think  you  said,  the  forms,  approximately 
five  times'? 

A.     I  would  think  so,  if  they  were  lined.  [2106] 

Q.  Did  you  also  figure  that  with  reference  to 
the  stilling  pool  and  the  chute? 

A,  Well,  no,  the  chute  could  be — that  is,  there  is 
ample  opportunity  on  that  chute  to  use  the  same 
forms  a  good  many  times. 
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Q.     And  how  did  you  figure  it  on  the  chute? 

A.  I  didn't  figure  the  chute  in,  that  is,  the  esti- 
mate that  I  made,  I  didn't  go  through  and  compute 
every  structure  all  the  way  through.  I  computed 
a  few  typical  structures  and  made  an  estimate, 
chiefly  because  of  the  time  involved.  It  would  take 
a  long  time  to  take  all  those  536  structures  and 
figure  up  every  one  of  them. 

Q.  Well,  yes,  I  appreciate  it  would.  As  far  as 
the  chute's  concerned,  then,  you  didn't  figure  that 
at  all? 

A.  No,  I  didn't  make  any,  because  I  didn't 
figure  it  was  representative  of  the  job  as  a  whole. 
It  is  a  special  structure,  or  a  portion  of  it.  You 
have  a  chance  to  completely  wear  out  a  well-built 
form,  because  I  believe  one  section  is  repeated  there 
about  175  or  80  times,  and  on  the  other  hand,  the 
stilling  basin  is  a  separate  structure,  on  which  you 
would  have  no  re-use  of  forms,  and  for  that  reason 
there  would  necessarily  be  no  correlation  of  the  rest 
of  the  job. 

Q.  So  your  figures  do  not  include  the  stilling 
pool,  then,  or  the  chute?  [2107]  A.     No,  sir. 

Q.  And  how  many  structures  did  you  take  to 
arrive  at  your  average  lumber  per  square  foot? 
You  said  you  took  a  few  stmctures.  How  many 
did  you  take? 

A.  Oh,  I  don't  have  it,  I  didn't  bring  those 
computations  with  me.  I  think  there  were  about 
eight  or  ten. 
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Q.  Now,  if  they  were  unable  to  re-use  these 
forms  this  five  times,  of  course  that  would  obviously 
change  your  lumber  estimate,  wouldn't  if? 

A.     That's  right. 

The  Court:  I  think  it  is  time  for  recess  now. 
With  reference  to  the  witness  S.  R.  King,  who  ap- 
parently is  unable  to  attend  at  this  time,  for  which 
we  have  a  doctor's  telegram  here  that  it  is  unsafe 
for  him  to  travel,  I  notice  that  the  telegram  in 
which  he  states  that  Mr.  King's  telegram  to  you, 
Mr.  Ilolman,  that  it  was  necessary  for  him  to  return 
home  because  of  a  change  in  his  physical  condition, 
is  d3,ted  tlie  27th  of  February. 

Mr.  Holman:  That's  right.  Your  Honor  will 
recall  that  I  asked  to  call  him  out  of  turn  the  morn- 
ing following,  counsel  consented,  and  instead,  he 
returned  to  Spokane  that  night. 

:  The  Court:    Oh,  he  was  subpoenaed  originally  to 
attend  here,  and  was  in  attendance? 

Mr.  Ilolman :  Yes,  I  subpoenaed  him  here,  and 
he  [2108]  came  voluntarily. 

The  Court:  And  his  home  is  in  Cheney,  in  the 
eastern  district.  I  think  the  record  should  show, 
however,  that  this  telegram  of  the  27th  indicating 
that  Mr,  King  had  return  home  on  account  of  his 
physical  condition  was  not  called  to  the  Court's 
attention  until  the  17th  day  of  March;  that's  cor- 
rect, isn't  HI 

Mr,  Holman:  I  read  those  telegrams  to  you  that 
following  morning,  your  Honor. 
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The  Court :  The  moming  of  the  28th  ?  Will  you 
look  back  through  your  notes,  Mr.  Taylor,  and  let 
me  know  what  was  the  case  1 

Mr.  Holman:  Because  I  had  the  arrangement 
with  counsel  to  call  him  that  morning. 

The  Court:  I  don't  recall  that  this  telegram  was 
called  to  my  attention  until  yesterday,  the  17th  of 
March.  Did  you  ask  permission  to  take  his  deposi- 
tion on  the  28th  of  February? 

Mr.  Holman:  Oh,  no,  your  Honor,  because  he 
promised  to  return  when  needed.  I  talked  with  him 
on  the  'phone  and  talked  with  him  in  Spokane. 

The  Court:     When  was  this  telegram  filed? 

Mr.  Holman :  This  morning.  You  see,  I  got  two 
on  that  day. 

The  Court:  Well,  I  just  wanted  the  record  to 
show  [2109]  the  circumstances  here.  I  wasn't  sure 
when  the  matter  was  brought  up  whether  a  witness 
could  be  compelled  to  attend  within  the  district,  if 
he's  more  than  100  miles  from  the  place  of  trial, 
but  the  Rules  of  Civil  Procedure  are  very  explicit; 
rule  45,  subdivision  e,  on  page  60,  provides  that  a 
witness  may  be  compelled  to  attend  if  he's  within 
the  district  or  within  100  miles  of  the  place  of  trial. 

(Whereupon,  the  Court  took  a  recess  in  this 
cause  until  1:30  o'clock  p.m.) 
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Yakima,  Washington,  Tuesday,  March  18,  1947 
1:30  o'clock  P.M. 

(All  parties  present  as  before,  and  the  trial 
was  resumed.) 

The  Court:  The  reporter,  Mr.  Taylor,  has  con- 
sulted his  notes,  Mr.  Holman,  and  says  he  finds  you 
called  my  attention  to  the  telegram  on  the  27th. 
You  must  have  received  it  that  day. 

Mr.  Holman :  I  remember  the  Clerk  brought  me 
a  copy. 

The  Court:  And  you  called  it  to  my  attention 
as  an  explanation  as  to  why  the  witness  wasn't 
called,  but  didn't  ask  for  a  deposition  at  that  time. 

Mr.  Holman :  No.  In  fact,  I  never  intended  to 
take  a  deposition,  and  I  think  as  the  case  now  stands 
I  [2110]  think  I'll  not  apply  for  a  warrant. 

The  Court:  I  wanted  to  make  clear  that  what 
I  said  about  this  matter  before  lunch  was  not  in- 
tended to  imply  any  criticism;  I  just  wanted  the 
record  to  be  straight  as  to  the  circumstances  of  why 
he  was  unable  to  attend. 

Cross-Examination 
(Continued) 
By  Mr.  Olson: 

Q.  Mr.  Hance,  with  respect  to  the  equipment 
that  the  Concrete  Construction  Company  had  on 
the  Job,  they  were  showing  you  a  picture  of  the 
Mixomobile  and  a  picture  of  the  Buggymobile.  Now, 
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as  I  understand,  you  think  that  equipment  was  not 

entirely   applicable    or   practical    on   this   type   of 

work? 

A.     On  such  a  small  job,  that's  right. 

Q.     On  account  of  it  being  such  a  small  job? 

A.     That's  right. 

Q.  In  other  words,  the  basis  for  your  opinion 
that  it  is  not  applicable  is  that  its  capacity  exceeded 
the  needs  of  this  job?  A.    Yes. 

Q.  What  type  of  equipment  would  you  say  was 
reasonable  on  the  job? 

A.  Well,  you  need  equipment  with  a  high  de- 
gree of  portability  and  the  cost  of  that  equipment 
on  the  job  should  be  as  low  as  possible  consistent 
with  pouring  1500  yards  of  concrete  [2111]  in  the 
proposed  program.  For  a  job  this  size  I  would 
recommend  something  about  like  a  two-sack  mixer, 
or  a  small  size  transit  mixer. 

Q.  You  would  recommend  a  transit  mixer,  would 
you,  or  a  small  size 

A.  Well,  either  one.  I  think  probably  both 
could  be  applied.  The  operations,  in  my  own  ex- 
perience, the  most  successful  operations  on  this  job 
have  been  used  by  easily  moved  two-sack  mixers. 
They're  relatively  light,  they  can  be  towed  quite 
readily  behind  a  truck  from  one  place  to  another, 
and  they  pour  or  manufacture  concrete  to  be  placed 
in  the  structure  at  a  rate  comparable  with  what  you 
can  put  that  in  the  structure,  and  it  is  the  job  of 
this  type  that  usually  limits  the  rate,  rather  than 
your  mixer  capacity;  that  is,  vou  can't  always,  even 
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with  a  two-sack  mixer,  keep  it  at  capacity.  You 
can  approach  it;  you  can  exceed  a  one-sack  mixer 
capacity,  and.  for  a  large  capacity  your  bottle-neck 
would  be  placing  your  forms.  You  could  manufac- 
ture concrete  two  or  three  times  as  fast  as  you  could 
place  it,  so  you  have  an  investment  in  equipment 
which  is  wasteful,  and  I  think  a  two-sack  mixer 
would  probably  be  about  the  best,  as  far  as  capacity 
is  concerned. 

Q.  Assuming  your  aggregate  has  to  be  weighed, 
would  your  two-sack  still  be  applicable?  [2112] 

A.  Yes.  You  have  portable  scales  that  can  be 
moved  easily,  wheelbarrows  and  buggies  that  can 
be  weighed,  get  your  tare  weight  on  them,  and  j^our 
scales,  they  manufacture  them  with  several  arms  on 
them,  you  can  measure  a  different  quantity  each 
time;  and  it  is  a  relatively  simple  operv;tion  to  weigh 
that,  and  all  the  equipment  then  that  you  use  can 
be  put  on  one  flat  bed  truck  for  portability,  maybe 
fifteen  or  twenty  minutes  after  you  pour  a  form. 

Q.  "^Hiere  would  you  place  your  aggregate  be- 
fore you  put  it  On  the  scale? 

A.     You  could  stock-pile  it  near  the  structures. 

Q.     Stock-pile  it  on  the  giound?  A.     Yes. 

Q.     By  each  structure? 

A,     That's  all  right,  or  each  group  of  structures. 

Q.  In  other  words,  you  would  bring  your  aggre- 
gate out  with  a  truck 

A,     Scatter  it  around. 

Q.  — — and  dump  a  stock-pile  on  tlie  ground; 
and  how  would  you  get  it  on  the  scale  on  the  truck? 

A.     Wheel  it  up. 
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Q.     Shovel  it  up  on  the  scales  on  the  truck? 

A.  On  the  wheel-barrow,  using  a  buggy  or  a 
wheel-barrow. 

Q.     You  have  your  scales  on  a  wheel-barrow? 

A.  No,  you  would  have  your  scales  on  the  ground, 
but  you  would  be  charging  your  mixer,  a  small 
mixer,  you  would  be  charging  that,  with  that  type 
of  operation,  you  would  be  charging  it  with  wheel- 
barrows or  small  two-wheel  buggies. 

Q.  You  would  shovel  it  off  the  stock  pile  onto 
a  wheel-barrow?  A.     That's  right. 

Q.     Wheel  it  onto  the  scales  ?  A.     Yes. 

Q.  And  shovel  it  out  of  the  barrow  into  the 
mixer? 

A.     Just  dump  it  into  the  mixer  hopper. 

Q.  You  think  that  would  take  less  time  and 
cost  less  money  than  to  operate  the  Mixomobile  ? 

A.     I  think  so. 

Q.  How  many  men  would  you  have  on  that 
operation  ? 

A.     Just  for  charging  the  mixer? 

Q.  No,  for  pouring  the  concrete  under  your  sug- 
gested method. 

A.  Well,  now,  in  order  to  arrive  at  an  answer 
to  that,  we  have  to  make  assumptions  as  to  how 
many  sizes  of  aggregate  you  would  have,  you  would 
have  sand,  one,  one  on  the  barrow,  one  on  the  scales, 
one  on  the  mixer,  and  of  course  your  placing  crew 
out  in  front  would  depend  on  whether  you  were 
discharging  from  the  mixer  into  the  forms  or 
whether  using  wheel-barrows  or  buggies. 
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Q.  That  would  take  more  men  than  the  Mixo- 
mobile,  wouldn't  it?  [2114] 

A.  That  would  depend  on  how  you  charged  your 
Mixomobile.  If  you  used  batching  trucks,  it  takes 
one  man  or  two,  at  least  one,  on  the  batcher,  and 
a  man  to  drive  your  truck  down,  and  one  man  on 
the  mixer,  and  those  men  would  not  be  using  their 
time  efficiently;  your  truck  driver  is  a  higher  rate 
of  pay  than  your  laborer  who  wheels  the  wheel- 
barrow. It  would  take  more  men,  but  the  quality 
of  men  would  probably  be  such  that  the  rate  of  pay 
would  be  less. 

Q.  It  would  take  more  men,  but  you  don't  think 
it  would  cost  quite  so  much  money? 

A.  Well,  probably  about  the  same,  as  far  as 
money  is  concerned,  of  the  labor. 

Q.     Then  where  would  a  saving  occur? 

A.  With  moving  your  larger  mixer,  you  can't 
move  large  equipment  as  rapidly  as  you  can  small 
equipment;  you  have  the  same  provision  for  pour- 
ability.  Just  like  comparing  a  passenger  car  with 
a  heavy  truck;  it's  harder  to  maneuver  and  get  it 
aroimd.  True,  when  you  get  out  on  a  paved  high- 
way maybe  both  v>^ill  have  the  same  top  speed,  but 
on  construction  of  this  type,  we're  ]io1  working  on 
highways. 

Q.  You  mean  to  say  that  a  truck  towing  this 
two-sack  mixer  would  move  faster  on  that  terrain 
than  this  Mixomobile,  which  is  self-propelled? 

A.  I  believe  it  could.  The  particular  system 
that  I've  [2115]  described  I've  seen  in  operation. 
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It  would  take  about  fifteen  minutes  after  comple- 
tion of  pouring  the  structure  to  load  all  the  equip- 
ment that  you  need  on  to  the  flat  bed  truck,  hook 
the  mixer  on  behind,  and  tow  it  down  to  the  next 
structure,  and  depending  on  how  fai*  away  the 
structure  is,  but  where  they're  fairly  close  together, 
only  500  feet  or  so,  and  get  set  up  for  the  next  one. 

Q.  Well,  it  would  take  even  less  time  for  the 
Mixomobile  to  move,  wouldn't  it? 

A.  Well,  they  move  pretty  fast  on  good  roads. 
I  don't  know  about  in  rough  going.  I've  never  seen 
a  Mixomobile  used  on  this  type  of  thing.  The  only 
thing  I've  seen  is  where  you  had  pretty  fair  roads 
to  travel  on ;  and  the  matter  of  moving  a  big  mixer, 
jockeying  it  into  position  to  the  forms,  that  takes 
time  too. 

Q.  It  weighs  less  than  your  transit  mixer, 
doesn't  it? 

A.     All  depends  on  the  size  of  transit  mixer. 

Q.     Well,  your  ordinary  size  transit  rnixer? 

A.  They  run  all  the  way  from  one  and  a  half  to 
six  yards. 

Q.  Well,  say  a  two  yard  transit  mixer,  if  you 
know? 

A.  I  don't  know  what  a  two  yard  transit  mixei- 
would  weigh,  offhand. 

Q.  Do  you  know  how  much  this  Mixomobile 
would  weigh,  offhand  ? 

A.  No,  I  don't  have  figures  on  it.  I  imagine  it 
would  be  fairly  close  to  the  weight  of  a  paver.  [211 6] 

Q.     Of  what? 
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A.  A  yard  paver;  probably  in  the  neigiiborliood 
of  twenty  thousand  pounds  or  more. 

Q.  You  think  this  Mixomobile  would  weigh  close 
to  twenty  thousand  pounds'? 

A.     I  would  imagine. 

Q.     Empty? 

A,  Well,  yes,  probably  would  weigh  close  to  that, 
empty. 

Q.  And  if  in  fact  it  weighed  say  two  tons  less 
than  that,  that  would  affect  your  estimates  con- 
siderably, would  it  not,  on  whether  it  had  the 
maneuverability  ? 

:  A,  Between  sixteen  and  twenty  thousand  pounds ; 
make  it  sixteen  thousand.  It  would  have  some 
effect  on  maneuverability;  I  wouldn't  imagine  a 
great  deal  as  compared  with  a  two  ton  flat  bed  that 
GJaly  weighs  four  thousand  pounds,  and  the  mixer 
behind  it  that  travels  on  its  own  wheels. 

Q. .  Well,  on  your  two-sack  mixer,  you're  going 
to  have  to  put  on  an  extra  truck,  is  that  right,  to 
pull  your  two-sack  mixer  around? 

A.  Well,  the  same  tiTick  that  carries  your  equip- 
.paei^t  from  one  hole  to  another,  you  have  to  have 
certain  equi}>raeiit  to  place  your  concrete,  you  have 
to  have  a  truck  for  that. 

Q.  Well,  the  Mixomobile  will  carry  your  vibrator 
and   your   other   equipment   right   along   with    it? 

A.  I  don't  know  how  much  room  there  would 
be  on  the  Mixomobile  for  that  equipment. 

Q.     E.ver  operate  a  Mixomobile  ? 

A.     No,  I  haven't. 
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Q.  Ever  had  any  experience  with  a  Mixomobile 
in  a  job  of  this  kind  ? 

A.     Not  on  a  job  of  this  kind. 

Q.  You're  not  really  stating  to  this  Court  that 
that  Mixomobile  wouldn't  go  out  there  and  do  a 
good  job,  are  you,  Mr.  Hance? 

A.  It  isn't  impossible  to  pour  the  concrete,  no. 
As  far  as  manufacturing,  it  will  manufacture  con- 
crete as  well  as  any  other  mixer.. 

Q.  And  it  will  go  out  and  do  this  job  as  well  as 
any  other  mixer,  won't  it? 

A.  From  the  standpoint  of  making  the  con- 
crete, yes. 

Q.  From  the  standpoint  of  doing  the  whole  job, 
going  from  one  structure  to  another,  and  pouring 
the  concrete,  and  maneuverability? 

A.  You  asked  me  originally,  that  is,  from  the 
standpoint  of  practicability.  The  question  of  pos- 
sibly doing  a  good  job  is  one  thing,  with  any  size 
mixer;  the  practicability  is  something  else.  The 
practicability  of  cost  of  that  equipment,  if  you  hav6 
a  heavy  piece  of  equipment,  that  has  a  rental  value 
of  four  or  five  hundred  dollars  a  [2118]  month,  tied 
uj)  on  the  job,  as  compared  with  a  piece  of  equip- 
ment that  has  a  rental  value  of  $150.00  a  month, 
and  you  tie  them  up  on  the  job  the  same  length  of 
time,  it  seems  to  me  that  is  impractical  on  the  basis 
it  is  not  particularly  economic. 

Q.  Then  you're  basing  your  opinion  on  the  fact 
the  Mixomobile  is  expensive? 

A.     That  would  be  a  large  factor. 
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Q.     Well,  is  that  the  factor  1 

A.     Yes,  chiefly. 

Q.  Now,  if  you  used  transit  mixers — or  do  yru 
say  that  transit  mixers  are  not  advisable? 

A,  I  think  you  could  use  a  transit  mixer,  f>  small 
transit  mixer,  satisfactorily. 

Q.  Do  you  think  it  would  be  any  cheaper  to  do 
the  operation  by  transit  mixers? 

A.  On  the  basis  of  the  montlily  rental,  probably 
not.  The  monthly  rental  on  transit  mixers  is  rela- 
tively high. 

Q.  And  it  would  take  at  least  four  of  them  to 
do  what  this  one  Mixomobile  would  do,  Avould  it  not? 

A.     Well,  I 

Q.    Or  do  you  know  ? 

A.  Well,  that  would  have  to  be  qualified  accord- 
ing to  the  distance  they  had  to  travel. 

Q.  Do  you  know  how  far  they  had  to  travel  out 
here?  [2119] 

A.  No ;  I  imagine  it  would  vary  according  to  the 
location  of  the  particular  structure  to  the  stock-pile. 

Q.  It  may  well  be,  then,  as  to  the  nature  of  the 
information  you  have  as  to  the  nature  of  the  aggre- 
gate and  your  distance  of  haul  and  considering  your 
lack  of  experience  with  a  Mixomobile,  that  this 
equipment  Mr.  Schaefer  had  on  the  job  was  as 
adaptable  and  as  practical  as  any  other  type  of 
equipment  would  have  been? 

A.  Well,  I  still  can't  quite  agree  with  that,  on 
the  basis  of  that  rental  value. 
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Q.     What  do  you  think  a  Mixomobile  costs? 

A.  I  haven't  been  able  to  find  any  quotations 
on  it;  it  isn't  listed  in  the  A.T.C.  rate  book  that 
I  happened  to  have,  but  the  estimate,  any  time  you 
get  up  into  a  mixer  of  that  size  you  would  prob- 
ably be  pa>dng,  new,  for  it,  $10,000.00;  even  pos- 
sibly more ;  eight  or  ten  thousand  dollars. 

Q.     Eight  to  ten  thousand  dollars  ?  A.     Yes. 

Q.  And  how  much  would  a  two  yard  transit 
mixer  cost  ?  A.     $4500.00,  complete. 

Q.     $4500.00? 

A.  That's  right,  about  that.  I  happened  to  price 
some  of  those  about  a  little  over  a  year  ago,  investi- 
gating a  gravel  plant  and  a  transit  mixer  plant  in 
Spokane  which  was  [2120]  for  sale.  The  man  had 
five  transit  mixers,  and  he  paid  about  $2200.00 
apiece  for  his  trucks,  and  about  $2500.00  apiece  for 
his  mixers. 

Q.  Were  you  there  when  he  bought  them,  or  is 
that  what  he  told  you  ? 

A.  No,  that  was  the  information  that  I  got  from 
his  books. 

Q.     What  do  they  cost  new? 

A.     That  was  supposed  to  be  the  new  price  on  it. 

Q.  Isn't  it  a  fact  that  they  cost  around  eight  or 
nine  thousand  dollars  apiece,  transit  mixers,  two 
yard  transit  mixers? 

A.  Well,  that  wasn't  the  information  that  I  got 
from  it. 

Q.  Well,  do  you  laiow  at  all,  Mr.  Tlau'^^-e,  outside 
of  what  you  saw  in  somebody's  books  over  in 
Spokane?  A.     No,  I  haven't  investigated  it. 
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Q.  So  it  is  a  fact,  is  it  not,  that  you  really  are 
not  posted  on  the  relative  cost  of  concrete  mixing- 
equipment,  Mixomobiles  or  transit  mixers  f 

A.     No,  not  on  those  two  particular  items. 

Q.  Now,  the  Mixomobile  can  start  right  to  work 
in  the  morning  with  the  aggregate  on  hand  and 
immediately  start  mixng  concrete,  can  it  not? 

A.     Yes,  as  far  as  I  know. 

Q.  Whereas  the  transit  mixer  has  to  load  up 
at  the  batching  plant  and  then  drive  clear  to  the 
particular  structure ?  [2121]  A.     That's  right. 

Q.  And  the  transit  mixer  has  to  remain  at  the 
structure  until  its  concrete  is  all  spilled  out? 

A.     That's  right. 

Q.  Whereas  with  the  Mixomobile,  the  aggregate 
can  be  hauled  in  by  truck,  dumped  into  the  Mixo- 
mobile, and  emptied  at  once,  and  then  the  truck 
can  go  back  and  get  some  more  aggregate? 

A.     That's  right. 

Q.     And  not  be  tied  up?  A.     That's  right. 

Q.  And  that's  the  reason,  is  it  not,  Mr.  Hance, 
that  one  Mixomobile  will  pour  as  much  concrete 
as  four  transit  mixers? 

A.  Well,  there's  no  question  about  the  Mixo- 
mobile being  able  to  pour  enough  concrete;  that  is, 
it  can  run  thirty  yards  an  hour  out  there,  but  can 
you  use  thirty  yards  an  hour  in  your  structures? 
That's  the  point  I  was  trying  to  make. 

Q.  Would  you  say  Mr.  Schaefer's  equi23ment  had 
plenty  of  capacity  for  the  job? 
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A.  I  would  say  Mr.  Schaefer 's  equipment  had 
plenty  of  capacity  for  the  job. 

Q.  And  this  little  Buggymobile  had  plenty  of 
maneuverability  to  get  into  the  structure  to  j)Our 
the  concrete?  [2122] 

A.  Well,  now,  that  Buggymobile,  I've  never 
seen  one  of  those  in  operation  at  all. 

Q.  Do  you  know  anything  about  the  Buggymo- 
bile at  all  ? 

A.  Mei'el3'  what  I've  seen  in  literature,  adver- 
tisements and  so  forth  of  the  manufacturer,  and 
the  picture  you  showed  me.  I've  never  seen  one 
of  those  in  operation. 

Q.  In  other  words,  that's  new,  modern,  right 
up  to  date  equipment,  isn  't  it  ? 

A.  Yes,  I  think  it's  relatively  new.  It  hasn't 
been  in  advertisement  for  very  many  years. 

Q.  Now,  you  said  you  measured  some  of  the 
walls  on  the  structures  and  found  one,  I  tliink  you 
said,  was  a  half  an  inch  thicker  than  what  the 
plans  call  for?  A.     That's  right. 

Q.     Do  you  remember  which  structure  that  wrs? 

A.  No,  not  particularly  that  one ;  there  was  only 
one  instance  of  it  of  a  half  inch.  I  don't  recall 
exactly  which  particular  sti  ucture  it  Wdn  amoiig 
those  structures  that  I  enumerated. 

Q.     You  measured  that  just  at  the  top,  did  you? 

A.     That's  right,  at  the  top. 

Q.  You  didn't  measure  it  from  the  invert  on 
up  and  take  an  average  ? 

A.  Well,  it  is  hard  to  measure  through  a  wall 
at  the  bottom,  no.     There  were  specifically,  as  I'd 
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go  along  the  wall,  [2123]  there  would  be  a  five 
inch  wall,  one  end  would  be  four  and  three  quarters, 
the  other  end  as  much  as  five  and  three  eighths. 
Some  of  them  were  pretty  uniform  all  the  way 
through;  some  of  them  were  only  off  within  an 
eighth  of  an  inch,  and  most  structures  I  found  walls 
from  a  quarter  of  an  inch  narrow  to  three  eighths 
too  wide,  not  necessarily  the  same  wall. 

Q.     And  that's  measured  entirely  on  the  top^^ 

A.     That's  right. 

Q.    of  the  structure?  A.     That's  right. 

Q.  Now,  in  arriving  at  these  depths  of  the  struc- 
tures you  used  the  structure  lay-out  plan"? 

A.     Yes,  sir. 

Q.  Now,  in  order  to  figure  the  depth  of  a  head 
wall,  that's  a  very  simple  process,  is  it  not,  Mr. 
Hance  ?  A.     Yes,  sir. 

Q.  You  simply  take  the  elevation  which  is  shown 
on  the  top  of  the  wall A.     That's  right. 

Q.     the  elevation  shown  on  the  top  of  the 

invert,  and  subtract  the  invert  from  the  elevation 
of  the  top  of  the  wall?  A.     That's  correct. 

Q.  And  just  that  one  mathematical  operation 
gives  you  the  [2124]  height  of  that  wall,  doesn't  it? 

A.     That's  right. 

Q.  Your  figures  here  do  not  include  the  thick- 
ness of  the  concrete  slab?  A.     No,  sir. 

Q.  So  that  your  figures  would  all  be  increased 
by  the  amount  of  the  concrete  slab,  as  far  as  the 
depth  of  the  excavation  is  concerned? 

A.     That's  right. 
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Q.  Now,  you  indicated  that  these  structures  were 
from  one  to  one  and  a  half  feet,  did  you  say,  above 
the  surface  of  the  ground? 

A.     There  were  some  in  that  classification,  yes. 

Q.  And  there  were  others  that  were  right  flush 
with  the  ground,  is  that  right? 

A.  No,  the  classification  I  gave  you  is  the  inside 
height  of  the  wall.  The  structure  may  have  been 
sitting  on  top  of  the  ground,  the  natural  ground, 
but  that  is  the  height  of  the  wall  of  the  structure. 

Q.  Maybe  I  misunderstood  you.  I  thought  you 
were  indicating  that  the  top  of  the  structures,  the 
head  walls,  would  average  one  to  one  and  a  half 
feet  above  the  surface  of  the  ground. 

A.  No,  that  was  the  height  of  the  head  wall 
above  the  invert  grade  of  the  concrete.  Now,  I 
can't  testify  as  to  the  [2125]  level  of  the  natural 
ground  around  there,  because  the  engineers  of  the 
Bureau  of  Reclamation  are  probably  the  onh^  ones 
that  have  that  information.  Frequently  you  find 
these  structures  sticking  above  the  ground,  but  it 
varies  quite  a  bit  on  the  particular  structure. 

Q.  I  must  have  misunderstood  you.  You  didn't 
intend  to,  and  don't  now  testify  as  to  any  heights 
that  the  head  wall  of  the  structure  extends  a])ove 
the  surface  of  the  ground  ?  A.     No,  sir. 

Q.  Now,  did  you  say  that  you  figured  out  how 
much  it  would  cost  to  excavate  all  of  these  structure 
excavations  by  hand? 

A.     Yes,  I  made  an  estimate  of  that  cost. 

Q.     And  that  was  $11,250.00? 

A.     That's  right. 
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Q.     Now,  how  did  you  say  you  arrived  at  that? 

A.  Based  on  taking  an  hour  and  a  half  for  one 
man  to  move  one  yard  of  dirt,  the  labor  cost  at  one 
dollar  per  hour,  and  the  final  estimate  quantity  of 
approximately  7500  yards  for  common  excavation. 

Q.  Did  you  take  into  consideration  any  time 
that  would  be  consumed  in  fine  grading  ? 

A.  Allowing  an  hour  and  a  half  should  allow 
time  for  fine  grading. 

Q.     Did  you  ever  do  any  of  that  type  of  work? 

A.     Fine  grading? 

Q.  No,  this  type  of  hand  excavation,  and  fine 
grading,  yes. 

A.     Yes,  sir;  that  is,  I've  super^dsed  it. 

Q.     Well,  that's  what  I  meant,  Mr.  Hance. 

A.     Yes. 

Q.    How  long  ago? 

A.  Oh,  that  was — I  did  some  in  1937,  and  the 
last  of  it  was  early  in  1941. 

Q.     Was  that  on  this  tj^e  of  structures? 

A.     Not  entirely.    Part  of  it  was,  yes. 

Q.    Did  that  include  head  walls  and  curtain  walls  ? 

A.     That's  right;  little  cut-off  trenches. 

Q.     Fillets?  A.     Oh,  yes. 

The  Court:  I'm  not  sure  that  I  understand  this 
witness'  testimony  clearly  with  respect  to  the  cost 
figures  that  he  gave  here.  Was  that  for  the  hand 
excavation,  or  for  all  of  the  excavation? 

Witness:  No,  that's  hand  excavation  of  the  en- 
tire item,  whatever  it  is  in  the  specifications,  of 
excavations  for  structures.     The  basis  for  that  was 
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one  contractor's  operation  wherein  he  elected  to 
leave  all  the  structure  excavation  in  his  ditches,  and 
do  it  all  by  hand,  rather  than  do  it  by  machine.  It 
looked  at  the  time  to  me  rather  peculiar,  but  under 
the  particular  circumstances  [2127]  on  the  job  it 
was  well  justified. 

The  Court:  I  still  am  not  sure.  Your  figure, 
then,  means  what  it  would  cost  to  do  all  of  the 
excavation  by  hand  on  1062? 

A.     All  of  that  common  structure  excavation. 

Mr.  Hawkins :  Does  that  include  the  fine  grading 
too,  that  figure?  A.     That's  right. 

Q.  (By  Mr.  Olson) :  Well,  now,  are  you  taking 
into  consideration  the  laying  out  of  the  sub-grades 
and  putting  different  sub-grades  in  each  excavation  ? 

A.  No ;  well,  there  would  be  different  sub-grades, 
but  the  actual  laying  out  of  the  lines  to  work  to, 
and  so  forth,  that  wouldn't  be  done  by  the  laborer. 

Q.     Somebody  else  would  have  to  be  there? 

A.  That's  right.  You  don't  expect  laborers  to 
laiow  how  to  do  that.  You  expect  to  have  super- 
visors there  to  stake  out  the  work  for  them  and 
tell  them  what  is  wanted,  and  the  laborer  could 
go  ahead  and  dig. 

Q.  Well,  they  couldn't  do  that,  could  they,  while 
the  men  were  in  the  hole  digging  ? 

A.  Well,  you  can't  over-grade  a  hole;  I  don't 
quite  see  what  you're  shooting  at. 

Q.  Well,  can  your  lay-out  man  check  his  hubs 
and  figure  the  elevations  right  while  the  men  are 
in  the  hole  digging  out  [2128]  one  cubic  yard  every 
hour  and  a  half? 
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A.  No,  they  would  lay  a  structure  out  ahead 
of  the  time  the  laborers  came  in  to  do  their  exca- 
vation, so  when  the  laborers  came  in  they  would 
have  all  the  information  they  needed  to  work  with. 
You  wouldn't  want  your  laborers  standing  around 
wdiile  your  supervisor  was  laying  out  the  hole. 

Q.  And  the  cost  of  that  work  would  be  added  to 
your  $11,250?  A.     That's  right. 

Q.  Now,  are  you  figuring  work  in  the  winter- 
time, when  the  ground  is  frozen  ?  A.     No. 

Q.  What  type  of  weather  conditions  are  you 
figuring  ? 

A.  Well,  I  figured  at  least  the  groimd  was 
thawed,  and  this  type  of  material  here  would  be 
relatively  easy  to  move;  at  least  the  silt  would  be. 

Q.     You're  figuring  soft  digging? 

A.     That's  right. 

Q.     And  what  lateral  clearance  are  you  figuring? 

A.     I'm  not  figuring  any. 

Q.     You  just  took  final  pay  cubic  yards  ? 

A.     That's  right. 

Q.  Well,  are  you  figuring  that  the  laborers  could 
dig  just  as  fast  if  they  were  digging  a  vertical  bank 
or  a  sloped  bank?  [2129] 

A.  Well,  it  depends;  if  the  slope  has  to  be 
trimmed  and  be  exact  as  to  lines  and  grades,  it 
would  take  longer  than  if  they  didn't  have  to  adhere 
to  any  particular  slope. 

Q.     How  were  you  figiu'ing  it? 

A.  I  didn't  figure  they  were  trimming  those 
banks  to  any  particular  slope,  just  whatever  the 
material  came  down. 
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Q.  Did  you  figure  any  time  spent  to  get  the  ver- 
tical neat  lines,  neat  cuts  against  which  the  concrete 
would  be  poured  without  intervening  form,  did  you 
figure  any  extra  time  allowance  for  getting  that  to 
the  neat  line? 

A.  Well,  no,  that's  part  of  your  fine  grading, 
where  you  have  to  place  concrete  against  that  too. 
I  anticipated  that  would  be  enough  for  fine  grad- 
ing too. 

Q.  How  many  of  the  plans  did  you  go  over  in 
making  up  that  estimate? 

A.  Well,  I  didn't  base  it  on  any  specific  number 
of  plans.  I  familiarized  myself  with  the  plans  going 
through  them  and  taking  off  these  head  wall  differ- 
ences, and  making  calculations  on  those  eight  or 
ten;  I  considered  myself  sufficiently  familiar  with 
them  from  that,  then  it  was  merely  to  arrive  at  a 
reasonable  estimate  of  what  it  would  cost  to  take 
that  out,  based  upon  the  final  payment. 

Q.  Well,  now,  Mr.  Hance,  isn't  it  a  fact  that 
the  greater  portion  of  the  work,  the  time  would  be 
consumed  in  forming  the  bottom  of  the  excavation 
and  the  vertical  cuts  to  [2130]  grade  and  alignment ; 
isn't  that  where  the  greater  portion  of  the  excavat- 
ing time  would  be  used  up? 

A.  Well,  it  depends  upon  how  many  yards  you 
have  to  move  with  respect  to  it.  Probably — I  esti- 
mated probably  half  and  half,  or  maybe  a  little  bit 
more  on  excavating  than  fine  grading. 

Q.  Have  you  examined  the  model  excavations 
here? 
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A.  I  glanced  at  them  one  day.  I  haven't  ex- 
amined them  in  detail,  no. 

Q.  Showing  you  page  65  of  plaintiff's  Exhibit  12, 
and  calling  your  attention  to  structures  427  and 
428,  how  much  time  would  it  take  in  hours,  man- 
hours,  to  fine  grade  or  to  shape  the  base  or  founda- 
tion of  the  excavation  for  that  structure,  including 
the  curtain  walls  and  fillets  and  the  vertical  banks 
against  which  concrete  would  be  poured  without 
an  intervening  form,  Mr.  Hance  ? 

A.  Well,  how  close  are  you  to — that  is,  how 
much  fine  grading,  what  depth  of  fine  grading  do 
you  want  to  take  there? 

Q.  Well,  I'll  ask  you  this:  How  long  would 
it  take  to  hand  excavate  that  whole  structure  f 

A.  Well,  I  wouldn't  know  without  making  some 
computations  as  to  yardage  involved. 

Q.     Pardon? 

A.  I  couldn't  tell  you  without  making  some 
computations  as  [2131]  to  the  yardage  involved. 

Q.  Well,  supposuig  you  hand  excavated  to  3/10 
off,  then  how  long  would  it  take  to  fine  grade  it? 

A.  Well,  again  that  would  involve  some  compu- 
tation, that  is,  just  fine  grading  the  last  three  tenths, 
a  man  could  possibly  move  a  jard  and  a  half  of 
dirt  in  an  hour — I  mean  a  yard  of  dirt  in  an  hour 
and  a  half,  and  I  'd  want  to  make  some  computations 
on  it  before  I  figured. 

Q.  When  he  first  started  digging  how  much  dirt 
could  he  move  in  an  hour  and  a  half,  without  any 
fuie  grading  at  all? 
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A.  Without  any  fine  grading  a  man  ought  to  do 
at  least  a  yard  an  hour. 

Q.     A  yard  an  hour  without  any  fine  grading? 

A.  Yes,  excavation,  just  soft  excavation,  spading 
at  a  yard  an  hour  or  mayhe  even  more  than  that. 

Q.  Well,  now,  when  he  gets  down  so  he's  finished 
just  plain  throwing  dirt,  and  gets  cutting  banks 
to  a  line,  he's  got  to  stop  and  find,  out  where  that 
line  is,  doesn't  he"?  A.     That's  right. 

Q.     And  that's  going  to  take  some  time? 

A.  Well,  if  it  is  i^roperly  laid  out  it  would  take 
some;  not  much. 

Q.  How  can  a  person  possibly  lay  that  out  on 
the  surface  of  the  ground  so  that  he  knows  where 
to  put  a  vertical  cut  bank  that  is  four  or  five  feet 
dowTi  deep  in  the  hole?  [2132] 

A.  The  common  way  is  to  set  reference  stakes 
with  nails  hi  them  so  a  man  can  stretch  a  string 
between  the  two,  and  that  gives  him  any  line  he's 
interested  in  on  the  structures.  If  that  string  is 
in  the  way  he  can  take  it  out  of  the  way  imtil  he's 
ready  to  use  it  again.  That  provides  his  line,  and 
the  stakes  can  be  set  sufficiently  far  away  so  he 
doesn't  disturb  them. 

Q.  So  when  he  was  ready  to  cut  that  neat  bank 
he  would  have  to  go  back  to  some  stake  off  to  the 
side  of  the  hole  some  place  in  order  to  figure  out 
where  to  put  that  bank,  wouldn't  he? 

A.     That's  right. 

Q.     And  that  would  take  some  time,  wouldn't  it? 

A.     Yes,  a  few  minutes. 
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Q.  Well,  it  would  take  quite  a  little  time  for 
somebody  that's  just  a  dirt  digger,  shovel  man? 

A.  Well,  I  don't  think  so;  a  matter  of  two  or 
three  minutes  to  stretch  a  string. 

Q.  Well,  after  he's  strung  it  along  on  the  top 
of  the  hole  how  would  that  get  him  down  four  or 
five  feet  in  the  ground  *? 

A.     He  can  go  down  with  a  plumb  bob  or  level. 

Q.  Then  he'd  have  to  hold  down  a  plumb  bob 
or  level?  A.     That's  right. 

Q.     And  is  that  the  way  you  figured  it  on  this? 

A.  That's  right.  That's  the  way  I've  seen  it 
done.  That's  the  way  I've  done,  on  crews  where 
I  had  that  to  do. 

Mr.  Olson:     That's  all. 

Redirect  Examination 
By  Mr.  Holman : 

Q.  Mr.  Hance,  what  would  be  the  reasonable 
cost  of  the  yard  mixer  type  that  you  spoke  of,  not 
the  transit?  A.     Of  the  yard  mixer? 

Q.     Yes. 

A.     Just  the  mixer  itself  ? 

Q.     Yes,  that  would  be  the  two-sack. 

A.     Oh,  you  mean  a  two-sack  mixer? 

Q.     The  two-sack  mixer  that  you  spoke  of,  yes. 

A.  Those  vary  in  price.  We  bought  one  at  about 
$1600.00,  is  the  only  one  that  I  was  familiar  with 
the  exact  price.  I  think  that  there  are  different 
makes  that  are  somewhat  cheaper  than  that,  but  I 
can't  recall  the  exact  iDrice.  It  seemed  to  me  they're 
in  the  neighborhood  of  a  thousand  doUars. 
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Q.  Would  you  say  a  thousand  to  sixteen  hundred 
would  be  a  fair  price? 

A.  They  do  manufacture  them,  I  think,  that 
cost  up  to  two  thousand  dollars. 

Mr.  Holman:     That's  all. 

(Whereupon,  there  being  no   further  ques- 
tions, the  witness  was  excused.)   [2134] 

SAM  MACRI 
one  of  the  defendants,  recalled  as  a  witness  on  be- 
half of  the  defendants  Macri,  testified  as  follows: 

Direct  Examination 
By  Mr.  Holman: 

Q.  Mr.  Macri,  directing  your  attention  to  the 
operations  on  specification  1068 

Mr.  Olson:     Now,  is  this  redirect  for  Mr.  Macri? 

Mr.  Holman:     No,  this  is  in  chief,  on  1068. 

Mr.  Olson :  I  thought  we  were  through  with  Mr. 
Macri. 

Mr.  Holman:     No,  sir. 

The  Court:     Go  ahead. 

Q.  (By  Mr.  Holman)  :  Calling  your  attention 
to  the  two  letters  of  November  30  and  January  3, 
1944  and  1945,  passing  between  you  and  the  Con- 
crete Construction  Company,  plaintiff's  Exhibits 
30  and  31,  the  letter  of  November  30  directing  that 
the  work  of  the  Concrete  Construction  Company 
begin,  and  the  letter  of  January  3  notifying  the 
Concrete  Construction  Company  that  you  were  tak- 
ing over  under  the  sub-contract,  what,  if  anything, 
did  you  do  with  reference  to  preparing  the  job  1068 
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for  performance  by  the  Concrete  Construction 
Company?  Between  this  date  of  November  30, 
1944,  and  December  31,  1944,  what  did  you  do  ? 

A.  First  I  ordered  himber  and  had  some  himber 
delivered.  [2135] 

Q.  How  much  lumber,  Mr.  Macri,  approxi- 
mately ? 

A.     Oh,  approximately,  around  30,000  feet. 

Q.     How  much? 

A.     Around  30,000  feet ;  a  little  more,  maybe. 

Q.     30,000,  you  say?  A.     Yes. 

Q.  All  right,  sir,  and  was  that  delivered  on  the 
job  ?  A.     Yes. 

Q.     And  available  for  making  forms? 

A.    Yes. 

Q.  What,  if  anything,  did  you  do  with  respect 
to  excavation  for  structures? 

A.  Well,  I  moved  the  shovel  over  there  and 
started  digging. 

Q.     About  when  did  you  move  the  shovel  over? 

A.  Well,  the  shovel  went  over  on  the  job  the  first 
part  of  December.  I  think  she  started  digging  by 
the  11th  of  December. 

Q.     What  type  of  shovel  was  that? 

A.     I  had  a  303  Koehring. 

Q.     Was  that  a  hoe,  or  what  type  ?  A.     Hoe. 

Q.  And  what  digging  was  the  Koehring  Eoe 
doing? 

A.     Well,  dig  the  structure  and  pipe  line. 

Q.  Well,  was  there  any  excavation  for  structures 
with  that  during  the  month  of  December?  [2135] 
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A.  Oh,  yes,  the  shovel  dig  quite  a  bit  during 
the  month  of  December. 

Q.  And  were  there  any  structure  excavations 
ready,  including  fine  grading,  before  there  were  any 
forms  built? 

Mr.  Olson:  Now,  if  your  Honor  please,  his  own 
foreman  testified  there  was  no  fine  grading  done 
until  February  5,  the  man  that  he  hired  to  do  it. 

The  Court:  Well,  he  isn't  bomid  by  any  par- 
ticular witness. 

Mr.    Holman:     No. 

A.  There  was  quite  a  bit  dug  by  shovel,  but  as 
far  as  fine  grade  is  concerned,  it  was  not  done  until 
February. 

Q.  Now  what,  if  anything,  was  done  by  the  Con- 
crete Construction  Company  toward  placing  forms 
or  otherwise  proceeding  to  place  concrete  on  1068 
between  the  date  of  November  30,  1944,  and  De- 
cember 31,  1944?  A.     None. 

Q.     How  do  you  know  that? 

A.     Well,  I  was  over  there,  myself. 

Q.  Did  they  go  on  to  the  job,  did  Concrete  Con- 
struction Company  go  on  to  the  job  at  all,  Mr. 
Macri  ?  A.     Not  to  do  any  work. 

Mr.  Holman:     You  may  inquire. 

Cross-Examination 
By  Mr.  Olson : 

Q.  When  did  you  get  your  notice  to  proceed  on 
1068?  [2137] 

A.  Well,  the  notice  to  proceed,  customarily  tlie 
government  give  it  about  thirty  days  after  you 
sign  it. 


1936  Continental  Casualty  Co.  vs. 

(Testimony  of  Sam  Macri.) 

Q.  No,  that's  not  what  I  asked  you.  When  did 
you  get  your  letter  or  notice  from  the  Bureau  of 
Reclamation  to  proceed  with  1068? 

A.     Well,  they  give  us  30  days  time. 

Q.  Do  you  have  the  letter,  Mr.  Macri,  "I  Do  you 
have  it  here  in  your  files,  or  does  your  counsel  have  it  ? 

A.     I  don't  know  whether  Mr.  Holman  has  it. 

Mr.  Holman :  No,  but  I  can  give  you  the  proceed 
date. 

Mr.  Olson:  I'll  get  it.  May  I  have  the  original 
file? 

Mr.  Hohnan :     I'd  say  it  was  a  June  or  July  date. 

Q.  (By  Mr.  Olson)  :  Where  is  the  notice  that 
you  got  to  proceed,  from  the  government,  where  is 
that  notice  on  1068? 

A.     I  think  we  got  him  in  the  file. 

Q.     In  your  file  where  ? 

A.  I  can't  say  if  it  is  here  or  in  Seattle.  That 
I  can  produce,  I  guess. 

Q.     You  left  that  in  Seattle? 

A.     I  can't  say  now  if  I  have  it  here  or  in  Seattle. 

Q;.  Did  you  see  the  complaint  that  was  started 
on  your  behalf  and  in  your  name  down  in  Oregon  ? 

A.     The  what?  [2138] 

Q.  The  complaint,  the  lawsuit,  tiie  papers  that 
were  started  for  you  in  Oregon  on  1068? 

A.     Well,  it  was  prepared  by  the  attorney. 

Q.     Did  you  see  it? 

A.  I  think  I  signed  some  paper,  ]nit  I  never 
read  anything. 

Q.  Well,  I'm  reading  from  paragraph  7  of  the 
complaint  which  was  a  part  of  your  pleadings  in 
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this  case,  entitled  in  the  Circuit  Court  of  the  State 
of  Oregon  for  the  County  of  Multnomah,  Sam 
Macri,  Joe  Macri  and  Don  Macri,  a  copartnership 
doing  business  under  the  assumed  name  and  style 
of  Macri  and  Company  vs.  M.  C.  Schaefer,  a  sole 
trader,  doing  business  under  the  assumed  name  vend 
style  of  Concrete  Construction  Company,  reading 
from  paragraph  7:  "That  on  the  first  day  of  July, 
1944,  the  plaintiffs  received  of&cial  notice  to  pro- 
ceed with  its  said  contract,  and  did  in  fact  proceed 
with  and  commence  performance  of  said  contract 
shortly  before  receipt  of  said  official  notice,  on  or 
about  the  28th  day  of  June,  1944."  Now  is  that 
date  correct  that  you  received  the  notice  to  proceed 
on  1068  from  the  Bureau  of  Reclamation,  on  July 
1,  19441 

A.     If  the  Bureau  send  it,  must  be  correct. 

•   '/  ■ 

Q.  Well,  Mr.  Macri,  you're  the  one  that  received 
it.    Now,  is  that  right  or  is  it  not  right? 

A.     I  think  it's  right.  [2139] 

Q.    That's  about  the  time  you  got  it,  about  July  1  ? 

A.  Every  time  we  sign  a  contract  they  give  ils 
notice  to  proceed,  right  after  we  sign  the  contract. 

Q.  And  you  didn't  start  any  work  on  1068  untO 
December,  you  said  you  moved  the  shovel  do^n 
there? 

A.  Just  the  structures;  we  started  to  do  some 
work  long  before  that. 

Q.  Wliat  kind  of  work  did  you  start  doing  down 
there?  A.     The  open  canal. 

Q.     The  open  canal?  A.     Yes. 
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Q.  But  as  far  as  Mr.  Schaefer's  work  was  con- 
cerned, you  started  in  on  December  11,  you  said. 

A.     Yes,  sir. 

Mr.  Olson:     That's  all. 

Redirect  Examination 
By  Mr.  Holman: 

Q.  Well,  on  December  11,  at  the  lime  that  you 
started  in  excavating  for  structures,  wliat  was  Mr. 
Schaefer's  crew  and  equipment  doing? 

A.  Well,  they  was  working  1068  then — I  mean 
1062. 

Q.  They  were  then  working  on  1062 ;  had  they 
yet  completed  1062  ? 

A.     No,  they  wasn't  completed  then. 

Recross-Examination 
By  Mr.  Olson: 

Q.  You  weren't  through  with  1062  yet  either, 
were  you,  Mr.  Macri?  [2140] 

Mr,  Holman:     That's  objected  to  as  immaterial. 

The  Court :     Overruled. 

A,  Well,  I  have  to  wait  mitil  they  pour  concrete, 
so  we  can  back  fill  and  finish  up. 

Q.  You  weren't  through  excavating  on  1062 
either,  was  you? 

A,     I  think  there  was  some  there. 

Mr,  Olson:     That's  all. 

Mr.  Holman:     That's  all. 

(Whereupon,   there   being  no   further  ques- 
tions, the  witness  was  excused.) 
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ELIZABETH  CALLAHAN 

a  witness  called  on  behalf  of  the  defendants  Macri, 
resumed  the  stand  and  testified  further  as  follows: 

(Whereupon,  copies  of  checks  and  vouchers 
Macri  to  Schaefer  were  marked  defendant, 
Macri 's  Exhibit  No.  99  for  identification. 

("Whereupon,  copies  of  checks  and  vouchers 
Macri  payments  on  specification  1062  on  behalf  ^ 
of   Schaefer  were  marked   defendant  Macri 's 
Exhibit  No.  100  for  identification.) 

Direct  Examination 
By  Mr.  Holman: 

Q.  Now,  handing  you — well,  for  the  purpose  of 
the  record,  your  Honor,  I'm  not  sure  that  it's  clear, 
Miss  Callahan,  I  believe  you  testified  before,  your 
employment;  what  is  your  employment ?  [2141] 

A.     General  office  work. 

Q.     For  whom?  A.     Mr.  Macri. 

Q.  And  did  you  at  my  direction  secure  from  the 
records  of  Macri  and  Company  the  various  carbon 
copies  of  the  voucher  checks  which  were  transmitted 
to  the  Concrete  Construction  Company? 

A.     Yes,  sir. 

Q.  Handing  you  what  is  marked  Macri 's  99  for 
identification,  will  you  tell  me  whether  or  not  that 
is  a  complete  set  of  the  voucher  checks  or  not,  for 
the  payments? 

A.  Well,  there  are  two  checks  th?ct  didn't  have 
vouchers. 

Q.     This  is  the  rest  of  them  ?  A.     Yes. 
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Q.  Now,  directing  your  attention  to  each  one  of 
these  by  number,  for  brevity,  number  1012  of  Sep- 
tember 29,  1944,  number  488  of  Novem])er  7,  1944, 
number  521  of  November  22,  1944,  number  523  of 
December  27,  1944,  number  804  of  Februaiy  8,  1945, 
and  number  946  of  February  26,  1945,  were  the 
originals  of  those  checks  paid  and  cancelled  and 
returned  to  you  I  A.     They  were. 

Q.     Do  you  have  those?  A.     I  do. 

Mr.  Holman :  I  offer  99  in  evidence,  your  Honor, 
for  the  [2142]  purpose  of  establishing  the  trans- 
actions as  between  Macri  and  Company  and  the 
use  plaintiff,  with  respect  to  the  estimated  quantities 
of  the  work  throughout  the  periods  I  have  indicated 
from  these  respective  carbons  of  the  checks  in 
question. 

Mr.  Olson:  Your  Honor,  this  is  a  duplicate  ex- 
hibit. Counsel  has  already  put  m  the  originals  of 
the  vouchers,  as  I  understand  it. 

Mr.  Hohnan:  Well,  the  only  difference  is  this 
is  the  check  also,  your  Honor;  it  is  the  carbon  with 
the  check. 

The  Court :  Is  this  a  duplicate  of  another  exhibit 
here? 

Mr.  Holman:  Well,  I  haven't  checked  against 
these  yellow  ones,  your  Honor.  I  don't  know 
whether  they  are  the  same  or  not. 

The  Court:  Well,  it  will  be  admitted  as  addi- 
tional data  here  on  the  vouchers  that  are  not  on 
the  checks. 
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Mr.  Olson:  The  vouchers  are  the  ones  that  are 
in;  that's  what  they  did  put  in  before,  was  the  data 
on  the  vouchers. 

The  Court:  Let's  see,  I  haven't  cheeked  through 
these,  but  does  this  latter  identification  99  include 
all  these  vouchers  in  76,  with  the  checks  attached 
to  them? 

Mr.  Holman:  I  haven't  checked  against  76,  your 
Honor,  [2143]  because  counsel  says  that's  all  he 
had,  and  I  just  haven't  checked  it. 

The  Court :  My  thought  is  there  is  enough  docu- 
mentary proof  here,  the  record  is  voluminous  enough 
as  it  is.  If  they're  the  same,  why  not  withdraw  76 
and  put  this  in  in  place  of  it,  if  there  is  no  objec- 
tion on  the  ground  it  is  a  copy. 

Mr.  Olson:     That  would  be  all  right. 

Mr.  Holman :  I  would  like  to  check  againsti  the 
other. 

The  Court :     Well,  the  latter  will  be  admitted; 

(Whereupon,  defendant  Macri's  Exhibit  No. 
99  for  identification  was  admitted  in  evidence.) 

Direct  Examination 
(Continued) 
By  Mr.  Holman: 

Q.  Now,  handing  you  what  has  been  marked 
Macri's  identification  100,  calling  your  attention  to 
the  dates  there,  number  2151;  September  10,  1945; 
number  1723,  July  28,  3945;  number  1740  of  July 
28,    1945;   number   2148    of    September   10,    1945; 
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number  2149  of  September  10,  1945;  and  number 
2150  of  September  10,  1945,  will  you  tell  me  whether 
or  not  the  checks  as  shown  by  those  vouchers  were 
currently  cashed  and  paid  ?  A.     Yes,  they  were. 

Q.  And  what  is  the  explanation  with  reference 
to  all  of  those  checks,  being  in  the  months  of  July 
and  September,  1945,  [2144]  Miss  Callahan?  A¥liat 
are. they  for? 

A.  Well,  they're  payment  ol  garnisliments  and 
levies  by  their  creditors  made  against  us,  and  the 
amounts  we  paid  out  at  their  direction. 

:  ^. .  I  offer  in  evidence,  your  Honor,  and  for  the 
same  purpose,  Macri's  100;  and  by  the  way.  Miss 
Callathan,  I  notice  that  number  2151  for  $1639.96 
is  shown  payable  to  our  firm  as  attorneys  for  L.  Col- 
lucio;  do  you  know  whether  that  was  a  re-payment 
or;a  payment  through  us  to  the  surety  in  that  case  ? 

A.     We  were  directed,  I  believe  it  was 

Mr.:  Olson:  Just  a  minute ;  I  object  to  any  direc- 
tion somebody  gave  you.  I  think  this  evidence  is 
all  immaterial.  We've  stipulated  as  to  the  amomit 
paid.  If  you're  going  to  offer  these  then  we've  got 
to  check  every  one  of  them.  There's  no  question 
as  to  the  amount  jjaid. 

The  Court:  As  I  understand,  counsel's  purpose 
of  this  is  to  show  progress  of  the  work  by  j^ayments 
made  at  various  times  on  these  estimates. 

Mr.  Holman:     That's  right. 

Mr.  Olson :  Well,  these  payments  were  made  long 
after  the  job  was  completed  and  we  had  gone  back 
to  Portland. 
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Mr.  Holman:  That's  true,  but  they're  [2145] 
still  payments  and  showing  what  they  are  a^nd  in 
comiection  with  this  job. 

Mr.  Olson:  We'd  like  to  check  your  vouchers, 
then. 

Mr.  Holman:  Well,  that's  all  right.  There's  one 
to  me  for  $1600.00  and  one  for  some  $10.00,  but 
I'll  show  you  I  didn't  get  the  money. 

Mr.  Olson:     You  mean  the  cheek  wasn't  cashed"? 

Mr.  Holman:  May  I  expedite  with  the  witness, 
your  Honor?  I  want  her  to  get  some  other  papers 
here. 

The  Court :     Yes. 

Mr.  Holman:  Would  you  now.  Miss  Callahan, 
from  the  files  you  have  locate  the  lumber  bill^'  per- 
taining to  lumber  on  1062? 

The  Court:  She  can  be  finding  those  while  Mr. 
Olson  is  checking  over  these  vouchers. 

Q.  (By  Mr.  Holman)  :  Miss  Callahan,  have  you 
at  my  direction  made  a  compilation  of  the  lurtber 
with  respect  to  the  bills,  as  shown  for  delivery?  ' 

A.     I  have. 

Q.  Would  you  step  here  and  indicate '  which  it 
is,  please  ? 

A.  One  is  made  up  more  in  detail.  One  is  by 
yard  and  one  is  by  month. 

Q.     Very  well.  [2146] 

(Whereupon,  list  of  liunber  furnished  to 
1062  by  months  was  marked  defendant  Macri's 
Exhibit  No.  101  for  identification. 
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(Whereupon,  list  of  lumber  furnished  to 
1062,  showing  source,  was  marked  defendant 
Maori's  Exhibit  No.  102  for  identification.) 

Q.  (By  Mr.  Holman)  :  Handing  you  what  has 
been  marked  Maori's  identification  101,  what  is  that 
computation,  Miss  Callahan? 

A.  That  is  the  lumber  delivered  to  specification 
1062,  by  the  month. 

Q;     And  what  is  Maori's  identification  102? 

A.  It's  a  little  more  in  detail  on  the  lumber  de- 
livered to  1062,  as  to  size,  by  yard. 

Q.  Now,  with  reference  to  Maori's  identification 
101,  can  you  indicate  from  that  compilation  and 
the  bills  you  have  the  quantity  of  lumber  that  was 
delivered  to  1062  in  the  month  of  March,  1944? 

Mr.  Olson:  That's  objected  to,  your  Honor,  as 
not  being  the  best  evidence. 

The  Court:  Is  she  testifying  from  the  books,  or 
from  her  own  compilation? 

Witness:     From  the  bills. 

Mr.  Holman:  From  the  bills,  your  Honor.  In 
other  words,  if  counsel  wants  me  to  take  each  bill, 
I'm  ready  to  do  it,  but  that  woidd  be  interminable. 
If  your  Honor  [2147]  desires  tliat,  I  can  go  right 
through  the  bills,  a  stack  of  bills.  This  is  a  com- 
pilation from  those  bills. 

The  Court:  The  bills  from  which  the  compila- 
tion is  made  are  available? 

Mr.  Holman:    Yes,  right  here. 
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Mr.  Olson :  My  point  is,  how  does  Miss  Callahan 
know  what  lumber  was  delivered  to  1062'?  I  have 
no  objection  to  the  compilation. 

Q.  (By  Mr.  Holman)  :  What  source  do  you 
have,  Miss  Callahan,  for  knowing  the  lumber  was 
delivered  to  those  jobs,  or  that  job? 

A.  I  have  the  statement  bills  and  packing  slips 
signed  by  the  men  on  the  job.  In  some  cases  they're 
Macri  and  Company  men,  and  in  some  cases  they're 
Concrete  Construction  men. 

Mr.  Olson:  That  still  doesn't  show  that  they 
have  any  connection  with  our  job.  They  had  a  lot 
of  work  over  here. 

Q.  Do  they  show  the  place  of  delivery.  Miss 
Callahan? 

A.     You  mean  the  deliveiy  receipts'? 

Q.  Yes,  with  respect  to  whether  it  is  Sunnyside 
or  Prosser  job. 

A.  Well,  of  course,  at  the  time  some  of  these 
were  made  the  Prosser  job  was  not  in  progress,  but 
they  tell  by  the  man  who  signed  for  them,  you  can 
tell  what  payroll  he's  on,  [2148]  and  is  charged  to 
that  job  through  the  books;  I  don't  know  as  I 
exactly  understand. 

Mr.  Holman:  I  had  in  mind,  your  Honor,  that 
this  would  be  a  matter  of  cross-examination  as  to 
any  particular  item  counsel  is  concerned  with.  I 
merely  wanted  the  job  quantity  as  shown  by  our 
books  and  records. 

The  Court:  Well,  if  the  original  records  here, 
or  books,  or  whatever  she  has,  show  an  allocation 
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of  the  lumber  to  1062,  either  directly  or  indirectly, 

so  that  she  can  ascertain  that,  then  it  seems  to  me 

that  a  compilation  made  by  her  would  be  admissible 

if  the  original  material  from  which  it  is  made  is 

available. 

Mr.  Holman:     I  have  it  here. 

The  Court:  On  the  theory  that  the  originals  are 
voluminous  and  bulky. 

Mr.  Holman:     That's  my  purpose. 

The  Court:  If  counsel  then  desires  to  go  into 
it  on  cross-examination,  the  origmals  will  be  avail- 
able. Of  course,  I  don't  feel  like  suggesting  how 
you  proceed  here,  but  couldn't  her  compilations  be 
admitted  in  evidence? 

Mr.  Holman:  That's  what  I  wanted  to  do,  your 
Honor. 

Q.  (By  Mr.  Holman)  :  Then  will  you  tell  me, 
please,  what  is  the  fmiction  of  102  as  against  101? 
I  believe  you  said  101  [2149]  was  by  months.  Now, 
what  is  102? 

A.  By  company,  and  it's  more  in  detail  as  to 
size ;  also  it 's  easier  to  check  that  with  the  bills. 

The  Court:  By  company,  you  mean  the  com- 
pany from  which  it  was  purchased? 

A.     Yes;  source. 

Mr.  Holman:  I  offer  in  evidence  101  and  102. 
The  bills  are  available  ui3on  which  they  are  based 
My  purpose,  your  Honor,  is  not  a  cost  item,  but  a 
quantity  item  of  lumber;  that's  the  sole  purpose. 

The  Court:  Yes,  I  understand  that.  I'm  not 
sure  that  I  understand  vet,  was  Miss  Callahan  dur- 
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ing  this  period  involved  in  charge  of  the  books  and 

accounts  of  Mr.  Macri's  office  *? 

Q.     What  is  your  answer'?     At  the  time  these 
were  current  were  you  in  charge  of  the  bookkeeping  ? 

A.  No.  I  got  this  information  from  the  files 
and  books. 

The  Court:  Well,  Miss  Callahan  is  at  this  time 
in  charge  of  Mr.  Maori's  office? 

Mr.  Holman:     Yes,  sir. 

The  Court:     I  see;  all  right. 

Q.  And  you  have  under  my  directions  made  these 
compilations  ?  A.     Yes. 

Mr.  Olson:  While  they're  checking  those  lumber 
things  I  can  take  up  these  checks  that  counsel  has 
offered.  [2150]  We  object  to  their  introduction, 
your  Honor,  on  the  ground  that  it  has  been  agreed 
between  counsel  at  pre-trial  hearing  as  to  the  amount 
of  money  that  was  paid  on  this  job,  and  received 
by  us,  and  for  which  they  are  credited,  so  that 
there's  no  longer  any  issue  as  to  the  payments.  The 
exhibits,  therefore,  cannot  be  offered  for  the  pur- 
pose of  proving  that  fact,  because  the  amount  is 
admitted.  Now,  the  checks  which  are  offered  here, 
being  Macri's  identification  100,  are  none  of  them 
made  payable  to  ourselves,  but  jDayable  to  all  differ- 
ent payees;  they  have  self-serving  matters  on  the 
voucher  form  of  the  check,  ^nd  if  they  are  to  be 
offered  they  will  necessitate  our  going  into  a  col- 
lateral matter  of  getting  the  authorizations,  if  they 
be  charged  to  us,  a  written  authorization  from  us, 
and  I'm  not  just   being  facetious  about   it,   your 
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Honor.  The  check  on  top  here  seems  to  go  To 
L.  Collucio,  or  seems  to  go  to  Brethorst,  Fowler, 
Holman  and  Dewar  for  $1639.96,  and  says  it  is  a 
claim  against  Concrete  Construction  Company  to 
L.  Collucio,  whereas  the  letter  I  have  gives  tlie 
amount  as  $1564.66.  As  I  say,  there  isn't  any  dis- 
pute as  to  the  amount  paid.  If  we're  going  to  go 
into  these  it's  going  to  necessitate  going  into  our 
authorization  of  payment,  and  I  don't  know  for 
what  purpose. 

Mr.  Holman:  The  only  i3urpose  of  these,  as  I 
stated  [2151]  at  the  time  I  offered  them,  is  to  show 
that  currently,  as  of  these  dates,  there  were  still 
transactions  pertaining  to  the  Concrete  Construc- 
tion Comi3any  and  paid  under  their  order,  regard- 
less of  the  amounts.  I'm  not  interested  in  the 
amounts  at  all,  because  counsel  is  exactly  right; 
the  pre-trial  determined  the  net  balance. 

The  Court:  Well,  so  far  as  amounts  are  con- 
cerned and  the  aggregate  amount  that  may  be  shown 
by  any  of  these  check  vouchers  put  in  here,  it  is 
my  view  that  the  agreement  reached  in  the  pre- 
trial conference  and  embodied  in  the  pre-trial  order 
is  bmding  on  all  the  parties  here,  and  that  they 
would  be  limited  by  that  figure  agreed  upon,  re- 
gardless of  what  the  proof  now  is  here,  so  far  as 
payment  is  concerned*  The  only  thing  I'm  con- 
cerned with  is  whether  these  vouchers  might  be 
admissible  for  some  other  purpose  than  to  shoM' 
the  amount  paid  by  Macri  for  Schaefer. 
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Mr.  Olson:  The  amount  isn't  the  same  as  our 
authorization. 

Mr.  Holman:     It  is  immaterial. 

Mr.  Olson:     It  isn't  to  us. 

Q.  (By  Mr.  Holman)  :  In  that  connection,  Miss 
Callahan,  do  you  have  a  copy  of  the  letter  setting 
forth  these  deductions,  addressed  to  Concrete  Con- 
struction Company? 

A.     Yes,  I  can  explain  that,  if  it  is  allowable. 

The  Court:  I'll  overrule  the  objection  and  let 
them  in  for  the  limited  purpose  of  showing  the 
transactions  at  this  time. 

(Wliereupon,  defendant  Macri's  Exhibit  No. 
100  for  identification  was  admitted  in  evidence.) 

Direct  Examination 
(Continued) 

By  Mr.  Holman: 

Q.  Do  you  have  a  copy  of  a  letter  that  was  trans- 
mitted to  Concrete  Construction  Company  showing 
these  payments? 

A.     Yes;  not  in  this  file,  though. 

Q.     Do  you  have  that  here?  A.     Yes. 

Q.     Could  you  get  that,  please? 

(Whereupon,  copy  letter  Macri  to  Schaefer, 
September  10,  1945,  was  marked  defendant 
Macri's  Exhibit  No.  103  for  identification.) 

Mr.  Holman:  Counsel,  do  you  have  the  original 
with  you  of  the  letter  of  September  10,  1945? 
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Mr.  Olson:  I  don't  know;  I  haven't  the  slight- 
est idea. 

Q.  (By  Mr.  Hohnan)  :  Handing  you  what  has 
been  marked  Maori's  identification  103,  can  you 
tell  me  whether  or  not  that  is  a  true  and  correct 
copy  of  the  transmittal  as  of  September  10,  1945, 
that  was  sent  to  the  Concrete  Construction  Com- 
pany? A.     That's  right.  [2153] 

Q.     Did  you  send  it,  Miss  Callahan? 

A.     I  did. 

Mr.  Holman:  I  offer  that  in  evidence,  your 
Honor.  This  is  not  the  carbon,  but  it  is  a  copy  of 
it,  and  for  the  same  purpose,  your  Honor;  not  for 
the  purpose  of  fixing  figures  at  all. 

Mr.  Olson:  We  object  to  this  letter,  defendant 
Macri's  identification  103,  your  Honor,  on  the 
ground  that  it's  a  compilation  of  self-serving  fig- 
ures, it's  not  the  best  evidence,  doesn't  even  purport 
to  be  a  carbon  copy  of  the  communication,  and  it's 
not  material  to  prove  any  issue  in  this  case. 

The  Court:  Well,  I'll  have  to  see  it  before  I 
can  rule  on  it,  I  think. 

Mr.  Holman:     I  didn't  intend  it  as  a  carbon  copy. 

Mr.  Hawkins:  Do  you  have  another  copy  of 
that.  Miss  Callahan  I    I  haven't  seen  it  yet. 

Witness:  Yes,  I  made  some  extra  copies,  be- 
cause my  typewriter  won't  make  that  many  carbons. 

The  Court:  I  confess  I'm  gettmg  lost  here.  I 
thought  these  check  vouchers  were  coming  in  be- 
cause they  had  some  bearing  on  the  progress  of 
the  work,  to  show  there  had  been  delay  in  the 
execution  of  it. 
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Mr.  Holman:  My  only  purpose,  your  Honor,  of 
each  of  these  exhibits,  as  I  have  said,  is  not  to  cover 
figures,  [2154]  but  to  establish  that  they  were  cur- 
rent transactions  between  the  parties  upon  cleiiiiite 
information  which  is  contrary  to  the  second  cause 
of  action  that  the  use  plaintiff  asserts.  It  is  the 
only  purpose  of  it. 

The  Court:     Oh,  I  see. 

Mr.  Holman :  In  other  words,  may  it  please  the 
Court,  I  very  definitely  understand,  I  am  sure 
everyone  does,  that  we  had  a  pre-trial  and  fixed 
figures,  but  these  are  evidences  of  transactions  be- 
tween the  parties,  that's  all. 

The  Court:  I  get  j^our  point.  In  other  words, 
it  is  your  point  that  there  couldn't  have  been  a 
superseding  of  the  written  contract;  at  least  this 
is  still  dealing  with  reference  to  the  sub-contract. 

Mr.  Olson :  Your  Honor,  this  is  certainly  not  the 
best  evidence. 

Mr.  Holman:  No,  it  is  not.  If  tbey  raise  that, 
I  call  for  the  original  from  their  file. 

Mr.  Olson:  We  haven't  got  it;  apparently  never 
had  it.    I've  never  seen  that. 

Mr.  Holman :     In  view  of  that  I  withdraw  it. 

The  Court:  I  think  if  you  show  the  letter  was 
written  to  Mr.  Schaefer  you  can  produce  a  carbon 
copy  of  it. 

Mr.  Holman:  I  just  had  that  typed  for  conven- 
ience [2155]  and  for  each  of  the  counsel.  Can  you 
find  the  carbon?  Do  you  have  that  with  you.  Miss 
Callahan  ? 
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Witness:  Well,  I'm  not  sure  I  can  tell  which 
one  is  the  carbon,  because  you  asked  me  to  make 
some  extra  copies  for  the  court,  and  I  made  a  lot 
of  extra  copies,  and  now  I  can't  tell  which  is  which. 

Mr.  Holman:  Well,  I'll  withdraw  that  identifica- 
tion, your  Honor,  unless  I  can  identify  it. 

The  Court:  It  is  time  for  the  mid- afternoon 
recess.  I'll  recess  for  ten  minutes,  and  perhaps 
you  can  fuid  the  carbon. 

(Short  recess.) 

(All  parties  present  as  before  and  the  trial 
was  resumed.) 

Mr.  Holman:  Your  Honor,  may  I  have  the  bills 
and  the  orders  marked  as  sub-numbers  of  an  iden- 
tification, by  the  Clerk,  and  then  I  have  no  objec- 
tion to  counsel  checking  them. 

(Whereupon,  Folder  of  bills  and  invoices  for 
lumber  on  1062  was  marked  defendant  Macri's 
Exhibit  No.  104  for  identification.) 

Mr.  Holman:  Then  can  you  give  them  sub- 
numbers  ? 

The  Clerk:     Yes. 

Q.  (By  Mr.  Holman)  :  During  the  recess,  Miss 
Callahan,  did  you  find  the  carbon  of  the  letter  that 
was  submitted  to  the  [2156]  Concrete  Construction 
Company?  A.     I  did. 

Q.     Dated  September  10,  1945?  A.     Yes. 
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(Whereupon,  carbon  copy  letter  Macri  to 
Schaefer  September  10,  1945,  was  marked  de- 
fendant Macri 's  Exhibit  No.  105  for  identifica- 
tion.) 

Mr.  Holman:  May  the  record  show  I  am  with- 
drawing Maori's  identification  103,  your  Honor, 
and  substituting  Maori's  105. 

The  Court:  Yes.  All  right,  do  you  renew  your 
offer  of  this? 

Mr.  Holman :     Yes,  I  do,  your  Honor. 

Mr.  Olson:  Now,  if  your  Honor  please,  we  object 
to  the  introduction  of  Macri 's  105  on  the  ground 
and  for  the  reason  that  it  is  a  copy,  it  is  not  the 
best  evidence,  no  notice  to  produce  was  ever  served 
upon  the  use  plaintiff,  Concrete  Construction  Com- 
pany, to  produce  the  original  of  this  letter,  no  show- 
ing that  we  ever  received  the  original  of  this  letter, 
and  we  find  no  copy  of  it,  and  my  client  says  that 
he  knows  nothing  of  it,  so  to  permit  the  introduc- 
tion of  a  copy  without  the  groundwork  being  laid 
is  highly  prejudicial  to  us,  and  upon  the  further 
ground  that  it  supports  no  issue  in  the  case  as 
understood  by  me,  it  contains  a  lot  of  self-serving 
figures  and  documents,  [2157]  and  is  highly  preju- 
dicial to  the  plaintiff's  case  to  permit  it  to  go  in. 

Mr.  Holman:  Your  Honor,  I'm  ready  to  con- 
cede, if  counsel  says  that  he  did  not  receive  the 
original  of  tha.t,  that  this  copy  at  this  time  is  no^, 
the  best  evidence;  it  is  all  the  evidence  I  have,  and 
that's  the  reason  I  make  the  offer,  and  again  I  want 
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to  assure  counsel  that  I  make  it  for  the  purpose 
solely  of  showing  that  on  September  10,  1945 — 
showing  the  negotiations  between  the  use  plaintiff 
and  Macri  and  Company  regarding  the  payments 
of  the  bills  imder  the  contract.  I'm  not  interested 
in  the  figures  at  all. 

The  Court:  There  isn't  any  evidence  that  it  was 
mailed  ? 

Mr.  Holman:  Other  than  Miss  Callahan's  state- 
ment that  it  was  mailed;  she  so  testified. 

The  Court :  Oh,  you  testified  it  was  mailed  ?  I  '11 
overrule  the  objection  and  admit  it  for  the  limited 
purpose  of  showing  transactions  between  the  parties, 
showing  dealing  with  reference  to  that  date  with 
reference  to  that  sub-contract,  specification  1062. 
As  I  imderstand  it,  the  testimony  of  mailing  of  a 
letter  and  production  of  a  copy  is  only  presumptive 
evidence,  and  may  be  rebutted. 

Mr.  Holman:  That  is  presumptive  evidence  of 
it  [2158]  being  received,  that's  right,  your  Honor. 

(Whereupon,  defendant  Macri 's  Exhibit  No. 
105  for  identification  was  admitted  in  evidence.) 

Direct  Examination 
(Continued) 
By  Mr.  Holman: 

Q.  With  reference  to  Macri 's  101  you  state  that 
it  is  what? 

A.  It  is  a  summary  by  month  of  the  lumber 
delivered  to  specification  1062. 
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Q.  And  the  detail  of  that  is  in  the  exhibit  for 
identification  104  that's  being  marked? 

A.    Yes. 

Q.     And  then  102  is  what? 

A.  It  is  a  further  breakdown  by  source  or  by 
yard. 

Q.     By  lumber  yard ?  A.     That's  right. 

Q.  And  the  supporting  data  on  that  is  in  identi- 
fication 104?  A.     In  that  folder,  yes. 

Mr.  Holman:  I  renew  the  oifer,  your  Honor, 
making-  the  copies  available  for  counsel. 

The  Court:     Has  counsel  seen  those? 

Mr.  Holman:     Yes,  he's  had  these,  your  Honor. 

Mr.  Olson:  I  have  seen  the  identifications  101 
and  102,  your  Honor.  I  haven't  seen  any  of  the 
supporting  documents  as  yet. 

Mr.  Hawkins:     These  are  both  recapitulations? 

Mr.  Holman:     That's  right.  [2159] 

Mr.  Olson:  Our  chief  objection,  your  Honor,  to 
those  identifications  is  that  I  assume  they  are 
offered  for  the  purpose  of  showing  that  the  lumber 
was  delivered  to  1062  on  those  dates 

Mr.  Holman:     Right. 

Mr.  Olson:     and  that's  a  matter  that  cannot 

be  within  Miss  Callahan's  knowledge,  or  that  can- 
not be  gleaned  from  any  documents  in  their  file,  it 
seems  to  me. 

The  Court:  As  I  understand  it.  Miss  Callahan 
was  not  in  Mr.  Macri's  employ  or  wasn't  in  his 
office  at  the  time  that  this  lumber  was  purchased 
and  delivered;  that's  true,  isn't  it? 
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Mr.  Holman:     That's   correct,  your  Honor. 

The  Court:  I  can't  see  from  examining  these 
original  bills  how  one  who  didn't  have  personal 
knowledge  could  tell  that  this  lumber  was  furnished 
on  this  job  over  here,  on  1062.  It  seems  to  me  that 
in  the  face  of  counsel's  objection  here,  that  there 
must  be  some  further  identification  as  to  where  this 
Imnber  went,  whether  it  was  actually  used  on  this 
job,  or  delivered  here. 

Mr.  Holman:  I  recognize  that  difficulty,  your 
Honor. 

The  Court:  I  can't  see  anything  on  the  original 
bills  except  possibly  where  it  was  delivered,  in  some 
instances,  at  Simnyside.  The  bills  go  to  Mr.  Macri's 
office  in  Seattle.  If  there  is  any  method  of  identi- 
fication there  I'd  like  to  have  it  pointed  out.  In 
other  words,  how  can  Miss  Callahan  say  that  this 
lumber  was  delivered  to  this  1062  job? 

Mr.  Holman :  Will  jou  answer  as  far  as  you  can 
on  that.  Miss  Callahan? 

Witness:  Yes;  they're  signed  for,  the  slips  or 
statements,  in  the  first  place,  these  first  ones  you're 
looking  at  are  Sunnyside,  and  these  names,  as  you 
go  through,  well,  the  men  working  on  the  job,  in 
some  mstances  Macri's  men,  in  some  instances  Con- 
crete Construction  Company,  they  signed  the  receij^t 
for  delivery;  then  those  in  turn  are  mailed  in  to 
the  main  office  for  jjayment. 

Q.  (By  Mr.  Holman)  :  How  do  you  find  that 
those  are  the  men.  Miss  Callahan?  How  do  you 
identify  the  men? 
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A.  Because  they're  on  the  payroll  during  that 
time  for  that  job,  and  of  course  the  bills  in  the  main 
office  are  filed  by  job. 

Q.     Those  were  filed  for  that  job? 

A.     That's  right. 

Mr.  Holman:  That's  the  only  proof  that  I  can 
make  through  this  witness,  your  Honor,  on  that. 

The  Court:  Well,  I'll  overrule  the  objections 
and  admit  them  in  evidence. 

(Whereupon,  defendant  Macri's  [2161]  Ex- 
hibit No.  101  for  identification  was  admitted  in 
evidence. 

(Whereupon,  defendant  Macri's  Exhibit  No. 
102  for  identification  was  admitted  in  evidence.) 

Q.  (By  Mr.  Holman)  :  Now,  with  reference  to 
Exhibit  101,  will  you  please  tell  the  quantity  of 
lumber  supported  by  file  104,  identification  104,  that 
was  delivered  in  the  month  of  March  ? 

A.     March,  1944? 

Q.    Yes. 

A.  22,523  board  feet;  2016  square  feet  of  ply- 
wood. 

Q.  That  2016  square  feet  applies  to  plywood,  you 
say?  A.     Yes. 

Q.     Now,  in  the  month  of  April? 

A.     April,  1944;  9942  board  feet;  800  square  feet. 

Q.  And  going  on  through  each  month.  Miss  Cal- 
lahan, for  the  purpose  of  the  record  only,  is  the 
amount  shown  ahead  of  BF  lumber  in  each  instance 
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for  the  various  amounts,  instead  of  detailing  them 

through,  below  each  month,  is  a 

A.     It  is  totalled. 

Q.  Yes;  now  I  notice  you  have  May;  you  have 
for  May  how  much?  A.     456  board  feet. 

Q.  Yes;  and  then  the  next  you  don't  indicate 
the  month,  but  you  have  out  there  ''7-44,"  on  the 
side.  [2162]  A.     That's  July. 

Q.  And  then  the  next  month,  "9-44,"  what  is 
that?  A.     September,  '44. 

Q.  Then  the  other  dates  down  the  side,  what  do 
those  refer  to  ? 

A.     October,  November,  December. 

Q.  Yes,  but  where  you  have  given  specific  dates, 
what  do  they  refer  to,  the  bill,  or  the  date  of  de- 
livery, or  what?  A.     Date  of  delivery. 

Q.  And  your  total  at  the  end,  for  all  of  the 
months  from  March,  1944,  through  February,  1945, 
is  how  much? 

A.     116,355  board  feet;  3456  square  feet. 

Q.  And  then  taking  Macri's  Exhibit  102,  the 
first  page  is  what?  What  is  the  purpose  of  it? 

A.  Well,  the  first  page  with  the  exception  of 
one  item  is  lumber  purchased  from  Potlatch  yards. 

Q.     Prom  the  Potlatch  Yard? 

A..     At  Sumiyside. 

Q.  And  then  taking  the  second  page,  wliat  is  the 
purpose  of  that  page;  what  does  it  show? 

A.  It  .shows  in  each  case  vv^here  the  lumber  came 
from. 
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Q.  Now,  taking  the  first  one,  Sequim  Lumber 
Company,  where  is  Sequim  Lumber  Company? 

A.     In  Sequim. 

Q.     What  State?    [2163]  A.    Washington. 

Q.  And  the  next  one,  lumber  hauled  to  Concrete 
Construction  Company,  specification  1062,  from 
specification  1068,  by  G.M.C.  truck  Number  18, 
Macri  and  Company  truck,  how  is  that  information 
obtained  % 

A.  There  are  some  slips  in  the  file  sliowing  that 
they  took  some  limiber  in  that  truck  from  1068  to 
1062,  and  it  shows  the  amounts  and  dates. 

Q.  Then  the  next  item,  lumber  sliipped  from 
Stadium  Home  Project  in  August,  and  billed  to 
1062  August  28,  where  is  the  supporting  data  on 
that? 

A.  There  is  a  bill  in  the  folder  from  Stadinm 
Homes  to  Macri,  and  then  there  are  individual  de- 
livery slips  in  there,  some  signed,  and  I  Ve  forgotten 
the  driver's  name. 

Q.  Will  those  individual  slips  show  the  date  of 
receipt,  or  not? 

A.     Yes,  they  show  the  dates  of  delivery. 

Q.  Then  the  additional  item,  lumber  sent  from 
Stadium  Homes  Project,  purchased  from  Pope  & 
Talbot,  sent  to  specification  1062 

A.  That  is  some  Imnber  that  there  i>  a  bill  for 
that  they  bought  from  Pope  &  Talbot,  and  they  did 
some  work  on  it,  I  think,  at  Stadium  Homes,  and 
then  sent  it  to  1062. 

Q.     Did  some  what? 

A.     I  think  it  says  "ripping."   [2164] 
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Q.  And  then  the  last  page,  lumber  delivered  to 
specification  1062,  Roza  Project,  from  Walton  Lum- 
ber Company,  Everett,  Washington,  where  are 
those  bills'? 

A.  They  are  in  the  folder,  and  that  was  deliv- 
ered direct  to  the  job. 

Q.  Lumber  delivered  to  specifi^cation  1068  by 
Totem  Lumber  Company,  and  hauled  by  Hamilton 
Trucking  Service,  is  that  in  there? 

A.  I  do  not  have  the  bill  for  that  item,  only 
the   trucking  bill,   showing  the  lumber  hauled. 

Q.  Did  you  get  that  quantity  off  the  trucking 
bilH 

A.  Yes,  the  quantity  is  there,  and  also  showing 
that  Mr.  Stickney  signed  for  it. 

Q.  Now,  are  the  totals  shown  by  this  Exhibit 
102  the  same  as  the  totals  for  101,  the  same  quan- 
tities of  lumber?  A.     Yes. 

Mr.  Olson :  You  say  they  are  the  same  totals 
on  those  two  exhibits? 

A.     Should  be. 

Q.  (By  Mr.  Holman)  :  Counsel  asked  you  if 
they  were,  Miss  Callahan. 

A.  There  is  a  breakdown,  I  think,  between  board 
feet  and  square  feet.  I  think  you  will  find  the  com- 
plete total  is  the  same. 

Q.  Yes,  I'm  referring  to  116,355  board  feet  and 
3056  square  [2165]  feet;  in  other  words,  102  has 
no  additional  or  other  lumber  than  is  shown  in  101, 
is  that  right.  Miss  Callahan? 

A.    That's   right. 
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Q.  Now,  with  reference  to  job  1068,  Miss  Calla- 
han, have  you  made  a  compilation  of  the  expendi- 
tures on  that  job  made  by  Macri  and  Company? 

A.    Yes. 

Q.  Will  you  come  here  and  get  that,  please? 
With  referen-ce  to  specification  1068,  Miss  Callahan, 
have  you  at  my  direction  made  a  compilation  of 
all  of  the  expenditures  involved?  A.     Yes. 

Q.  With  respect  to  items  12  and  the  other  items 
covered  by  the  sub-contract  with  the  use  plaintiff? 

A.     Yes. 

Q.     Do  you  have  one  with  you,  Miss  Callahan? 

A.    Yes. 

The  Clerk :     It  is  number  91. 

Q.  Handing  you  what  has  been  marked  Maori's 
identification  91,  is  the  first  item  of  labor  an  item 
of  all  the  labor  or  the  labor  upon  the  items  covered 
by  the  sub-contract  only? 

A.  Labor  on  the  items  covered  by  the  sub-eon- 
tract. 

Q.     And  that  amount  is  what? 

Mr.  Olson:  Just  a  minute.  If  the  Court  [2166] 
please,  we  object  to  reading  into  the  record  the 
figures  off  of  this  identification,  which  is  not  in 
evidence,  and  further  object  to  any  testimony  as 
to  the  costs  of  any  items  on  1068,  upon  the  grounds 
first,  that  it  isn't  the  cost  to  Macri  that's  material, 
but  it  would  be  the  reasonable  cost  in  any  event, 
and  further,  3^our  Honor,  that  there  is  no  testimony 
in  this  case  upon  which  to  predicate  any  claim  for 
damages  against  Mr.  Schaefer  on  1068.    The  testi- 
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mony  still  is  that  there  was  no  fine  grading,  no 
holes  fine  graded,  up  until  February,  1945,  upon 
which  the  Concrete  Construction  Company  could 
have  placed  forms  or  poured  concrete,  and  the  evi- 
dence is  further  that  prior  to  that  time  Macri  and 
Company  took  over  the  form  work  and  unlawfully 
took  over  the  contract,  to  the  exclusion  of  the 
Concrete  Construction  Company. 

The  Court:  Well,  that's  one  of  the  issues  in  this 
case,  of  course,  as  to  whose  fault  it  was  that  there 
was  a  brejich  of  1068  and  it  wasn't  performed  by 
Schaefer.  I  don't  see  how  I  could  decide  the  case 
or  pass  upon  these  questions  piece-meal.  It  is  still 
an  issue  in  the  case,  and  I  think  that  evidence  is 
.admissible  on  the  question  of  damages  on  Mr. 
Macri 's  theory  on  1068.  Now,  frankly,  I'm  not 
sure  what  the  measure  of  damages  would  be, 
whether-  it  would  be  the  difference  between  the  bid 
price  and  what  it  cost  Mr.  Maci'i,  or  the  [2167] 
difference  between  the  bid  price  and  the  fair  and 
reasonable  cost  of  completing  the  contract,  but  it 
certainly  seems  to  me  that  it  could  be  connected 
up,  as  we  did  in  the  Schaefer  case,  by  showing  that 
what  Macri 's  costs  were  were  the  reasonable  value, 
and  if  counsel  proposes  to  connect  it  up  in  that 
way  it  would  be  admissible  on  either  theory. 

Mr.  Hawkins:  I  have  the  further  objection,  the 
same  as  I  did  to  Mr.  Hendershott's  Exhibit,  that 
thi.s  compilation  is  according  to  testimony  prepared 
from  records  in  the  hands  of  Mr.  Macri 's  office 
manager  at  the  time  these  records  were  prepared, 
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and  we  don't  have  here  the  party  who  actually  pre- 
pared those  basic  records,  to  cross-examine  him  as 
to  where  he  obtained  the  information,  and  as  to 
the  reliability  of  that  information  which  he  used 
in  preparing  those  basic  records,  and  for  that 
reason  I  think  that  the  exhibit  is  not  admissible. 
It  is  of  necessity  based  upon  hearsay,  and  is  merely 
a  recordation  of  what  somebody  told  the  book- 
keeper at  that  time,  and  can  have  no  probative 
force  in  this  Court  whatsoever.  The  point  that 
we're  trying  to  get  at  here  is  apparently  the  cost 
to  Macri  of  his  performance  of  1068,  and  it  seems 
to  me  that  this  compilation  is  not  competent  to 
prove  that;  it  is  based  necessarily  upon  hearsay, 
and  it  is  clearly  not  the  best  evidence  of  what  those 
costs  [2168]  were.  I'm  inclined  to  join  with  counsel 
Olson  in  that. 

The  Court :  The  only  way  Mr.  Macri  could  show 
his  costs  would  be  by  his  books.  No  one'  would 
expect  him  to  remember,  certainly,  what  he  speiit 
on  the  job.  I'm  assuming  he  could  bring  his  books, 
there  might  be  a  small  truck-load  of  them,  and  show 
his  costs,  and  I  think  it  would  be  admissible. 

Mr.  Hawkins:     If  they're  properly  identified. 

The  Court:  Yes,  if  they're  properly  identified 
as  his  books.  I  think  the  fact  he  may  not  have  the 
same  bookkeeper  now  wouldn't  deprive  him  of 
making  his  proof.  I  haven't  seen  the  records  on 
wliich  tliiR  is  l>ased,  of  course.  T  don't  kTiow  what 
they  show. 

Mr.  Holman:  If  your  Honor  will  barken  back 
to  this  identification  yesterday,  the  details  of  how 
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the  source  from  which  these  various  points,  these 
various  lumibered  items,  came,  was  in  the  record, 
other  than  the  amounts,  by  way  of  identification 
yesterday.  Now,  then,  where  are  the  basic  books 
of  the  charges  that  are  shown  on  this  identification? 

Witness :  Well,  the  basic  charges  of  1068  are  all 
in  the  l)ooks.    I  was  there  all  during  this  job. 

Q.  (By  Mr.  Holman)  :  Yes,  I  understood  that 
yesterday;  and  you  made  the  entries'? 

A.     Some  of  the  original  entries  are  mine,  and 
some  are  the  [2169]  auditor's. 
,  Q.     Well,  they  were  made  under  your  direction, 
were  they? 

A.     Yes,  I  was  there  during  this  time. 

The  Court:  I  was  laboring  under  a  misappre- 
hension. I  understood  Miss  Callahan  wasn't  in  the 
office  part  of  this  time,  but  she  was,  during  the 
performance  of  1068? 

Q.  Yes,  but  not  during  1062.  Do  you  have  the 
original  books  here  so  that  if  counsel  wants  to 
refer  to  them  they  can  be  referred  to? 

A.     Yes. 

Mr.  Holman:  They're  here.  At  least  I've  carted 
them  around  a  lot. 

Mr.  Hawkins:  Well,  just  to  explain  my  position 
here,  it  is  the  same  position  I  took  when  Mr.  Hen- 
dershott  was  here;  w\mt  happens  is  Mr.  Macri  has 
an  office  in  Seattle  where  he  keeps  his  books  of 
account,  so  he  knows  w^here  he  stands.  The  book- 
keeper takes  information  she  obtains  in  this  way; 
the  foreman  makes  a  payroll,  sends  it  to  her,  she 
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takes  the  data  and  enters  into  this  ledger;  likewise 
with  the  lumber:  She  takes  bills  sent  in  from  the 
field  and  prepares  her  books  from  that  information 
furnished  her.  Now,  it  has  always  been  my  thought 
or  my  opinion  that  you  cannot  introduce  books  of 
account  into  evidence  unless  the  people  that  actu- 
ally furnished  the  information  on  which  they  were 
made  up  are  [2170]  here  in  court  to  verify  the 
statements  that  the  books  purport  to  make.  In 
other  words,  you  would  have  to  have  the  foreman 
here  to  testify  that  he  sent  that  information,  and 
that  it  was  correct,  and  the  bookkeeper  to  testify 
that  she  obtained  this  information  from  this  fore- 
man, and  that  these  books  correctly  reflect  that 
information  furnished  to  her  by  the  foreman.  I 
don't  see  how  it  can  be  competently  proved  other- 
wise. Otherwise  it  is  simply  based  upon  hearsay 
and  would  be  self-serving. 

The  Court :  If  that 's  the  rule  in  large  and  exten- 
sive transactions  it  would  be  impossible  to  prove 
anything  by  the  books.  You  couldn't  bring  in  over 
a  period  of  two  or  three  years  an  army  of  em- 
ployees to  verify  the  item. 

Mr.  Hawkins:  I  think  that  would  undoubtedly 
be  true.    That  is  my  position. 

The  Court:     I  get  your  position  all  right. 

Q.  (By  Mr.  Holman) :  I  have  here  the  can- 
celled checks;  these  are  the  supporting  checks,  are 
they  not?  A.     That  is  correct. 

Mr.  Holman :  And  we  liave  the  original  records 
and  we  have  the  various  receipted  bills  or  stat('- 
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ments  involved  here  for  these  items,  your  Honor, 
and  they  can  be  made  available,  although  there  are 
a  bunch  of  checks  here.  [2171] 

The  Court:  Well,  I  think  that  under  the  cir- 
cumstances the  compilation  of  Miss  Callahan  is 
admissible.  I  don't  kno^Y  which  one  is  before  the 
Court  now.  Have  you  made  an  offer  of  one  of 
them  here? 

Q.  (By  Mr.  Holman)  :  Do  yon  have  it.  Miss 
Callahan?  A.     Yes. 

The  Court :  We  were  just  talking  about  one 
item  there. 

Mr.  Holman :     Yes,  the  first  item,  payroll. 

The  Court:  I  think  perhaps  counsel's  objection 
that  she  shouldn't  read  from  the  compilation  until 
it  is  admitted  is  well  taken. 

Mr.  Holman:  Well,  I'll  offer  the  compilation, 
then,  making  available  the  supporting  documents 
and  records. 

,  The  Court:     I  don't  know  that  counsel  have  seen 
this  before;  have  they? 

Mr.  Holman :  I  furnished  them  each  a  copy  yes- 
terday, your  Honor. 

Mr.  Hawkins:  I  believe  we've  seen  them.  It 
is  our  position  that  there  has  to  be  supporting  testi- 
mony for  each  one  of  these  items.  It  is  in  the 
nature  of  an  accounting  and  seeking  to  recover  a 
specified  amount  of  damages.  I  don't  see  how  they 
can  prc>ve  their  damages  by  a  blanket  compilation. 

Mr.  Hohnan:  I  rather  challenge  the  position 
taken  [2172]  by  the  defendants  Philp  and  Goerig 
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and  their  counsel,  in  view  of  the  fact  under  any 
possible  contention  it  couldn't  be  asserted  against 
them.  This  is  for  recovery  in  favor  of  Macri  against 
the  use  plaintiffs,  and  therefore  I  just  don't  see 
how 

Mr.  Hawkins:  If  you'll  stipulate  that  this  has 
no  bearing  on  your  controversy  with  Philp  and 
Goerig,  I  have  no  objection. 

Mr.  Holman:     Well,  I  can't  so  stipulate. 

The  Court:  I  assume  this  wouldn't  show  whether 
or  not  Macri  lost  anything  on  the  whole  job;  this 
is  the  part  that  would  have  been  or  was  subcon- 
tracted to   Schaefer,  is  that  correct? 

Mr.   Holman:     That's  correct. 

The  Court:  He  may  have  made  money  on  the 
whole  contract  and  lost  it  on  Schaefer,  but  it  does 
have  a  bearing,  I  can  see,  here.  The  Court  will 
permit  you  to  object  if  you  wish,  and  have  your 
objection  shown  in  the  record.  So  far  as  the  method 
of  procedure  is  concerned  here,  I'll  leave  that  to 
counsel's  discretion.  I  think  this  compilation  may 
be  shown,  where  the  records  upon  which.it  is  based 
are  available  and  it  is  testified  it  is  made  by  this 
witness.  If  counsel  wishes  to,  have  hei*  go  over  it 
item  by  item. 

Mr.  Holman:  I  think  if  it  were  [2173]  intro- 
duced in  evidence  then  I  would  go  over  the  items 
so  it  would  be  in  the  record,  showing  where  ,■  she 
gets  the  supporting  document. 

The  Court:  The  method  to  which  I  am  accirs- 
tomed,  and  it  is  used  a  great  deal  in  these  P.U.I). 
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cases,  is  to  have  the  compilation  admitted,  and  then 
go  over  it  item  by  item  and  explain  it.    Are  you 
offering  this  now? 

Mr.  Holman:     I  am. 

The  Court:  Have  the  objections  been  made, 
now? 

Mr.  Olson:  I  would  like  to  have  the  record  show 
that  the  objections  I  made  to  the  previous  questions 
asked  are  now  made  as  to  the  exhibit. 

The  Court:  The  record  may  show,  as  to  both 
counsel;  unless  you  wish  to  withdraw  them,  the 
objections  as  previously  made  as  to  both  counsel 
will  stand.  The  objections  will  be  overruled,  and 
it  is  admitted. 

(Whereupon,  defendant  Macri's  Exhibit  No. 
91  for  identification  was  admitted  in  evidence.) 

Direct  Examination 
(Continued) 
By  Mr.  Holman: 

Q.  With  reference,  then,  to  the  first  item, 
**  Labor,  November  22,  1944,  to  November  15,  1945, 
Inc.*';  that's  inclusive,  is  it  not?  A.     Right. 

Q.     You  got  that  item  from  what  source? 

A.     From  the  payroll.  [2174] 

Q.     And  that  is  what  amount? 

A.     $49,323.62. 

Q.  Then  with  respect  to  item  2,  the  payroll 
taxes  you  yesterday  detailed,  what  was  that  amoimt  ? 

A.     $2,219.56. 
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Q.     And  the  next  item  of  $51,543.18  is  what? 

A.     Rental  of  equipment   from   H.   H.   Walker. 

Q.  No;  the  next  item,  $51,543.18,  shown  on  that 
compilation,  what  is  it? 

Well,  that's  not  an  item;  that's  a  total. 

Q.     Of  what?  A.     Of  1  and  2. 

Q.  Then  the  next  item,  rental  of  equipment,  H. 
H.  Walker,  Inc.,  comes  from  what? 

A.     From  these  bills  from  H.  H.  Walker. 

Q.     And  the  amount  of  that?  A.     $4,708.33. 

Q.  Then  the  next  item,  rental  of  equipment  of 
Macri  and  Company,  and  the  figures  were  derived 
how? 

A.  They  are  derived  from  the  O.P.A.  book, 
which  prices  prevailed  at  that  time. 

Q.     And  what's  the  total  of  those? 

A     .$2,920.00. 

Q.     The  next  item,  5,  the  amount  is  what? 

A.    $8,750.00.  [2175] 

Q.  And  I  believe  you  testified  yesterday  you 
had  a  source  for  that;  what  was  your  source? 

A.     That's  Martin  &  Sons  sub-contract  price. 

Q.     Do  you  have  that  in  the  file? 

A.     Yes,  I  do. 

Q.     Item  6  is  what?  A.     $571.56. 

Q.     And  what  do  you  have  in  the  file  on  that? 

A.  Potlatch  yard  bills;  it  is  for  nails,  wire,  and 
miscellaneous  small  material. 

Q.  Then  for  each  of  the  other  items  down  to 
and  including  item  11,  what  is  your  supporting 
data  for  that? 

A.     I  have  the  bills  and  cancelled  checks. 
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A.     And  what  are  those ;  will  you  call  the  figures  ? 

A.  Item  7,  Seattle  Steel  Company,  $1,191.68, 
part  rental  and  part  purchase. 

Q.     ItemS,  Ropes,  Inc.;  wire?  A.     $109.57. 

Q.     That's  purchase. 

A.  Item  for  Yakima  Hardware  Company,  wire 
and  miscellaneous,  $86.60;  that's  purchase.  Pioneer 
Sand  and  Gravel  Company,  Sealcure  and  freight, 
$679.76,  purchase  and  freight;  Northwest  Engineer- 
ing Company,  rental,  $781.21,  rental. 

Q.  Now,  with  respect  to  item  12,  what  was  your 
supporting  data  on  that?  [2176] 

A.  Ray  Shingshang,  cancelled  pay  vouchers,  pay 
checks. 

Q.  Item  13,  what's  your  supporting  data  on 
that? 

A.     I  have  the  bills  and  cancelled  checks. 

Q.     That's  how  much?  A.     $259.20. 

Q.  Then  the  total  of  the  items  expended  that 
you've  detailed  is  how  much?  A.     $72,759.98. 

Q.  The  next  item,  sub-contract  price  on  quanti- 
ties of  Bureau  final  estimate  number  16.  how  do 
you  arrive  at  that  item.  Miss  Callahan? 

A.     Well,  number  12 — oh,  you  mean  all  of  it? 

Q.     Pardon  me? 

A.     Do  you  mean  all  of  it? 

Q.  No;  how  do  you  arrive  at  that  item  of 
$43,135.17? 

A.  Well,  the  detail  is  down  below,  the  sub-con- 
tract price  and  the  final  quantities  on  the  final 
estimate  16. 
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Q.  Then  when  these  numbers  are  shown,  number 
12,  what  does  that  number  refer  to? 

A.  That's  item  12  on  the  Bureau  of  Eeclamation 
estimate. 

Q.  And  it  is  taken  from  number  16  each  time, 
the  final  estimate,  is  it?  A.     That's  right. 

Q.     And  number  13  is  item  13? 

A.     That's  right.  [2177] 

Q.     15  and  16  the  same  way? 

A.     That's  right. 

Q.  Are  those  the  amounts  received  by  Macri 
&  Company  at  the  sub-contract  prices  in  the  sub- 
contract entered  into  between  Macri  and  Company 
and  M.  C.  Schaefer,  Concrete  Construction  Com- 
pany, these  prices  that  you  carried,  $28.00;  2  cents 
per  pound;  $35.00;  and  3  cents  per  pound? 

A.     They  are  the  sub-contract  prices,  yes. 

Q.  Now,  deducting  the  amount  of  the  sub-con- 
tract prices  for  the  quantities  shown  by  those  items 
in  the  final  estimate  left  a  balance  of  how  much 
expenditure  over  the  amount  covered  by  the  sub- 
contract items?  A.     $29,624.81. 

Mr.  Holman:     You  may  inquire. 

Mr.  Olson:  Your  Honor,  in  order  to  intelli- 
gently examine  Miss  Callahan  on  the  exhibits  put 
in  on  lumber,  it  is  going  to  require  some  examina- 
tion of  those  vouchers  that  have  been  introduced. 
I'm  wondering  if  counsel  hasn't  got  a  witness  he 
can  proceed  with  so  that  Miss  Callahan  will  be  sub- 
ject to  cross-examination  on  that  in  the  morning? 

Mr.  Holman:  Is  your  Honor  going  until  4:30 
tonight,  or  4? 
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The  Court:     I  had  planned  to  go  until  4:30. 

Mr.  Holman:  Well,  except  for  this  witnfess, 
your  [2178]  Honor,  and  i30ssibly  one  more,  I'm 
through  with  my  case. 

Mr.  Olson:  Have  you  got  any  other  witness 
ready  to  go  on? 

Mr.  Holman:     No,  I  think  not. 

The  Court:  If  you're  that  near  closing,  I  have 
no  objection  to  adjourning.  I  assume  it  will  take 
a  day  to  argue  this  case.  I  wanted  to  be  sure  and 
get  through  this  week. 

Mr.  Olson:  I  wonder  if  Mr.  Hawkins  and  Mr. 
Ivy  have  anything? 

Mr.  Hawkins:  The  only  thing  I  have  to  offer 
is  the  assignment  which  is  in  the  hands  of  the 
Clerk.  The  only  materiality  with  respect  to  that 
assignment  is  with  respect  to  the  issues  drawn  be- 
tween Macri  on  the  one  hand  and  Groerig  and  Philp 
on  the  other.  If  I  recall  correctly  Mr.  Holman  stip- 
ulated that  if  DeWolf  Henry  sent  a  letter  with 
tlie  copy  of  the  assignment  stating  it  was  a  copy, 
that  that  could  be  admitted,  and  that  is  here,  has 
been  since  the  28th  of  February,  and  I'll  offer  that 
in  evidence  at  this  time. 

The  Court:  Well,  I  don't  know  that  that  would 
be  in  order  novv-  unless  counsel  has  no  objection 
to  it,  but  what  I'm  trying  to  ascertain  now  is  the 
IDPobable  duration  of  the  trial  here. 

Mr.  Hawkins:  That's  the  only  evidence  I  [2179] 
have  to  offer  in  this  case. 

The  Court:     Do  you  have  any  evidence  to  offer? 

Mr.  Ivy:     No,  we  haven't,  your  Honor. 
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The  Court :     And  how  long  will  your  rebuttal  take  ? 

Mr.  Olson:  About  a  day,  your  Honor.  Do  I 
understand  that  counsel  expects  to  be  through  about 
noon  tomorrow? 

Mr.  Holman :  I  think  so.  This  detailed  informa- 
tion is  virtually  the  end  of  my  case. 

The  Court:  Well,  I  appreciate  the  fact  that  it 
would  be  difficult  to  cross-examine  here  unless  you 
have  some  general  matters  you  might  want  to  cross- 
examine  on. 

Mr.  Olson :  The  only  thing  the  witness  has  testi- 
fied to,  your  Honor,  is  this  lumber  and  accounting, 
and  both  of  them  are  based  on  some  detailed  docu- 
ments that  I  would  like,  particularly  the  lumber 
records,  to  look  at.  I  could  ask  a  couple  of  ques- 
tions. 

Mr.  Holman :  May  I  pass  up  a  copy  of  our  trial 
brief?  I  have  served  counsel.  It  came  in  this  aft- 
ernoon, finally  typed. 

Cross-Examination 
By  Mr.  Olson: 

Q.  Miss    Callahan,    when   did   you    first   go    to 

Avork  for  Mr.  Macri? 

A.  The  last  of  November  in   '44. 

Q.  November,  1944?  [2180] 

A.  Toward  the  latter  part. 

Q.  And  you're  still  working  for  him? 

A.  That's  right. 

Q.  Now,  showing  you  defendant  Macri's  Ex- 
hibit 105,   do  you   state,   Miss   Callahan,   that  you 


1974  Continental  Casualty  Co.  vs. 

(Testimony  of  Elizabeth  Callahan.) 
actually  remember  of  having  mailed  that  to  the 
Concrete    Construction   Company,   the   original    of 
that  letter?  A.     Yes,  I  do. 

Q.  What  is  there  that  brings  to  your  mind  the 
mailing  of  it? 

A.  Because  it's  a  corrected  statement  of  this  one 
of  July  10.  After  I  had  mailed  the  statement  of 
July  10  there  were  some  additional  garnishment 
amounts  came  in,  I  guess;  for  instance,  on  the 
Collucio  matter  there  was  a  court  cost  and  then 
there  was  interest  on  tax,  and  I  believe  there  was 
one  other  charge  at  Sunnyside,  sixty-one  dollars 
and  something,  so  it  was  necessary  for  me  to  make 
a  corrected  statement  and  send  it  in  in  order  to 
add  those  statements. 

Q.  That  would  bring  to  your  mind  the  making 
of  that  statement,  but  what  is  there  that  recalls 
to  your  mind  the  depositing  of  them  in  the  mail 
box? 

A.  I  don't  usually  drop  them  in  the  mail  box. 
I  put  them  in  my  mail  basket,  and  when  the  mail 
man  comes  around  he  picks  them  up.  [2181] 

Q.  Do  you  remember  the  mail  man  picking 
that  up? 

A.  It  was  September  10 — do  I  remember  the 
mail  man  picking  up  that  particular  envelope? 

Q.     That's  vrhat  I  want  to  know. 

A.     I'm  afraid  I  don't. 

Q.  The  only  thing  you  have  to  say  is  you  re- 
mem^ber  making  it  up  for  that  purpose? 
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A.  Well,  the  same  way  that  I  mail  any  of  my 
mail.  I  know  it  was  mailed;  I  don't  know  it  got 
there. 

Q.  Well,  how  do  you  know  that  letter  was 
mailed  ? 

A.     Because  I  mail  my  mail  every  day. 

Q.  I  thought  you  said  you  put  it  in  a  box  or 
])asket  and  the  mail  man  picked  it  up? 

A.     That's  the  same  as  mailing  it. 

Q.     Right  there  in  the  office?  A.     Yes. 

Q.  You  didn't  deposit  it  in  the  United  States 
mail  deposit? 

A.     I  gave  it  to  the  United  States  mail  carrier. 

Q.     Did  you  hand  it  to  him? 

A.     I  hand  it  to  him  every  day. 

Q.  And  you  have  no  particular  recollection  as 
far  as  this  letter  is  concerned.  Exhibit  105,  do  you. 
Miss  Callahan? 

A.     You  mean  that  individual  letter? 

Q.     Yes.  A.     No.  [2182] 

Q.  Now,  handing  you  Macri's  identification  104, 
that  identification,  as  I  understand  it,  has  all  of 
the  detail  from  which  you  made  up  compilations 
101  and  102?  A.     That's  right. 

Q.  Now,  your  compilation  101  shows  what  total 
board  feet  of  lumber? 

A.  It  shows  a  separation,  and  now  you're  asking 
for  the 

Q.     On  the  total,  on  the  end,  yes. 

A.  That's  what  I'm  talking  about;  that  there 
is  a  separation  of  the  square  feet  and  board  feet. 
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Q.     Well,  what  board  feet,  first. 

A.     On  this  one  it  is  116,355. 

Q.     And  on  102  you  show  how  many  board  feet? 

A.     117,155. 

Q.     And  on  101  you  show  how  many  square  feet? 

A.     3456. 

Q.     3456?  A.     Yes. 

Q.     And  on  102  you  show  how  many  square  feet? 

A.     2656. 

Q.     2656?  A.     That's  right. 

Q.  And  on  102  that  figure  square  feet  is  shown 
as  plywood ;  102  is  the  one  that  I  have  in  my  hand, 
shown  as  plywood?  A.     That's  right.   [2183] 

Q.     And  that  is  plywood,  is  it? 

A.  I  believe  it  is;  it  was  explained  to  me  that 
plywood  was  figured  in  square  feet,  not  board  feet. 

Q.     Well,  I  say,  that  figure  is  plywood,  is  it  not  ? 

A.     I  believe  it  is. 

Q.  And  on  101,  the  other  exhibit,  is  the  item 
there  shown  as  square  feet,  under  total,  is  that 
likewise  plywood? 

A.  I'm  not  sure  about  that.  In  one  place  on  the 
bill  it  is  marked  square  feet,  but  it  doesn't  say  it 
is  square  feet  of  plywood. 

Q.  You're  not  able,  then,  are  you.  Miss  Calla- 
han, to  explain  why  the  totals  on  the  two  exhibits 
101  and  102  are  not  the  same,  either  as  to  square 
feet  or  board  feet? 

A.     I  believe  the  over-all  is  the  same. 

Q.     Upon  what  do  you  base  that? 
A.     Base  what? 
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Q.  That  the  over-all  total  is  the  same;  what  do 
you  mean  by  that? 

A.  Well,  it  is  a  question  of  whether  you're  going 
to  separate  square  feet  and  board  feet. 

Q.     Well,  can  you  do  that? 

A.  I  can  only  indicate  it  from  what  is  on  the 
bills. 

Q.  Then  you  don't  know  whether  the  over-all 
total  is  the  same  or  not?  A.     Yes.  [2184] 

Q.     Is  it?  A.     I  believe  it  is. 

Q.     How  many  square  feet  in  a  board  foot  ? 

A.  I'm  not  testifying  as  to  that.  I'm  testifying 
to  what  is  written  on  the  bills.  I'm  not  a  lumber 
expert. 

Q.  Why  don't  the  totals  on  the  two  exhibits 
total  the  same? 

A.  Because  of  that  item  that  is  marked  square 
feet. 

The  Court:     Which  one  do  you  have  there? 

A.  102.  This  640  is  marked  square  feet,  and 
it  doesn't  say  whether  it  is  plywood,  or  whether  it 
is  just  square  feet. 

Q.  You  say  it  is  marked  square  feet.  It  is 
marked  that  way  on  what?  A.    On  the  invoice. 

Q.  On  the  invoice;  well,  did  you  make  up  101 
and  102  from  the  same  invoices?  A.     Yes. 

Q.  So  that  you  had  the  same  invoices  exactly 
in  making  up  101  as  you  did  in  making  up  102? 

A.  No,  I  lijade  up  101  from  the  detail  sheet  102; 
it's  merely  made  up  by  the  month. 
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Q.  Well,  now,  why  don't  the  totals,  why  aren't 
they  the  same? 

A.  Well,  I  would  gather  that  I  made  a  mis- 
take. 

Q.  Vv^ell,  are  you  able  to  say  where  the  mis- 
take is? 

A.  Yes,  I  think  I  can  show  you.  Right  here.  I 
believe  it  [2185]  is  in  this  640  square  feet  that  is 
not  designated  as  to  plywood  or  what  kind  of  wood. 

Q.     Are  you  referring  to 

A.  Well,  I  think  I  have  added  one  of  the  square 
feet  in  the  board  feet.    It  looks  like  it. 

Q.  Well,  it  appears,  then,  that  these  compila- 
tions, 102  and  101,  one  or  the  other,  or  perhaps  both, 
are  not  an  accurate  representation  of  the  material 
contained  in  the  invoices  which  you  now  hold,  isn't 
that  so? 

A.  I  think  you  will  find  they  will  coincide  with 
the  invoices  as  to  amounts  and  sizes. 

Q.  You  think  each  of  these  will  coincide  with 
the  invoices  on  hand,  even  though  they  arrive  at 
different  totals?  i 

A.     It  is  possible  there  is  a  mistake  on  the  total.  " 
Q.     Now,  have  you  got  the  invoices  to  support 
the  item  that  you  show  in  November,  1944,  of  14,688 
board  feet  from  the  Walton  Lumber  Company? 
A.     What  is  the  date? 
Q.     November,  1944. 

A.     Yes.    Does  it  give  the  invoice  number?    Yes. 
Q.     May  I  see  it  please?  I 

A.     14,688  feet;  that's  what  you're  asking  about, 
is  it  not? 
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Q.     Yes,  the  items  shown  on  November,  1944. 

A.     That's  invoice  1452. 

Q.  The  invoice  which  you  have  handed  me  you 
have  charged  to  [2186]  job  1062,  have  you  not,  Miss 
Callahan  ?  A.     Yes. 

Q.  They  say  on  the  top,  sold  to  Burnsted  & 
McCarthy?  A.     That's  right. 

Q.  Now,  is  it  not  a  fact  that  Burnsted  &  Mc- 
Carthy were  on  job  1068,  and  not  1062? 

A.     They  did  ordering  for  both  jobs. 

Q.  I  say,  isn't  it  a  fact  that  Burnsted  &  Mc- 
Carthy were  working  on  job  1068? 

A.  They  were  on  that  job;  as  to  what  their 
duties  were,  you  would  have  to  clarify  that  with 
Mr.  Macri;  I  don't  know. 

Q.  And  we  would  have  to  clarify  with  Mr.  Macri 
where  this  lumber  went  to,  would  we  not?  Both 
of  them  show  ^'Sold  to  Burnsted  &  McCarthy, 
Prosser,  Washington." 

A.  I  believe  it  is  signed  for  by  a  Concrete  Con- 
struction  Company  employee,  John  Klugg. 

Q.     Well,   do  you  know  whose  writing  this  is? 

A.     Which  one. 

Q.  The  one  you  just  mentioned,  John  Klugg, 
Concrete  Construction  Company? 

A.     I  presume  it's  his  handwriting. 

Q.     Well,  do  you  know  it  is  his  writing? 

A.  I  don't  know  that  it  is  or  isn't;  it  says  ''Re- 
ceived by  John  Klugg." 

Q.     Who  wrote  that?  [2187] 

A.  I  suppose  he  did.  This  other  writing  is  Mr. 
Burnsteds. 
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Q.  In  other  words,  you  don't  know  anything 
about  where  this  linnber  went  except  what  appears 
on  this  document,  do  you,  Miss  Callahan? 

A.     That's  right,  and  where  it  is  charged  to. 

Q.  For  all  you  know  personally,  other  than  what 
appears  on  this  document,  that  lumber  could  well 
have  gone  on  1068? 

A.     I  don't  believe  so.  We  paid  the  bills  on  1062. 

Q.  I  say,  as  far  as  you  know.  Miss  Callahan, 
other  than  what  appears  on  the  face  of  these  two 
documents,  these  invoices  dated  November,  1944, 
showing  it  is  sold  to  Burnsted  &  McCarthy,  except 
for  what  is  shown  on  there,  that  lumber  may  have 
all  gone  into  1068,  as  far  as  you  personally  know; 
I'm  not  asking  you  what  you  believe. 

A.     No,  I  was  told  to  charge  it  to  1062. 

Q.  Well,  then,  except  for  what  you  were  told 
by  somebody  else,  and  what  appears  on  the  face 
of  these  two  invoices,  that  lumber  may  have  well 
gone  into  1068,  as  far  as  you  personally  know? 

A.  As  far  as  charging  it  to  the  job,  I  only  know 
what  is  written  on  it,  and  what  I  was  instructed 
to  do. 

Q.  You  don't  know  whether  this  lumber  was 
delivered  to  1062? 

A.     Except  for  the  packing  slip. 

Q.  Were  you  w^orking  for  the  Macri  Company 
on  November  18,  1944?  [2188] 

A.     Right  about  that  time  I  went  to  work. 

Q.     About  the   18th? 

A.  Right  around  in  there;  I  couldn't  tell  you 
the  exact  date.    It  was  the  latter  part. 
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Q.  And  you  don't  know  whether  John  Klugg 
worked  for  Mr.  Macri  on  1068  or  not  ? 

A.  He  worked  for  Concrete  Construction  Com- 
pany, didn't  he? 

Q.  I  say,  do  you  know  whether  or  not  he  worked 
for  Mr.  Macri  on  1068,  or  not? 

A.     I  don't  believe  he's  on  our  payroll. 

Mr.  Olson:  Your  Honor,  I  would  like  to  have 
an  opportunity  to  go  through  these,  on  the  rest  of 
them. 

The  Court:  Very  well.  I  want  to  direct  coun- 
sel's attention  to  these  two  exhibits  that  seem  to  be 
duplicated  in  part,  that  is,  Macri 's  99  and  Macri 's 
76,  and  the  Clerk's  check  indicates  to  him  that  the 
vouchers  in  76  are  the  same  as  the  copies  shown 
in  99.  Now,  if  you  wish  to  withdraw  one  of  these, 
Mr.  Holman,  after  checking  them,  you  may  do  so. 
The  Court  will  adjourn  until  tomorrow  morning  at 
9:30. 

(Whereupon,  the  Court  took  a  recess  in  this 
cause  until  Wednesday,  March  19,  1947,  at 
9:30  o'clock  a.m.) 

Yakima,  Washington,  Wednesday,  March  19,  1947 
9:30  o'clock  A.M. 

(All  parties  present  as  before,  and  the  trial 
was  [2189]  resumed.) 

Mr.  Holman :  Your  Honor,  I  have  checked  Mac- 
ri's  76  and  Macri 's  Exhibit  99,  and  I  find  on  76  the 
originals  are  true  originals  of  the  carbons  on  99. 
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Now,  I've  forgotten  which  way  your  Honor  sug- 
gested  substituting.     This   part   is   duplicate,    and 
the  upper  part  is  check. 

The  Court:  I  think,  then,  the  one  that  has  both 
on  it  should  be  retained. 

Mr.  Holman:  Then  I'll  withdraw  76  and  return 
it  to  counsel,  as  it  is  from  their  file. 

The   Court:     All  right. 

Mr.  Olson:  Your  Honor  please,  I  have  served 
counsel  for  all  parties  with  our  brief,  and  including 
a  supplemental  brief;  in  other  words,  our  brief 
and  supplemental  to  the  brief  will  be  in  the  file 
simultaneously  and  I  would  like  to  hand  your 
.  Honor,  then,  our  memorandum  of  authorities. 

The  Court:     All  right. 

Cross-Examination 
(Continued) 
By  Mr.  Olson: 

Q.  Miss  Callahan,  I'll  hand  you  Macri's  identifi- 
cation 104  again.  Now,  would  you  look  at  104-58, 
you  will  notice  on  each  one  there  is  a  small  number. 
Do  you  find  that  one?  A.     Yes. 

Q.  Now,  that  exhibit  shows  the  material  was  sold 
to  whom?  A.     It  says  Burnsted  &  McCarthy. 

Q.     And  at  what  address? 

A.     712  North  49th  Street,  it  says  here. 

Q.  Now,  the  slip  attached  to  that  bears  what 
sijErnature ?  A.     I  don't  know;  I  can't  read  it. 

Q.     Well,  it  is  R.  Kirk,  isn't  it? 

A.  I  don't  know  whether  it  is  a  K  or  B ;  I  can't 
read  it. 
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Q.  You  didn't  find  that  name  on  the  payroll  of 
1062,  did  you,  on  either  Maori's  payroll  or  Schae- 
fer's  payroll? 

A.  I  would  have  to  look.  I  don't  remember  every 
man  on  the  payroll. 

Q.  What  I  want  to  know,  Miss  Callahan,  is  just 
how  and  by  what  notation  on  any  of  that  particular 
identification  it  was  that  made  you  include  it  on 
the  list  of  lumber  submitted  to  1062. 

A.  Well,  of  course,  the  packing  slip  is  marked 
Roza  Project,  but  these  slips  were  given  to  me  by 
Mr.  Burnsted,  who  was  ordering  and  expediting 
lumber,  and  there  is  writing,  "Charge  1062." 

Q.  And  the  reason  you  charged  it  to  1062  is  be- 
cause Mr.  Burnsted  told  you  to? 

A.     Because  Mr.  Burnsted  had  marked  it. 

Q.  Yes,  because  Mr.  Burnsted  wrote  in  pencil 
on  the  face  of  the  exhibit  "Charge  to  1062,  sched- 
ule 1." 

A.     Mr.  Burnsted  went  over  these  bills  with  me. 

Q.  Just  a  minute;  I'm  not  asking  what  Mr. 
Burnsted  did.  I  [2191]  say,  the  reason  you  charged 
to  1062  was  because  Mr.  Burnsted  wrote  that  nota- 
tion "Charge  Sunnyside  number  1,  1062"? 

A.     In  addition  to  the  fact  that  he  told  me  to. 

Q.     And  the  fact  that  he  told  you  to? 

A.     Yes. 

Q.  All  right.  Yes,  now,  what  does  that  show  as 
to  the  destination,  still  referring  to  58  on  the  face 
of  the  bill  that  you  made  up  your  compilation,  ex- 
hibits 102  and  101  from,  what  destination  is  shown 
on  Exhibit  104-58?  A.     Prosser. 
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Q.  Prosser,  Washington.  And  that  is  the  ad- 
dress of  1068,  is  it  not?  A.     That's  right. 

Q.  And  the  address  of  1062  was  Sunny  side, 
Washington;   right?  A.     That's   right. 

The  Court:  How  much  lumber  was  in  that  one, 
that  58? 

Q.  According  to  the — well,  how  much  lumber 
does  that  include.  Miss  Callahan? 

A.     12,217  feet. 

Q.  Now,  your  item  number  72,  104-72,  would 
you  get  that  one,  please?  Now,  that's  billed  to 
whom?  A.     Burnsted  &  McCarthy.   [2192] 

Q.     At  what   address?  A.     Prosser. 

Q.  Prosser,  Washington.  It  says  *' Destination, 
Prosser,  Washington,"  does  it? 

A.     No,  it  says  "address." 

Q.  Address,  Prosser,  Washington,  and  that  ad- 
dress is  the  address  of  1068,  is  it  not? 

A.     That's  right. 

Q.  And  Burnsted  &  McCarthy  had  charge  of 
1068  for  you,  did  they  not? 

Mr.  Holman:  Just  a  minute.  Your  Honor,  ob- 
jected to  as  not  proper  cross-examination. 

The  Court:     Overruled. 

A.     They  were  over  there. 

Q.     Yes.  A.     Mr.  Burnsted  ordered  lumber. 

Q.     Now,  that  covers  how  much  lumber? 

A.     14,688. 

Q.     Now  can  you  find  number  2?  A.     Yes. 

Q.     Do  you  have  that,  Mise  Callahan? 

A.     Yes. 
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Q.     Now,  what  lumber  does  that  include? 

A.     ^What  kiud,  you  mean? 

Q.  "Wliat  liunber  does  it  include:  what  quantity? 
■i2  board  [2193]  feet,  is  it  not? 

A.     That's  right 

Q.  And  it  consists  of  one  piece  of  luml^er  3  by 
12  by  14.  is  that  right? 

A.     There's  another  figure  here.  to. 

Q.  "Well,  that  invoice  you  charged  to  1062.  did 
you  not?  A.     Yes. 

Q.  I  don't  think  the  reporter  can  hear  yon,  nor 
anybody  else,  Miss  Callahan. 

A.     Yes,  it  says   ''Sunnyside.   TVashington." 

Q.     It  says  ''Sunnyside,  Washington"  on  itf 

A.     That's  right. 

Q.  And  for  that  reason  you  charged  it  to  1062. 
You  made  no  effort,  did  you.  Miss  Callahan,  to 
ascertain  whether  or  not  that  lumber  was  used  for 
forms  or  whether  it  was  used  for  other  jobs  on 
1062  by  Maeri  and  Company? 

A.     I   don't   think  I  understand  your   question. 

Q.  I  say.  in  making  up  tliis  compilation.  102 
and  101,  you  simply  were  endeavoi-ing  from  these 
invoices  and  what  Mr.  Burnsted  told  you  to  list 
all  of  the  lumber  that  went  to  1062.  irrespective 
of  the  pui-pose  for  which  it  was  to  ]>e  used? 

A.  Xo,  that  isn't  exactly  right.  I  checked  this 
with  Mr.  Macri  also.  I  know  we  didn't  get  all  the 
Imnber.  Init  it  is  all  the  lumber  that  I  could  find 
slips  for.   [2194] 
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Q.  Well,  that  3  by  12  by  14,  did  you  ascertain 
that  that  piece  of  lumber  three  inches  thick,  twelve 
inches  wide,  and  fourteen  feet  long  was  used  in 
making"  forms  for  concrete  structures'? 

A.  T  wouldn't  remember  that  particular  piece 
of  lumber. 

Q.  Well,  did  you  make  any  effort  to  ascertain 
whether  or  not  the  lumber  that  you  have  shown 
on  this  compilation  is  form  lumber?  That's  what 
I'm  trying  to  get  at. 

A.  No;  I  was  asked  to  record  the  lumber  that 
was  delivered  to  1062. 

Q.  And  your  compilation  of  102  and  101  in- 
cludes not  only  the  information  from  those  invoices, 
but  also  is  the  result  of  oral  instructions  and  infor- 
mation given  to  you  by  both  Mr.  Macri  and  by 
Mr.  Burnsted,  true?  A.     The  bills  are  here. 

The  Court:  Read  the  question.  See  if  you  can't 
answer  the  questions. 

A.  I  was  instructed  by  them,  corrected  and 
checked,  yes. 

Q.  Is  your  answer  to  my  last  question  yes.  Miss 
Callahan  ? 

A.     Yes,  I  received  oral  instructions. 

Q.  And  the  exhibits  101  and  102  includes  infor- 
mation which  you  received  orally  from  Mr.  Burn- 
sted and  Mr.  Macri? 

A.     Well,  I  find  that  rather  hard  to  answer. 

Q.  Well,  you  made  up  101  and  102,  did  you 
not?  A.     Yes,  I  did.  [2195] 
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Q.  Now,  in  making  it  up,  did  you  rely  in  addi- 
tion to  the  invoices  which  you  now  hold,  104,  on 
information  which  was  given  to  you  orally  by  Mr. 
Macri  and  Mr.  Burnsted?  A.     Yes,  some  of  it. 

Q.     Yes.    Now,   can  you  find  number  6,   104-6? 

A.     104-6. 

Q.     Now,  that  is  206  board  feet?  A.    Yes. 

Q.  And  what  notation  is  there  on  the  bill  itself 
to  indicate  that  that  is  chargeable  to  1062? 

A.  It  is  signed  for  by  Mr.  Staples ;  is  that  what 
you  mean? 

Q.  Is  that  what  you  relied  on,  the  fact  that  it 
was  signed  for  by  Mr.  Staples? 

A.  In  addition  to  the  fact  these  bills  were  all 
filed  under  1062. 

Q.  You  didn't  ascertain,  did  you,  Miss  Callahan, 
that  that  lumber  was  form  lumber  on  1062? 

A.  I  didn't  know  whether  it  was  form  lumber 
or  not. 

Q.  You  wouldn't  be  able  to  say  whether  or  not 
that  lumber  was  purchased  for  the  building  of 
Macri 's  office  on  the  yard? 

A.     I  wouldn't  know  that. 

Q.     All  right;  now  would  you  find  number  10? 

A.     Yes. 

Q.     Do  you  have  that?  [2196]  A.    .Yes. 

Q.  Now,  you  say  that  there  was  360  and  96 
board  feet  delivered,  do  you  not,  in  your  compila- 
tion 101,  based  on  those  numbers?  A.     Yes. 

Q.  You  show  it  under  dates  of  May  18  and  May 
31.  Actually  it's  all  shown  on  the  one  invoice,  is 
it  not,  dated  May  18?  A.     Yes. 
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Q.  In  other  words,  there  is  no  invoice  to  support 
the  May  31  date  which  you  show  on  your  compila- 
tion, 101  and  102,  but  they  are  in  fact  both  shown 
on  the  invoice  for  May  18,  1944;  that's  correct  is 
it  nof?  A.     This  one  says  May  31. 

Q.  Well,  that's  not  a  charge,  though,  is  it? 
That's  not  a  delivery.  A,     No. 

Q.  On  your  exhibit  101  and  102  you  show  360 
board  feet  on  May  18,  and  96  board  feet  on  May  31, 
is  that  not  so,  Miss  Callahan'?  A.     Yes. 

Q.  And  as  a  matter  of  fact,  those  two  items  are 
both  shown  on  an  invoice  dated  May  18? 

A.     That's  right. 

Q.  Now,  go  to  your  May  31  invoice  there,  and 
what  does  it  [2197]  show?  A.     It  is  a  credit. 

Q.  Of  how  many  feet;  how  many  board  feet 
of  lumber?  A.     380. 

Q.  Now,  where  do  you  show  that  credit  on  101 
and  102?  A.     I  don't. 

Mr.  Holman:     What  is  that  sub-number? 

Q.  What  is  the  sub-number  of  the  memorandum 
credit?  A.     104-12. 

Q.  104-12,  So  that  in  your  compilation,  then, 
Miss  Callahan,  it  is  a  fact,  is  it  not,  that  you  show 
delivered  to  1062  360  board  feet  and  96  board  feet, 
or  a  total  of  456  board  feet,  whereas  your  actual 
files  from  which  you've  made  up  this  compilation 
show  that  380  feet  of  that  lumber  was  credited 
back? 

A.  It  shows  as  being  delivered;  it  should  show 
as  being  credited. 
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Q,  And  your  compilation  does  not  show  that 
credit,  does  it?  A.    That's  right. 

.Q.  Now,  on  your  number  18,  w^ould  you  find 
that?  A.    Yes. 

Q.  That  is  320  board  feet  of  two  by  eight,  right? 
Or  it  includes  320  board  feet  of  two  by  eight? 

A.    Yes. 

Q.  And  also  includes  304  board  feet  of  two  by 
six?  [2198]  A.    Yes. 

Q.  That  again  is  lumber  used  for  building 
forms  on  1062,  is  it,  Miss  Callahan,  or  do  you 
know?  A.     I  wouldn't  know  form  lumber. 

Q.  It  also  includes,  the  same  exhibit,  does  it 
not,  Miss  Callahan,  includes  53  board  feet  con- 
sisting of  one  piece  of  lumber,  which  is  four  by 
eight? 

A.     That  20  feet  long,  is  that  what  you  mean? 

Q.  Well,  do  you  have  a  four  by  eight  there,  53 
board  feet?  A.     Yes,  I  think  that's  53. 

Q.  You  charged  that  on  your  compilation  to  this 
1062,  also,  did  you  not? 

A.     Yes;  it  was  delivered  to  1062. 

Q.  Matter  of  fact,  you  charged  all  the  lumber 
shown  on  that  slip  there  to  1062,  did  you  not? 

A.  Well,  let's  see.  Yes,  that's  lumber  Mr.  Ash- 
le,y  ordered. 

Q.     That's  lumber  Mr.  Ashley  got? 

A.    Yes. 

Q.  All  right.  Now,  can  you  find  your  num- 
ber 21?  A.     Yes. 
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Q.  And  that  consists  of  a  four  by  eight  and  a 
three  by  ten,  does  it  not?  A.     Right. 

Q.     Signed  for  by  whom'?  A.     Sheffield. 

Q.     Curtis    Sheffield?  A.     C.    H.    Sheffield. 

Q.  He  was  the  one  that  they  testified  to  was 
the  fine  grader,  or  did  you  hear  that  testimony'? 

A.     I  don't  know  about  that. 
,  Q.     Did  you  check  him  on  your  payroll,  or  do 
you  recall?  A.     I  don't  recall  that. 

Q.  All  right.  Let's  see,  that  was  88  board  feet 
altogether,  was  it  not?  A.     Yes. 

Q.  Now,  check  your  item  26.  What  piece  of 
lumber  does  that  include? 

A.     That  includes  24  pieces. 

Q.     Of  what?  A.     Two  by  six. 

Q.     Two  by  six?  A.     Yes. 

Q.  No  one  have  signed  for  that  lumber,  have 
they?  A.     No. 

Q.  What  was  there  to  indicate  to  you  upon  look- 
ing at  that  slip  that  it  went  to  1062  and  not  1068? 
How  did  you  ascertain  that? 

A.     It  was  charged  to  1062  on  the  books. 

Q.  There's  nothing  on  the  invoice  to  indicate 
where  that  lumber  went  to,  is  there?  [2200]  j 

A.     Not  on  this  slip. 

Q.  It's  not  signed  by  anybody;  simply  shows 
that  it  was  purchased  in  Sunnyside? 

A.     That's  right. 

Q.     And  that's  how  many  board  feet? 

A.  I  don't  know;  I'd  have  to  figure  that  out. 
384,  it  would  be. 
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Q.  Did  you  reduce  that  bill  to  board  feet  your- 
self in  making  your  compilation? 

A.     I  did  not. 

Q.  Where  did  you  get  your  384  board  feet  when 
you  figured  that  up? 

A.     I  got  a  man  to  do  it  for  me. 

Q.  I  see,  so  in  making  your  compilation,  then, 
101  and  102,  as  far  as  those  items  are  concerned, 
you  took  that  bill,  had  somebody  else  reduce  it  to 
board  feet,  and  then  you  put  his  figure  on  your  com- 
pilation? A.     That's  right. 

Q.  And  each  time  where  the  board  feet  was 
not  shown  on  the  bill  that's  what  you  did? 

A.     That's  right. 

Q.     Now,  will  you  get  your  item  number  32? 

A.    Yes. 

Q.  That  takes  in  570  board  feet,  consisting  of 
21  pieces  of  two  by  ten?  [2201]  A.     Right. 

Q.  And  what  is  there  to  indicate  that  that  went 
to  1062,  as  far  as  the  bill  is  concerned? 

A.     It  was  OK'd  by  Stickney. 

Q.  May  I  see  where  his  name  appears  there? 
That  is  the  W.E.S.?  A.     M.E.S. 

Q.     Or  M.E.S.  ?  A.     That's  right. 

Q.  You  don't  know,  again,  what  that  lumber 
was  used  for,  do  you.  Miss  Callahan?  A.     No. 

Q.     Now,  would  you  get  your  number  47? 

A.     Yes. 

Q.     The  invoice  on  that  is  from  whom? 

A.     Sequim  Lumber  and  Supply  Company. 

Q.     And  its  charged  to  whom  ? 

A.     Macri  and  Company. 


1992  Continental  Casualty  Co.  vs. 

(Testimony  of  Elizabeth  (  allahan.) 

Q.     At  what  address? 

A.  Well,  it  is  a  carload  of  lumber  that's  charged 
on  the  bill  here  by  railroad  spur. 

Q.  And  where  was  that  delivered,  if  you  can  tell 
from  that  bill? 

A.  It  is  lumber  that  came  from  Macri  Develop- 
ment Company. 

Q.  It  was  delivered  to  the  Macri  Development 
Company   in   [2202]    Seattle,   then?  A.     Yes. 

Q.  And  then  you  have  charged  in  your  compila- 
tion certain  portions  of  that  bill  to  1062,  have  you 
not  ?  A.     Yes. 

Q.  And  from  whence  did  you  get  the  informa- 
tion that  directed  you  to  charge  the  portion  of  it 
which  you  did  to  1062? 

A.  Well,  it  is  a  book  entry  on  the  Macri  Devel- 
opment books;  "charge  to  Sunnyside." 

Q.     And  who  made  the  book  entry? 

A.     The  auditor. 

Q.     And  where  did  he  get  the  information? 

A.     From  the  files  and  bills. 

Q.  What  is  there,  by  looking  at  the — I'm  re- 
ferring to  104-47,  to  indicate  where  that  lumber 
went,  other  than  to  the  Macri  Development  Com- 
pany ? 

A.     This  slip  that's  attached  to  it. 

Q.     No,  I'm  asking  you  on  47. 

A.     They're  all  part  of  47,  are  they  not? 

Q.  On  the  pink  one  upon  which  the  number  47 
is  written  in  ink,  what  is  there  on  that  slip  to  indi- 
cate what  part  of  that  lumber  went  to  1062? 
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A.  There's  nothing  on  that  slip;  that's  why  this 
is  attached  to  it. 

Mr.  Holman:  Just  a  minute;  may  it  please  the 
Court,  [2203]  she  has  a  right  to  tinish  her  answer. 

The  Court:     Read  the  question  and  answer. 

(Whereupon,  the  reporter  read  the  last  pre- 
vious question  and  answer.) 

The  Court:  That's  an  answer  to  the  question, 
Miss  Callahan.  Answer  counsel's  questions,  and 
then  if  there  are  explanations  to  make,  you  can 
leave  it  to  Mr.  Holman  to  bring  out  the  explana- 
tions.   Just  answer  the  questions  directly. 

Q.  (By  Mr.  Olson) :  Now,  the  portion  you 
refer  to  as  being  attached  is  a  white  slip  and  a 
yellow  slip,  right?  A.     Yes. 

Q.     And  those  are  pencil  notations'? 

A.     That's  right. 

Q.     And  who  made  those? 

A.     Whoever  worked  in  that  office  at  the  time. 

Q.     You  don't  know  who  made  them? 

A.     I  didn't  work  in  that  office  at  the  time. 

Q.  You  don't  know  where  they  got  the  infor- 
mation to  make  up  the  pencilled  notations?  You 
don't  know  where  they  got  that  information? 

A.     No. 

Q.  Whether  somebody  told  it  to  them  or  where 
it  came  from?         A.     No.    It  is  part  of  the  file. 

Q.  And  when  you  made  up  your  compilation, 
101  and  102,  you  [2204]  then  charged  and  placed  on 
that  compilation  that  portion  of  the  lumber  shown 
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on  the  pink  invoice  104-47  indicated  in  pencil  on 

the  attached  yellow  and  white  notations,  did  you 

not? 

A.  That  part  of  it  that's  charged  to  Sunny- 
side,  yes. 

Q.     And  that's  where  you  got  your  information? 

A.     That's   right. 

The  Court:  What  is  the  quantity  charged  to 
1062  on  that? 

Q.  Can  you  tell  from  that  notation  the  quantity 
that  was  charged;  by  looking  at  the  invoice  can 
you  tell.  Miss  Callahan? 

A.  No,  part  of  it  is  in  square  feet  and  part  of 
it  is  in  board  feet.  There  is  9900  board  feet,  and 
800  square  feet. 

Q.  Now,  look  at  your  identifications  or  your 
numbers  104-49  and  104-50.  A.     Yes. 

Q.     Now,  whose  notation  is  that? 

A.     Mr.  Burnsted. 

Q.  Mr.  Burnsted;  and  those  two  identifications 
are  the  source  of  your  information  in  compiling 
101  and  102  and  showing  lumber  from  1068  to 
1062,  is  that  what  that  is?  A.     Yes. 

Q.  And  you  know  nothing  about  that  except 
what  Mr.  Burnsted  wrote  on  those  two  slips  of 
paper?  [2205]  A.     That's  right. 

Q.  Did  he  make  both  pencil  and  the  green  crayon 
notations  ? 

A.  No,  the  pencil  notations  are  the  truck  driv- 
er's; the  green  crayon,  Mr.  Burnsted 's. 

Q.  When  did  Mr.  Burnsted  make  the  green 
crayon  notations? 
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A.  I  don't  know;  he  brought  me  these  slips  from 
Prosser  when  he  -came. 

Q.  Isn't  it  a  fact  that  Mr.  Burnsted  went  over 
those  bills  afterwards  and  made  these  pencil  nota- 
tions to  charge  one  here  and  one  someplace  else? 

A.  No,  that's  not  true.  He  brought  them  to  me 
in  this  manner. 

The  Court:     What's  the  quantity  on  those  two? 

Q.  What  is  the  quantity,  Miss  Callahan,  shown 
on  those  two?  A.     There's  640  square  feet. 

The  Court:     640,  did  you  say? 

A.  Square  feet.  I'll  have  to  add  the  board  feet. 
2790  board  feet. 

Mr.  Olson:  Your  Honor,  I  should  like  to  offer 
those  identifications  into  evidence. 

Mr.  Holman :     I  join,  your  Honor. 

The  Court:     Beg  pardon? 

Mr.  Holman:  I  have  no  objection  to  104  being 
admitted  in  its  entirety.  [2206] 

The  Court :  I  'm  not  clear  as  to  whether  counsel 's 
offer  refers  to  all  of  104,  or  just  the  sub-nimibers 
that  you  have  taken  up. 

Mr.  Olson:  I'm  offering  the  sub-numbers  that 
I  have  taken  up,  your  Honor. 

The   Court:     In   cross-examination? 

Mr.   Olson:     Yes. 

The  Court:  Well,  now,  let's  see.  Have  you  got 
those,  or  an}'  way  of  checking  with  me  on  the  num- 
bers ? 

Mr.  Olson:  Yes,  I  have  them,  your  honor.  104- 
58,  104-72,  104-2,  104-6,  10,  18,  21 
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The  Court:  I  had  12  there,  104-12.  Didn't  you 
have  that  one  too? 

Mr.  Olson :     Oh,  that 's  correct,  I  do  want  12. 

The  Court :     104-10,  and  the  next  is  104-12. 

Mr.  Olson:  Then  18 — I'm  just  reading  the  sub- 
numbers,  21,  26,  32,  47,  49,  50. 

The  Court:  That  tallies  with  my  notation  of 
them. 

Mr.  Holman :  Your  Honor,  I  would  like  to  offer 
the  whole  of  the  file,  so  it  cannot  be  torn  apart. 
Counsel  went  over  the  file. 

The  Court:  Well,  I  think  if  part  of  it  is  to  go 
in,  probably  all  of  it  should.  The  whole  of  104  will 
be  admitted,  then. 

(Whereupon,  defendant  Macri's  [2207]  Ex- 
hibit No.  104  for  identification  was  admitted 
in  evidence.) 

Cross-Examination 
(Continued) 
By  Mr.  Olson: 

Q.  Now,  do  you  have  a  copy  of  Exhibit  91, 
that's  your  compilation  of  the  costs  of  1068,  Miss 
Callahan  ?  A.     Yes. 

Q.  And  by  the  way,  did  you  happen  to  get  my 
copy  of  that?  A.     No,  I  don't  think  so. 

Q.  Well,  Miss  Callahan,  in  figuring  up  your 
labor  item,  number  1,  that  was  made  up  from  the 
certified  payroll  which  was  identified  here  in  evi- 
dence, is  that  correct?  A.     Yes. 
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Q.  And  your  payroll  taxes,  your  item  2,  is  a 
mathematical  computation  based  upon  item  1? 

A.    Yes. 

Q.  Well,  does  your  item  1  figure,  forty  nine  odd 
thousand  dollars,  is  that  a  net  amount  paid  to  the 
men,  or  is  that  the  gross  pajmient? 

A.     That's  the  gross  payment. 

Q.  Well,  now,  I  notice  in  item  2  you've  included 
your  old  age  benefit  taxes,  federal  unemployment, 
state  unemployment,  and  the  Workman's  Act;  was 
any  of  that  deducted  from  the  men? 

A.     This  represents  the  employer's  portion. 

Q.  Well,  then,  none  of  that  was  deducted  from 
the  men,  of  [2208]  item  2? 

A.  No,  not  if  I  understand  you  correctly.  There 
are  deductions,  but  this  represents  the  employer's 
payment. 

Q.  Now,  item  3,  the  rental  of  equipment  from 
H.  H.  Walker  and  Company,  do  you  have  the 
vouchers  on  that?  A.    Yes,  I  do. 

Q.     Where  are  they?    Do  you  have  them? 

A.     Yes,  I  do. 

Q.     May  I  have  them,  please? 

A.     Do  you  mind  if  I  take  my  checks  out? 

Q.     I'd  rather  they  be  left  all  together. 

Mr.  Holman:  Well,  then,  let's  leave  them  the 
way  they  are  and  have  them  marked  for  sub-num- 
bers. 

Mr.  Olson:  We're  willing  to  examine  them  right 
here  in  court,  in  the  presence  of  counsel. 

Mr.  Holman  :  I  'm  perfectly  willing  that  counsel 
examine  them. 
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Mr,  Olson:  It  won't  do  a  great  deal  of  good  for 
me  to  examine  them.  I'd  like  to  have  Mr.  Hender- 
shott  do  it. 

Mr.  Holman:  Then  I'd  like  them  marked  as 
sub-numbers. 

Mr.  Olson :  I  '11  set  it  right  here,  and  counsel  can 
have  them  marked  if  he  wishes.  As  I  understand, 
that  item  3,  Miss  Callahan,  represents  actual  money 
paid  out  [2209]  as  shown  by  the  invoices  which 
you've  just  now  handed  me,  to  H.  H.  Walker,  Inc.? 

A.  There  is  still  an  outstanding  balance  on  Mr. 
Walker;  is  that  what  you're  referring  to? 

Q.  (By  Mr.  Olson)  :  In  other  words,  it's  not 
yet  all  paid?  A.     That's  right. 

Q.  But  what  I'm  getting  at  is,  you've  been  billed 
for  that  amount,  is  that  right? 

A.     That's  right. 

Q.  That's  not  figured  on  O.P.A.  rentals,  but  is 
figured  on  actual  bill? 

A.  Oh,  it  is  actual  bill  from  them.  I  think 
they're  O.P.A.  prices,  all  right. 

Q.     Now,  on  item  4 

Mr.  Holman:  Pardon  me  just  a  minute,  counsel. 
May  I  have  this  marked  for  identification? 

(Whereupon,  folder  of  bills,  checks,  etc.,  on 
item  3,  specification  1068,  was  marked  defend- 
ant Macri's  Exhibit  No.  106  for  identification.) 

Q.  (By  Mr.  Olson)  :  Miss  Callahan,  your  item 
4,  rental  of  equipment  owned  by  Macri  and  Com- 
pany, that  figure  is  not  a  book  item  of  Macri's  books, 
as  I  understand  it?  A.     Is  not  a  book  item? 
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Q.  You  did  not  get  that  off  of  Mr.  Macri's  books 
any  place,  but  got  it  out  of  an  O.P.A.  book'?  [2210] 

A.     Well,  the  prices  are  out  of  the  O.P.A.  book. 

Q.  Well,  that's  where  you  got  the  entire  item  4, 
isn't  it,  as  far  as  the  amounts  are  concerned? 

A.  No,  it  was  given  to  me  by  Mr.  Burnsted, 
which  is  part  of  the  equipment  charged  to  concrete 
work. 

Q.  Did  Mr.  Burnsted  give  you  these  figures, 
$2000.00  on  a  long  wheel  base  flat  bed  truck? 

A.  No,  he  gave  me  the  equipment  and  I  put 
down  the  figures. 

Q.  So  I'm  asking  you,  then,  as  far  as  the  figures 
are  concerned,  they  didn't  come  out  of  Mr.  Macri's 
books,  but  came  out  of  an  O.P.A.  book? 

A.  Well,  that  was  made  up  a  long  time  ago,  and 
it  is  in  Mr.  Macri's  books;  is  that  what  you  mean? 

Q.  You  mean  that  figure  does  appear  in  Mr. 
Macri's  books,  then,  $2000.00?  A.     Yes. 

Q.     Do  you  have  that  book  with  you? 

A.     Yes,  I  believe  we  have.   I'm  not  sure. 

Q.     Would  you  produce  that,  please? 

A.  I  don 't  have  the  books  here  in  the  courtroom ; 
is  that  what  you  mean? 

Q.  I  understood  you  said  yesterday  when  this 
Exhibit  91  was  admitted  that  the  books  and  records 
from  which  the  same  was  made  were  here  available 
for  our  inspection.  You  said  that,  didn't  you.  Miss 
Callahan?  [2211] 

A.     I  said  they  could  be  produced. 

Mr.  Holman:  They're  over  at  the  hotel.  I  can 
send  for  them  if  necessary,  Mr.  Olson. 
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Q.  We  would  like  to  check  that  item.  Did  you 
get  the  figure  out  of  the  O.P.A.  book  yourself,  or 
did  someone  else  do  that? 

A.  I  was  trying  to  think — I  think  Mr.  Mackel 
helped  me  with  that. 

Q.     Who?  A.     Mr.  Mackel,  our  accountant. 

Q.     Is  he  here?  A.     No. 

Q.     He  was  here,  wasn't  he? 

A.     Yes,  he  was. 

Q.  Well,  is  he  the  one  that  got  those  figures, 
then  ? 

A.  He  helped  me  find  them.  That  was  quite  some 
time  ago. 

Q.  Do  you  have  the  O.P.A.  book  from  which  you 
got  those  figures,  here?  A.     Yes. 

Q.  Now,  your  item  5,  Miss  Callahan,  Martin  & 
Son,  ready  mixed  concrete,  $8,750.00;  from  where 
did  you  get  that  information? 

A.     Well,  that's  the  amount  of  their  contract. 

Q.     Do  you  have  their  contract  here? 

A.  I  believe  I  do.  I  don't  have  it  here,  right  at 
this  [2212]  moment,  ])ut  I  have  it  in  Yakima. 

Q.     Well,  how  did  you  arrive  at  that  figure? 

A.  I  do  have  the  file  with  all  their  statements 
and  checks,  their  progressive  monthly  payments;  is 
that  what  you  mean? 

Q.  Well,  I'm  just  trying  to  find  out  where  you 
got  the  figure,  whether  the  contract  was  a  lump  sum 
contract,  or 

A.     No,  it  was  paid  progressively. 
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Q.  Well,  would  you  get  us  those  figures.  Miss 
Callahan?  And  your  Potlatch  Yards,  nails,  wire, 
and  so  forth,  $571.56,  do  you  have  those  figures 
here,  invoices'?  A.     Yes. 

Q.  The  folder  that  you  have  handed  me  last, 
marked  item  5,  1068,  refers  to  item  5  on  your  Ex- 
hibit 911  A.     Yes. 

Q.  And  the  same  thing  with  your  folder  marked 
Item  6,  Manila  folder,  that  refers  to  item  6  of  your 
Exliibit  91?  A.     Yes. 

Q.     Now,  item  7 — item  8,  is 

A.     Ropes,  Inc. 

Q.  And  the  supporting  data  on  that  is  included 
in  the  manila  folder,  item  8,  1068? 

A.     Right. 

Q.  Now,  your  item  9,  do  you  have  a  folder  for 
that?   [2213]  A.     Yes,  I  have. 

Q.  That's  marked  item  9,  1068.  Do  you  have 
item  7  ?  I  did  skip  item  7,  Miss  Callahan. 

A.     Yes,  I  do. 

Q.  That's  marked  item  7,  1068.  Now,  what  is 
your  next  item  there?  A.     Item  10. 

Q.     Item  10.    Do  you  have  11,  12 

A.    Yes. 

Q.     What  is  that? 

A.  Ray  Shingshang,  placing  re-enforcement 
steel. 

Q.  Have  you  got  another  one?  Item  13.  Does 
that  include  the  data  on  all  of  your  items,  now? 
Miss  Callahan,  on  item  12,  Ray  Shingshang,  placing 
re-enforcement  steel,  that  represents  a  total  of  the 
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checks  which  are  included  in  the   folder  marked 

item  12  ?  A.     Yes. 

Q.  Do  you  know  whether  or  not  he  was  em- 
ployed under  a  contract? 

A.  No,  he  was  sent  over  there  to  place  the  re- 
enforcing  steel.    I  called  him  myself. 

Q.     Pardon? 

A.  I  called  him  myself.  He  was  working  for  us 
elsewhere,  and  when  it  was  time  to  place  that  steel, 
he  was  sent  over. 

Mr.  Olson:  Now,  your  Honor,  last  night  there 
was  [2214]  entrusted  to  me  Exliibits  91,  101  and 
102.  Your  Honor  now  has,  I  think,  91,  and  I  am 
now  returning  101  and  102.  That's  all  the  cross- 
examination. 

The  Court:     All  right. 

(Whereupon,  folder  of  bills,  checks,  etc.,  on 
item  5,  specification  1068,  was  marked  defend- 
ant Macri's  Exhibit  No.  107  for  identification. 

(Whereupon,  folder  of  bills,  checks,  etc.,  on 
item  6,  specification  1068,  was  marked  defend- 
ant Macri's  Exhibit  No.  108  for  identification. 

(Whereupon,  folder  of  bills,  checks,  etc.,  on 
item  7,  specification  1068,  was  marked  defend- 
ant Macri's  Exhibit  No.  109  for  identification. 

(Whereupon,  folder  of  bills,  checks,  etc.,  on 
item  8,  specification  1068,  was  marked  defend- 
ant Macri's  Exhibit  No.  110  for  identification. 
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(Whereupon,  folder  of  bills,  checks,  etc.,  on 
item  9,  specification  1068,  was  marked  defend- 
ant Macri's  Exhibit  No.  Ill  for  identification. 

(Whereupon,  folder  of  bills,  checks,  etc.,  on 
item  10,  specification  1068,  was  marked  defend- 
ant Macri's  Exhibit  No.  112  for  identification. 

(Whereupon,  folder  of  bills,  checks,  etc.,  on 
item  11,  specification  1068,  was  marked  defend- 
ant Macri's  Exhibit  No.  113  for  identification. 

(Whereupon,  folder  of  bills,  checks,  etc.,  on 
item  12,  specification  1068,  was  marked  defend- 
ant Macri's  Exhibit  No.  114  for  identification. 

(Whereupon,  folder  of  bills,  checks,  etc.,  on 
item  13,  specification  1068,  was  marked  defend- 
ant Macri's  Exhibit  No.  115  for  identification.) 

Mr.  Olson:  I  may  wish  to  recall  Miss  Callahan 
about  these  afterwards. 

Mr.  Holman:  Counsel,  do  you  want  this  Na- 
tional Defense  marked,  or  not. 

Mr.  Olson:  I  don't  care  whether  it  is  marked 
or  not,  but  I  want  to  use  it. 

Mr.  Holman:     For  identification,  Mr.  Clerk. 

(Whereupon,  Title  32,  National  Defense 
Chapter  11,  Part  1399,  was  marked  defendant 
Macri's  Exhibit  No.  116  for  identification.) 

Mr.  Olson:  Your  Honor,  if  these  identifications 
have  to  be  sub-marked,  why,  we're  not  going  to 
have  them  in  time  to  do  us  any  good. 
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Mr.  Holman:  Your  Honor,  I  have  no  objection 
to  Mr.  Olson  himself  using  any  of  the  files,  just  as 
they  are,  if  he  will  not  part  with  them  to  others, 
and  disarrange  them.  They're  in  order  for  the 
accounting,  and  that's  the  only  purpose  of  sub- 
marking  them. 

Mr.  Olson:  I  wonder  if  the  United  States  Mar- 
shal [2216]  could  accompany  our  accountant  and 
watch  him?   They're  not  going  to  do  me  any  good. 

Mr.  Holman:  That  inference  is  not  my  purpose 
at  all.  They're  in  line  for  the  bookkeeping  set-up 
of  the  business,  and  I  'd  like  to  keep  them  that  way, 
plus  the  fact  that  way  plus  the  fact  that  it's  already 
been  shown  that  it  is  convenient  to  refer  to  a  partic- 
ular paper. 

The  Court:  Well,  I  think  that  arrangements 
could  be  made  to  have  access  to  them  in  the  Clerk's 
room  under  his  supei*vision.  Would  that  be  ac- 
ceptable ? 

Mr.  Olson:  That's  fine.  I  have  in  mind  handing 
them  to  Mr.  Hendershott  and  having  him  go  some 
place  right  in  the  courthouse.  ' 

Mr.  Holman:  If  they're  not  taken  out  of  order, 
Mr.  Olson,  and  you  deliver  them  to  Mr.  Hendershott 
for  that  purpose,  I  have  no  objection,  but  to  have 
them  pulled  apart — — 

The  Court :  It  is  miderstood  they  will  be  kejit  in 
the  same  order. 

Mr.  Olson:  We'll  do  our  best  to  keep  them  in 
order.   We  have  no  desire  to  disarrange  the  files. 

The  Court:     Will  that  be  acceptable? 
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Mr.  Holman:  With  Mr.  Hendershott,  yonr 
Honor. 

The  Court:  Mr.  Granger  will  be  in  the  office, 
and  he  can  supervise  the  inspection  of  them.  [2217] 

Mr.  Holman:  Do  you  say  you  may  want  further 
cross-examination  ? 

Mr,  Olson:     I  may,  yes. 

Mr.  Holman:  Shall  I  proceed  with  redirect  as 
far  as  they've  gone,  your  Honor? 

The  Court:     All  right. 

Redirect  Examination 
By  Mr.  Holman: 

Q.  Miss  Callahan,  I'm  referring  to  exhibit  104, 
and  the  sub-numbers,  which  counsel  asked  you 
about.  I'll  ask  you — will  you  make  memo  of  these 
and  then  I  want  to  ask  you  one  question  about  aU 
of  them.  Sub-number  58,  72,  2,  6,  10,  12,  18,  21, 
26,  32,  47,  49,  and  50.  Will  you  tell  me  which  of 
those  have  been  paid  by  check  of  Macri  and  Com- 
pany, charged  to  1062? 

Mr.  Olson:  Did  you  say  by  check  to  Macri  and 
Company  ? 

Mr.  Holman:  No,  by  check  of  Macri  and  Com- 
pany, charged  to  1062. 

The  Court:     These  are  the  same  ones,  104? 

Mr.  Holman:  Those  are  the  same  ones  counsel 
offered,  your  Honor,  for  lumber. 

Mr.  Olson:  I'm  going  to  object  to  that  question, 
your  Honor,  on  the  gi'ound  that  it's  asking  for  a 
matter  that's  not  the  best  evidence,  and  on  the  fur- 
ther ground  that  it  will  be  a  self-serving  statement, 
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and  not  proper  [2218]  redirect  examination,  because 
the  witness  testified  in  making  up  the  compilation 
that  she  made  it  up  from  the  data   contained  in 
Exhibit  104. 

Mr.  Holman :  But  your  Honor,  this,  is  with  re- 
spect to  items  of  pa3^ment,  and  it  was  shown  merely 
for  the  purpose  of  the  lumber  going  into  the  job, 
the  quantity  of  lumber;  the  figures  were  not 
involved. 

Mr.  Olson:     What  figures? 

Mr.  Holman:  The  prices  were  not  involved; 
merely  quantities  of  lumber. 

Mr.  Olson:     Well,  I  didn't  go  into  prices. 

Mr.  Holman:     No;  I  say,  they're  not  involved. 

The  Court:  The  only  thing  that  could  have  a 
bearing  here  on  the  question  at  issue,  as  I  see  it, 
would  be  some  notation  on  the  check  designating 
them  as  1062  or  otherwise. 

Mr.  Holman:  That's  what  I  have  in  mind,  your 
Honor. 

Mr.  Olson:  We  didn't  use  the  checks,  your 
Honor,  in  cross-examination,  and  she  didn't  use  the 
checks  in  making  up  the  compilation.  She  used  this 
Exhibit  104. 

The  Court:  I  don't  believe  there  is  any  evidence 
that  she  did  use  the  checks.  She  didn't  draw  the 
checks,  did  she? 

Mr.  Holman:  I  presume  she  drew  them;  she 
dicbi't  [2219]  sign  them. 

The  Court:  It  seems  to  me  it  would  be  self- 
serving,  a  notation  on  the  check  as  to  where  the 
segregation  should  be  made.   Sustain  the  objection. 
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Mr.  Holman:  Could  Miss  Callahan  go  to  get 
those  books,  your  Honor,  if  they're  at  the  hotel? 
You  wanted  the  books,  did  you  not,  counsel? 

Mr.  Olson:  Yes,  that  one  that  supports  that  one 
item. 

The  Court:  I  think  she  said  there  is  one  book 
or  some  records  that  she  has  that  are  here,  and  one 
in  Seattle. 

Mr.  Olson:  I  didn't  understand  any  was  in 
Seattle.  Item  4  on  Exhibit  91,  the  rental,  as  I  under- 
stand, that's  in  the  books,  and  I  wanted  to  see  the 
books  on  that  item. 

The  Court:  Do  you  have  that  book  here.  Miss 
Callahan? 

Witness:     No,  I  don't. 

Q.     (By  Mr.  Holman):     Where  is  it? 

A.     In  Seattle. 

Q.     Those  are  books  of  the  other  company? 

A.     Part  of  them,  yes. 

Q.     What  company  would  that  be? 

A.  Well,  that  would  be — no,  that  would  be  Macri 
and  Company. 

Q.     But  what  books,  what  job?    [2220] 

A.     1068. 

Q.     Are  the  1068  books  here? 

A.     Not  all  of  them,  no.    Not  complete. 

Q.  How  much  books  do  you  have  on  1068  here. 
Miss  Callahan? 

A.     Just  the  check  register,  I  believe. 

The  Court:  Well,  get  what  records  you  have 
here  that  counsel  wants,  and  bring  them  back  as 
soon  as  you  can.  Miss  Callahan. 
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Mr.  Holman:  Your  Honor,  I  have  one  other 
witness.  The  Marshal  is  out  with  a  forthwith  sub- 
poena, and  I  thought  he'd  be  back  by  10:30.  He 
hasn't  returned  yet.  That  would  be  my  final  witness. 

The  Court:  Well,  I  can  take  a  mid-morning 
recess  now,  and  by  the  time  we  get  through,  we 
should  proceed  anyway. 

(Short  recess. 

(All  parties  present  as  before,  and  the  trial 
was  resumed.) 

Mr.  Holman:  Your  Honor,  the  Marshal  has  in- 
formed me  that  he  will  be  unable  to  sei've  that  sub- 
poena until  noon. 

The  Court:  Well,  let's  proceed,  then,  with  re- 
buttal, with  the  understanding  that  you  may  re- 
open and  call  the  witness  when  he's  available.  Is 
there  any  objection  to  that?   [2221] 

Mr.  Olson:     No,  your  Honor. 

The  Court:  And  also,  of  course,  subject  to  your 
right  of  cross-examination  of  Miss  Callahan. 

Mr.  Olson:  I  believe  Goerig  and  Philp  have 
something  they  wish  to  put  in,  at  any  rate. 

The  Court:  Oh,  yes,  do  you  have  anything  to 
put  in  for  Groerig  and  Philp,  Mr.  Hawkins? 

(Whereupon,  assignment  Macri  to  Seattle- 
First  National  Bank  was  marked  defendants 
Ooerig  &  Philp  Exhibit  No.  117  for  identifi- 
cation.) 

Mr.  Hawldns:  The  first  matter  I  want  to  take 
up  is  this  exhibit.    This  exhibit  relates  only  to  the 
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issues  between  Goerig  and  Pliilp  and  the  Macris. 
It  was  stipulated  in  connection  with  the  cases  that 
started  on  the  19th  of  February  in  this  court  that 
we  could  secure  a  copy  of  the  assignment  from  Mr. 
DeWolf  Emory,  an  attorney  in  Seattle,  and  that 
this  copy  could  be  introduced  into  evidence  as  the 
original,  upon  Mr.  Emory's  statement  that  it  was 
a  copy  of  the  original,  and  that  that  exhibit  would 
be  admitted  not  only  as  evidence  in  those  cases,  but 
in  the  cases  that  are  presently  being  tried  before 
your  Honor,  and  I  have  this  letter  dated  February 
27  on  the  letterhead  of  Emory  and  Howe,  attorneys 
at  law  in  Seattle. 

Mr.  Holman:  You  don't  want  it  in  the  record 
yet.  [2222]  Did  you  want  to  read  the  letter  into 
the  record  ? 

Mr.  Hawkins:  Well,  I  thought  I  would.  I  am 
offering  it  at  this  time,  and  I'm  presenting  the 
matter  to  the  Court. 

The  Court:  Well,  is  there  objection  to  its  ad- 
mission ? 

Mr.  Holman:  Yes,  your  Honor.  The  objection 
is  this;  not  as  to  this  being  a  carbon  copy,  nor  as 
to  it  being  typed  signatures,  nor  as  to  the  fact  that 
there  was  an  assignment,  but  basically,  the  objection 
is  this,  your  Honor:  Counsel  interrogated  Mr. 
Macri  on  the  stand  with  respect  to  this,  even  in- 
cluding the  matter  of  whether  his  notes  had  been 
demanded  for  payment,  and  he  said  that  they  had, 
several  times,  as  I  recall  the  testimony,  but  the 
assignment  itself  is  supplemented  by  a  copy  of  tlie 
complaint  and  summons  as  served  on  Mr.  Goerig, 
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and  I  think  if  one  goes  in,  the  other  should  go  in 
too;  otherwise  the  Court  doesn't  have  the  story. 

Mr.  Hawkins:  Well,  I  understand  the  summons 
and  complaint  already  is  in  evidence  in  those  other 
cases,  and  of  course  I  have  no  objection  to  its  being 
in  evidence  in  this  case. 

Mr.  Holman:  Now,  the  objection  we  have,  and 
the  only  objection  we  have,  is  that  the  assignment 
upon  its  [2223]  face  purports  to  be  a  complete  as- 
sigimient  of  all  interest  which  Macri  may  have 
against  Goerig  and  Philp  under  the  agreement  ter- 
minating joint  venture,  which  is  in  evidence,  but 
under  the  testimony  which  Mr.  Macri  has  given  it 
is  evident  that  this  is,  after  all,  an  assigmnent  to 
secure  an  indebtedness,  and  is  not  a  final  or  com- 
plete sale  and  transfer,  and  therefore  the  effect  of 
the  assignment  so  far  as  these  cases  are  concerned 
is  the  same  as  if  there  had  been  a  mortgage  and 
note,  and  that  that  had  not  yet  been  foreclosed,  or 
if  a  foreclosure  proceeding  had  been  started  and 
had  not  yet  been  terminated.  So  far  as  the  ultimate 
fact  of  assignment  is  concerned,  if  correlated  to  the 
whole  transaction  at  the  bank  we  would  have  no 
objection  whatsoever,  but  in  the  absence  of  complete 
proof  as  to  the  true  relationship  with  the  bank,  it 
is  not  admissible. 

The  Court:  What  does  this  letter  and  this  docu- 
ment, show,  that  it  is  an  assignment  for  security? 

Mr.  Holman:  No,  just  an  assignment,  your 
Honor. 

Ml'.  Hawkins :  Your  Honor,  the  complaint  intro- 
duced in  evidence  shows  that  the  assignment  was 
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given  as  collateral  security.  Mr.  Macri  on  the  stand, 
if  I  recall  liis  testimony  correctly,  admitted  \w  had 
executed  an  assigmnent  to  the  bank  to  secure  an 
indebtedness  to  the  bank,  and  that  that  indebtedness 
had  not  been  paid,  [2224]  although  demand  had 
been  made. 

The  Court:     Was  that  in  this  case? 

Mr.  Hawldns:     No,  not  in  this  case. 

Mr.  Holman:  I  will  stipulate  he  would  testify 
the  same  in  this  case. 

The  Court:  It  is  stipulated,  then,  he  would 
testify  the  same  in  this  case  as  he  testified  in  the 
prior  cases,  as  to  the  assignment;  and  you're  not 
objecting  that  it  is  a  copy? 

Mr.  Holman :     No,  no ;  we  had  that  agreement. 

The  Court:  Then  I  think  I  should  admit  it  in 
evidence  and  determine  what  weight  it  should  have 
later. 

Mr.  Hawkins :  I  might  call  your  attention  to  the 
fact  that  the  assignment  is  undated  and  unacknowl- 
edged, and  Mr.  Emory  states  that  is  the  case  with 
the  original.  Although  these  blanks  show,  that 
doesn't  mean  it  is  not  a  correct  copy. 

(Whereupon,  defendants  Goerig  &  Philp  Ex- 
hibit No.  117  for  identification  was  admitted  in 
evidence.) 

Mr.  Olson:  Your  Honor,  I  might  possibly  save 
comisel  a  little  trouble.  I  anticipate  that  this  witness 
he's  got  subjDoenaed  is  Mr.  John  Klugg. 

Mr.  Holman:     That's  correct. 
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Mr.  Olson:  And  I  myself  served  Mr.  John 
Klugg  [2225]  with  a  subpoena  last  night  to  be  here 
at  1 :30  this  afternoon. 

The  Court:  Well,  he  should  be  here,  then,  with- 
out your  sei*\dng  another  subpoena. 

Mr.  Olson:     Counsel  can  do  as  he  likes  about  it. 

The  Court:  If  you  have  subpoenaed  him,  that 
should  be  sufficient. 

Mr.  Holman:     That's  all  I  want. 

Mr.  Olson:  I  did  serve  Jolm  Khigg  with  a  sub- 
poena last  night  to  be  here  at  1:30  this  afternoon. 

The  Court:  It  will  be  understood,  then,  that  he 
will  be  available  to  either  party. 

Mr.  Olson :  Now,  your  Honor,  in  connection  with 
our  rebuttal,  I'd  like  to  offer  in  evidence  Macii's 
identification  69  and  Macri's  identification  68.  68 
and  69  are  both  on  the  letterhead  of  the  Concrete 
Construction  Company,  each  addressed  to  Macri 
and  Company,  were  produced  by  the  defendant 
Macri  out  of  his  files,  showing  claims  presented  for 
additional  compensation,  and  are  offered,  your 
Honor,  in  connection  with  their  testimony  that  they 
at  all  times  were  dealing  under  the  sub-contract 
without  objection  from  us. 

The  Court:     Did  you  show  those  to  counsel? 

Mr.  Holman :  These  were  produced,  your  Honor, 
and  identified  by  Mr.  Schaefer  on  cross-examina- 
tion. We  [2226]  object  to  them  for  the  reason  that 
they  are  self-serving  documents.  The  only  inquiry 
made  of  Mr.  Schaefer  and  the  answer  to  which  he 
gave  was  that  with  reference  to  identification  68 
he  had  billed  for  a  total  of  $35,745.73,  and  that  with 
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identification  69  of  August  14,  1945,  he  had  billed 
for  $43,837.25.  That  was  the  extent  to  which  the 
inquiry  went.  The  items  presented  in  these  various 
statements,  in  these  two  statements,  are  iten^s  pi-e- 
pared  by  the  use  plaintiff,  and  would  be  part  of 
their  case  in  chief,  and  they  were  here  as  identifica- 
tions as  part  of  the  case  in  chief,  and  were  not  used, 
so  that  the  matter  of  combatting,  the  time  items 
specified  in  the  two  identifications  has  prevented 
the  defendants  from  having  an  opportunity  to  cross- 
examine  with  respect  to  those  entries,  if  counsel 
had  examined  as  to  them  imder  the  identifications 
as  part  of  his  case  in  chief.  Now,  to  offer  them 
merely  for  the  purpose  that  they  had  been  used,  I 
submit  is  not  proper  rebuttal. 

The  Court:  Is  there  any  objection  on  the 
ground  of  lack  of  sufficient  identification  on  them? 

Mr.  Holman:  Mr.  Schaefer  did  identify  them, 
your  Honor,  on  my  cross-examination. 

The  Court:  Was  it  shown  that  the  originals 
were  mailed  to  Macri  and  Company? 

Mr.  Holman:  They  came  out  of  Macri  and 
Company's  [2227]  file,  your  Honor.  They  were 
produced  out  of  my  files.  There  is  no  question  of 
those  having  been  received  in  due  course,  but  I  had 
them  identified,  may  it  jDlease  the  Court,  for  the 
particular  purpose  of  giving  coimsel  opportunity 
to  interrogate  as  to  them,  either  or  redirect  or  in 
chief,  and  they  did  nothing  about  it,  and  they  weie 
not  identified  for  the  purpose  of  fixing  anything 
except  the  ultimate  amomits,  as  a  matter  of  billing. 

Mr.  Olson:     I  would  like  to  be  heard  further. 
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The  Court:  Well,  perhaps  I  might  save  a  little 
time  by  saying  that  the  principal  purpose,  as  I 
recall,  of  introducing  the  checks  and  check  vouchers 
showing  the  payment  by  Macii  to  Schaefer  was  to 
show  that  the  parties  continued  to  deal  under  the 
sub-contract,  and  that  Mr.  Schaefer  had  accepted 
witliout  protest  or  without  comment,  i)resumably, 
progress  payments  made  from  time  to  time  mider 
the  sub-contract.  That  was  tiie  main  purpose,  as 
I  I'ecall,  of  the  introduction  in  evidence  of  the 
checks  and  check  vouchers,  because  the  amount  of 
the  payment  by  Macri  to  Schaefer  has  been  settled 
and  agreed  upon  in  pre-trial  conference.  It  strikes 
me  that  these  identifications  here  should  be  received 
in  evidence  for  the  same  purpose,  not  as  evidence 
of  the  amoimt  of  extras  or  the  amount  of  loss,  but 
merely  by  way  of  rebuttal  in  rebutting  the  evidence 
that  there  was  dealing  throughout  [2228]  under  the 
sub-contract,  and  that  payments  were  made  and 
accepted. 

Mr.  Holman:  There  is  no  issue  of  fact  on  that. 
They  were  received  currently;  the  one,  your  Honor 
will  note,  is  undated. 

The  Court:  They  simply  show  that  at  that  date 
Mr.  Schaefer  was  making  claims  outside  of  and 
beyond  the  sub-contract,  and  tliat  is  the  sole  pur- 
pose for  which  they  will  be  admitted. 

Mr.  Holman:  Your  Honor,  these  are  subse- 
quent to  completion  of  performance,  and  they 
would  hark  as  to  payment  of  those  bills  that  Macri 
paid,  and  not  with  the  first  set  of  checks  that  had 
to  do  with  the  job. 
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The  Court:  I  understand  that,  but  I  think  the 
time  element  would  go  to  their  weight,  instead  of 
admissibility.  I  want  it  distinctly  understood  that 
the  Court  does  not  consider  they  have  any  probative 
value  as  to  their  contents. 

Mr.  Olson:  Our  position  has  been  that  we're 
suing  for  the  reasonable  value  of  our  services,  and 
this  is  in  connection  with  their  case  that  we  never 
submitted  them  any  statements,  never  submitted  any 
bills,  and  never  complained  about  the  payments 
being  made  under  the  sub-contract. 

(Whereupon,  defendant  Macri's  [2229]  Ex- 
hibits Nos.  68  and  69  for  identification  were 
admitted  in  evidence  on  behalf  of  the  plaintiff.) 

Mr.  Olson:  Now,  I  would  like  to  call  upon 
counsel  for  Macri  and  Company  to  produce  his 
copies  of  the  documents  entitled  invoice  15,58,  in- 
voice 1539,  invoice  1540,  invoice  1541,  1542,  1543, 
1544,  1545,  1546,  1547,  1548,  all  dated  January  26, 
1945,  with  the  exception  of  invoice  1548,  which  is 
dated  February  3,  1945. 

Mr.  Holman:     May  I  see  what  they  are? 

Mr.  Olson:  Marked  defendant's  Exhibit  8  to 
the  deposition  of  Mr.  Schaefer  taken  in  caunsel 
Holman 's  office. 

The  C^ourt:  I  don't  know  that  I  ^e.i  just  wliat 
those  invoice  numbers  refer  to. 

Mr.  Olson:  Well,  they're  just  an  identification 
number  on  the  top  of  each  of  the  letters.  Your 
Honor  hasn't  seen  these,  I  don't  think,  or  has  noth- 
ing to  go  by.  I'm  just  giving  them  for  identification 
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to  Mr.  Ilolman.  They  are  likewise  statements  Mr. 
Schaefer  submitted  to  Macri  and  Company  for  ad- 
ditional compensation. 

Mr.  Holman:  Did  you  say  that  Avas  in  the  depo- 
sition ? 

Mr.  Olson:  This  was  referred  to  in  the  deposi- 
tion, yes,  and  you  had  this  marked  as  an  identifica- 
tion by  the  [2230]  reporter,  but  I  believe  that  is  my 
copy,  Mr.  Hohnan,  and  what  I'm  asking  for  is  your 
copy,  if  you  have  it. 

Mr.  Holman:     Where  is  it  in  the  deposition? 

Mr.  Olson:     It  is  marked  there. 

Mr.  Holman:  Well,  I  know,  but  whose  depo- 
sition ? 

Mr.  Olson:  Mr.  Schaefer 's  deposition.  It  is 
referred  to  on  page  14  of  the  deposition,  in  one 
place;  page  13. 

Mr.  Holman:  In  my  copy  of  the  deposition 
Schaefer  starts  at  page  22  and  refers  to  six  docu- 
ments on  page  28. 

Mr.  Olson:  Well,  mine  on  Mr.  Schaefer  com- 
mences at  page  1.  The  reporter  on  mine  has  started 
with  page  1  at  each  deposition,  that  is,  he  takes  one 
witness,  starts  with  page  1,  when  he  comes  to  the 
next  witness  he  starts  renmnbering.  Oh,  yes,  it 
starts  on  22,  then  goes  up  to  36,  and  then  starts 
with  1.  I  think  they  had  a  change  of  reporters  on 
Mr.  Schaefer 's  deposition,  so  it  is  numbered  22  to 
36  and  then  it  starts  with  page  1  again,  and  it  is 
on  page  13  of  the  second  number,  the  second  num- 
bered page  13  of  ]\Ir.  Schaefer 's  deposition. 
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The  Court:  Has  there  been  a  previous  demand 
for  the  production  of  these  documents '? 

Mr.  Hobnan:     No,  there  has  not. 

Mr.  Olson:  But  they  were  marked  as  an  exhibit 
to  [2231]  Mr.  Schaefer 's  deposition,  and 

The  Court:  Oh,  I  see,  they  were  documents  that 
were  produced  when  Mr.  Schaefer 's  deposition  was 
taken. 

(Discussion  of  deposition  by  counsel.) 

Mr.  Olson:  Well,  will  you  produce  a  copy  of 
your  letter  to  Mr.  McKelvey  dated  March  14,  1945? 

Mr.  Holman :  Did  you  demand  these  ?  I  thought 
I  furnished  all  that  you  demanded. 

Mr.  Olson:  And  Mr.  McKelvey 's  letter  to  you 
dated  March  9,  1945. 

Mr.  Holman:  Mr.  Olson,  I  did  supply  you  with 
all  that  you  made  written  demand  on,  did  I  not? 

Mr.  Olson:     Well,  give  me  the  letters. 

Mr.  Holman:     Well,  I'm  asking  you  if  I  didn't? 

Mr.  Olson:  We'll  spend  less  time  if  you  give 
me  the  letters.   I  think  you  did,  Mr.  Holman. 

Mr.  Holman:  March  9,  from  McKelvey.  I  have 
that  letter.   Do  you  want  that? 

Mr.  Olson:     Yes. 

Mr.  Holman:     March  14;  here  it  is. 

Mr.  Olson:  Now,  Mr.  Holman,  do  you  have  the 
claim,  reading  the  first  paragraph  of  this  letter  of 
March  9:  "We  are  enclosing  herewith  copy  of  claim 
presented  to  us  by  the  Concrete  Construction  Com- 
pany, made  against  Macri  and  Company."  Now,  do 
you  have  that  claim?   [2232] 
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Mr.  Holmaii :  I  am  very  much  micler  the  impres- 
sion that  that  is  the  one  marked  Exhibit  68,  but  I 
don't  know,  since  Exhibit  69  is  August  14,  which 
would  be  after  the  date  of  that  letter.  I  know  it 
w^as  this  one  I  have  marked  myself,  you  see,  it  was 
sent  to  our  firm,  and  I  marked  "file  Macri  and 
Company"  so  that  one  "^s  an  August  date. 

(Whereupon,  Letter  McKelvey  to  Holman, 
dated  March  9,  1945,  was  marked  plaintiff's 
Exhibit  No.  118  for  identification.) 

Mr.  Holman:  By  the  wa}^  you  asked  for  one 
letter  of  March  14.  There  are  two  letters  of  March 
14,  one  referring  to  1068,  and  the  other  1062.  Do 
you  want  them  both?  I  think  this  should  be  in,  too, 
your  Honor,  March  12,  because  it  refers  to  the 
claim  of  $35,745.73,  which  is  Exhibit  68,  so  I  think 
the  letter  of  March  12  should  be  part  of  the  corre- 
spondence, too,  but  the  point  I'm  making,  Mr. 
Olson,  in  asking  for  a  letter  of  March  14  from 
me,  there  are  two  to  McKelvey  on  March  14.  That's 
the  one  on  1062.  Do  you  want  the  one  on  1068  also  ? 

Mr.  Olson:  I'll  take  a  look  at  it.  Well,  you  do 
not  have  them  in  your  files,  the  compilation  of  the 
invoices  that  I  just  mentioned? 

Mr.  Holman:  No,  that's  never  been  sent,  never 
been  submitted,  and  never  been  seen  until  it  was 
marked  [2233]  for  identification  at  that  time,  and 
not  produced  when  McKelvey  was  in  the  office. 
Now,  I  have  considerable  more  correspondence  with 
McKelvey 
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The  Court:  Am  I  correct  in  assuming  now  that 
this  correspondence,  at  least  it  is  not  shown  that 
they  were  received  by  Mr.  Macri  in  due  course  of 
mail,  but  sometime  during  negotiations  Mr.  McKel- 
vey  brought  them  into  your  office  ? 

Mr.  Holman:  Yes,  brought  them  in,  but  they 
were  neither  shown  nor  discussed. 

The  Court:     And  weren't  left  with  you? 

Mr.  Holman :     No,  no ;  never  ha,ve  had  them. 

Mr.  Olson:  Of  course,  we'll  endeavor  to  show 
otherwise. 

Mr.  Holman:     I  hope  you  can. 

The  Court:  I  just  wanted  to  get  Mr.  Holman 's 
position  on  the  matter.  I'm  interested  now  in  the 
matter  of  production. 

(Whereupon,  statement  by  months  of  costs 
by  Schaefer  on  1062  was  marked  plaintiff's- 
Exhibit  No.  119  for  identification.)  [2234] 

M.  C.  SCHAEFER 

the  plaintiff,  recalled  as  a  witness  in  his  own  behalr, 
in  rebuttal,  testified  as  follows: 

Direct  Exmination 
By  Mr.  Olson : 

Q.  Mr.  Schaefer,  showing  you  defendant's  Ex- 
hibit number  105,  would  you  examine  that  and  state 
whether  or  not  you  ever  saw  that  before  it  was  pro- 
duced in  court  here  yesterday?  A.     I  did  not. 

Q.  Was  it  ever  received,  the  original  of  that, 
or  a  copy,  ever  received  by  you  in  the  mail? 

A.     It  was  not. 
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Q.  Now,  I  notice  that  it  says  on  the  top  of  it 
a  corrected  statement.  AYas  any  similar  statement 
of  which  that  may  be  a  corrected  statement  ever 
mailed,  furnished  or  handed  you  by  Macri  and  Com- 
pany or  any  of  his  representatives  ? 

A.     It  was  not. 

The  Court:     May  I  see  that,  please? 

Q.  Now,  showing  you  i)laintiff's  identification 
119,  Mr.  Schaefer,  can  you  state  whether  or  not  the 
original  or  a  carbon  copy  of  that  statement  was 
ever  handed  to  Mr.  Macri  or  to  his  attorney,  do 
you  know?  A.     I  couldn't  state  as  to  that. 

Q.     Pardon? 

A.  I  couldn't  state  that  it  was  ever  handed  to 
them.  I  did  not,  I  don't  believe.  I  believe  this 
here  was  mailed  by  myself  to  Mr.  McKelvey,  who 
was  representing  me  at  the  time.  This  was  gotten 
up  at  the  request  of  Mr.  Holman  at  a  meeting  in 
Mr.  Holman 's  office  on  January  23.  He  wanted  a 
breakdown  as  to  what  our  costs  were,  what  our 
expenses  had  been  by  the  month. 

Q.  What  discussion  did  you  have  then  about 
costs?  [2235] 

A.     Our  discussion  at  that  time  was 

Q.     AVho  was  there,  first,  Mr.  Schaefer? 

A.  At  that  time  there  was  present  Mr.  Holman, 
Mr.  Macri,  Mr.  McKelvey,  Pat  Darcy,  William  E. 
Schaefer,  Roy  F.  Owen 

Mr.  Holman:     Who?  A.     Roy  Owen. 

Mr.  Holman:     That  was  the  surety  man? 

A.     That  was  the  surety  man,  yes. 
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Q.     Whose  surety? 

A.  Well,  he  is  an  insurance  adjuster,  in  his  own 
business. 

Mr.  Hohnan:     For  the  Glen  Falls? 

A.     Roy  F.  Owen  and  Company. 

Mr.  Holman:     For  the  Glen  Falls?  A.     Yes. 

Q.  All  right;  now,  what  discussion  was  had 
then? 

The  Court:     What  date  was  this? 

A.     Januaiy  23. 

Q.     \^Tiatyearl 

A.  1945.  The  discussion  that  time,  that  is,  there 
had  been  previous  discussions  between  McKelvey's 
office  and  Holman 's  office 

Ml*.  Holman:  I  move  that  be  stricken  as  hear- 
say, your  Honor. 

The  Court:  Yes,  that  wiU  be  stricken.  Tell 
what  [2236]  happened  at  that  time,  and  what  was 
said,  Mr.  Schaefer. 

A.  Well,  at  this  meeting,  and  the  purpose  this 
was  gotten  up  for  was  to  arrive  at  a  price,  there 
was  negotiation  at  that  time  to  arrive  at  a  new 
price  for  1062,  and  also  for  1068,  and  this  was 
gotten  up  to  show  what  our  expenses  had  been,  and 
before  this  time  I  had  given  Mr.  McKelvey  figures 
of  what  the  average 

Mr.  Holman:  Your  Honor,  I  object  to  the  wit- 
ness testifying  as  to  his  transactions  with  McKelvey. 
Naturally  we  can't  combat  those. 

The  ^'oiu't:  Yes,  that  is  improper  and  will  be 
stricken.  Just  confine  yourself  to  what  was  said 
and  done  at  this  meeting. 
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A.  Then  at  this  meeting,  further,  there  was  dis- 
cussion about  the  excavating,  and  we  showed  some 
of  the  pictures  of  the  excavations,  and  at  that  meet- 
ing Mr.  Macri  or  Mr.  Holman  stated  for  Mr.  Macri 
that  Mr.  Macri  was  being  paid  for  the  quantity  that 
he'd  excavated,  that  he  was  not  being  paid  for  the 
quantity  according  to  the  specification,  that  is,  on 
the  1  to  1  slojDC,  and  I  asked  Mr.  Holman,  and 
further  Mr.  Hohnan  said  he  didn't  know  where 
Uncle  Sam  was  paying  anyone  for  other  work,  and 
he  couldn't  see  how  he  was  going  to  receive  addi- 
tional compensation  out  of  that  from  Uncle  Sam; 
well,  I  says  "What  will  your  attitude  on  that  thing 
be  if  it  is  [2237]  proven  that  Mr,  Macri  is  being 
paid  for  excavation  out  one  foot  and  on  a  1  to  1, 
according  to  specification  ? ' '  and  Mr.  Holman  stated 
"Well,  if  that's  the  case,  why,  you  may  have  a 
good  legitimate  claim  against  Sam  Macri  Com- 
pany. ' ' 

Q.  Now,  Mr.  Schaefer,  do  I  understand  you're 
unable  to  say  that  a  copy  of  this  identification  119 
was  handed  to  Mr.  Holman  or  Mr.  Macri  that  day  ? 

A.     Not  that  day  it  was  not. 

Q.  And  you  personally  do  not  know  whether  or 
not  it  was  ever  handed  to  Mr.  Macri  or  Mr. 
Holman  ? 

A.  No,  I  don't;  that  is,  in  my  later  conversation 
with  Mr.  McKelvey 

Q.  Well,  you  can't  go  into  that.  With  further 
purpose  of  identifying  this  119,  I'd  like  to  call  Mr. 
Macri,  then,  your  Honor. 
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Mr.  Holman :  I  would  like  to  cross-examine  this 
gentleman  sometime. 

The  Court:  All  right,  cross-examine  before  he 
leaves,  then. 

Mr.  Olson :  I  might  say  I  have  considerable  more 
rebuttal  with  Mr.  Schaefer  on  other  points. 

Cross-Examination 
By  Mr.  Holman: 

Q.  Mr.  Schaefer,  was  it  not  a  fact  that  prior  to 
the  date — you  say  this  meeting  was  on  January  23, 
1945 '^  [2238]  A.     That's  right. 

Q.  Was  it  not  a  fact  that  prior  thereto  you 
authorized  Mr.  McKelvey  to  make  the  following 
proposition:  That  the  Concrete  Construction  Com- 
pany will  carry  out  and  finish  contract  number  1, 
that  all  costs  are  to  be  paid  by  Macri,  and  waive 
any  performance  or  loss  or  damage  hereto,  and 
Macri  similarly  waive  as  to  Concrete  Construction 
Company ;  did  you  authorize  that,  or  not  ? 

A.     I  did  not. 

Mr.  Olson:  That  question  is  objectionable  in  the 
first  place,  in  asking  for  an  attempted  compromise. 

Mr.  Holman:  Yes;  well,  this  is  all  in  com- 
promise. 

Mr.  Olson:     I  wasn't  going  into  that. 

Q.     You  say  you  did  not  do  that,  sir? 

A.     I  did  not. 

The  Court:     I'll  overrule  the  objection. 

Q.  Now,  isn't  it  a  fact  that  at  that  meeting,  and 
I'll  have  this  marked  for  identification,  may  it 
please  the  Court,  I'm  taking  it  from  my  file 
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(Whereupon,  notation  made  by  Mr.  Holman 
at  meeting  was  marked  Defendant  Maori's  Ex- 
hibit No.  120  for  identification.) 

A.     that  in  your  presence,  right  at  my  desk, 

I  made  these  entries  as  a  proposition  you  were  sub- 
mitting, and  made  those  drawings  with  respect  to 
what  you  were  stating  [2239]  about  slopes,  right 
under  your  nose,  sir?    Didn't  you  see  that? 

Mr.  Olson:  Now,  that's  objected  to,  as  being 
notations  made,  whether  they  were  made  mider 
Mr.  Schaefer 's  nose  or  not,  if  Mr.  Schaefer  didn't 
make  that  proposition,  then  the  fact  Mr.  Holman 
made  a  note  that  may  have  been  to  the  contrary  is 
certainly  immaterial. 

The  Court:  Well,  I'll  overrule  the  objection.  I 
think  the  question  is  whether  or  not  notations  were 
made. 

Mr.  Holman:     Yes,  sir,  in  his  presence. 

Witness:     I  couldn't  say  to  that;  I  don't  recall. 

Q.  Do  you  recall  that  you  and  your  brother, 
flanked  by  Mr.  Darcy,  sat  on  one  wall,  and  that  your 
surety  representative  sat  over  on  the  other  wall, 
along  with  Mr.  McKelvey  ?    Do  you  recall  that  ? 

A.  The  surety  I  believe  sat  near  the  door  en- 
trance into  your  office. 

Q.  Yes.  Now,  it's  a  fact,  is  it  not,  Mr.  Schaefer, 
that  that  was  a  very  long  conference,  right? 

A.     I  wouldn't  say  how  long  the  conference  lasted. 
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Q.  It's  a  fact,  was  it  not,  that  you  had  already 
been  served  with  a  notice  that  you  were  not  to  go 
on  1068,  correct? 

A.     We  were  served  with  a  notice? 

Q.     Yes,  sir.    [2240]  A.     That's  right. 

Q.  Yes,  sir;  and  it's  a  fact,  is  it  not,  that  this 
meeting  was  solicited  and  promoted  to  a  meeting 
by  you,  through  your  attorney,  with  us;  requested, 
was  it  not;  the  meetmg  was  requested? 

A.     That  I   requested  the   meeting  through 

Q.     Mr.  McKelvey. 

A.  through  Mr.  McKelvey?  I  don't  be- 
lieve so. 

Q.  Did  you  have  any  word  from  me  to  come 
to  a  meeting? 

A.  I  believe  Mr.  McKelvey  asked  me  to  come 
to  Seattle  and  we  would  have  a  meeting  with  you 
at  your  ofi&ce. 

Q.  Yes,  sir;  but  you  had  no  communication 
either  from  Mr.  Macri  or  me  to  come  to  a  meeting, 
did  you?  A.     No. 

Q.  Now,  isn't  it  a  fact  that  at  that  time,  on  that 
date,  was  the  first  time  that  you  had  ever  mentioned 
slopes,  and  that  these  drawings  were  made  to  mark 
out  what  you  were  talking  about,  made  on  the  desk 
and  pointed  out  by  you  as  drawings  of  what  you 
were  talking  about  ? 

The  Court:  There's  several  questions  in  there, 
I  think,  Mr.  Holman;  whether  that  wasn't  the  first 
time  you  mentioned  slopes 
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Q.  Whether  that  wasn't  the  first  thne  you  men- 
tioned slope  in  any  conference  with  me? 

A.  Yes,  because  that's  the  first  conference  I 
had  with  you.  [2241] 

Q.  And  wasn't  it  also  a  fact  that  these  drawings 
were  made  by  me  as  you  indicated  f 

A.     There  were  some  sketches  made  by  you. 

Q.     Yes;  you  recognize  these,  do  you  not? 

A.     I  wouldn't  be  able  to  say. 

Q.  And  wasn't  it  a  fact  that  at  that  time  you 
were  proposing  as  a  compromise  and  settlement, 
$49.15  per  cubic  yard  for  the  first  contract,  and 
$28.00  per  cubic  yard 


Mr.  Olson:  I  object  to  that,  except  insofar  as 
it  goes  to  show  that  they  were  negotiating  for  a 
price  different  than  the  sub-contract,  otherwise  it 
is  incompetent. 

Mr.  Holman:  Well,  counsel  called  him  for  the 
purpose  of  showing  Schaefer  was  in  the  office  and 
there  were  negotiations  for  re-settling  the  contract. 

The  Court:  It  seems  to  me  that's  the  only  pur- 
pose this  sort  of  testimony  can  serve  in  this  suit.  I 
don't  think  any  party  is  bound  by  any  offer  they 
may  have  made  by  way  of  compromise  settlement. 
I  don't  think  you  shoidd  be  permitted  to  go  into 
detail  into  offers  and  counter  offers  that  extended 
over  a  long  period  of  time.  I  think  the  only  thing 
to  show  is  that  the  parties  didn't  agree,  and  they 
tried  to  make  some  other  arrangement.  That's  about 
all  I  can  see  that  would  be  material. 
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Mr.  Holman:  That's  my  pm'pose.  This  gentle- 
man [2242]  has  quoted  me  in  the  conference,  and 
I'm  very  frank  to  say  I  can't  remember  what  I 
said  in  that  conference. 

The  Court:  I  wouldn't  recognize  as  having  any 
probative  value  any  offer  or  counter  offer,  except 
to  show  the  parties  were  in  disagreement,  and 
attempting  to  reach  an  adjustment. 

Mr.  Olson:  That's  my  purpose  in  meetmg  in 
rebuttal  at  least  the  inference  they  were  giving 
that  there  was  no  controversy  as  they  went  along. 

C  ross-Examination 
(Continued) 
By  Mr.  Holman: 

Q.  Calling  your  attention  to  the  notation  on 
here,  $49.15  per  cubic  yard,  and  then  a  deduction 
of  $26.00,  which  was  your  bid,  was  it  not 

A.     $26.00  was  my  bid. 

Q.     left  a  difference  of  $23.15,  broken  down; 

you  see  that? 

Mr.  Olson:  That's  the  veiy  testimony  I  under- 
stood your  Honor  to  say  should  be  excluded. 

Mr.  Holman:  Well,  I  wanted  that  in  evidence 
as  counter  to  counsel's  last,  your  Honor.  That's 
the  only  purpose  it  would  have. 

The  Court:     Let's  see  that. 

Mr.  Holman :  Those  are  my  memos,  made  at  that 
conference,  and  that's  all  it  could  be,  your  Honor; 
whether  it  has  any  probative  value  or  not,  at  least 
that's  current.   [2243] 
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The  Court:  Well,  I'll  reserve  ruling  on  this. 
There's  no  dociunent  identified  by  Mr.  Schaefer  this 
last  time  on  the  stand  that's  been  admitted.  It 
hasn't  been  offered  yet.    Is  that  all,  then,  now? 

Q.  Well,  except  that  broken  down,  was  to  be 
broken  down,  so  that  you  would  show  how  you 
comprised  your  $49.15,  wasn't  it? 

A.     No,  I  don't  recall  them  there  figures  at  all. 

Mr.  Holman:     All  right,  sir. 

The  Court :     Did  you  want  to  call  Mr.  Macri  now  ? 

Mr.  Olson :  I  did,  in  connection  with  this  identi- 
fication 119. 

Mr.  Hawkins:  Can  I  ask  Mr.  Schaefer  a 
question  ? 

The  Court:     Surely. 

Cross-Examination 
By  Mr.  Hawkins: 

Q.  Mr.  Schaefer,  when  you  were  in  Mr.  Hol- 
man's  office  with  Mr.  McKelvey,  you  were  negoti- 
ating a  settlement  of  the  dispute  that  you  had  had 
with  Mr.  Macri,  is  that  what  I  understand  your 
testimony  ? 

A.  The  reason  for  it  was  as  to  what — that  is, 
Mr.  Holman  wanted  to  find  out  from  me  as  to  what 
work  we  were  doing  that  we  claimed  wasn't  a  pai't 
of  our  work,  and  wanted  to  get  a  picture  of  tlie 
condition  and  the  things  that  we  were  complain- 
ing of. 

Q.  You  pointed  out,  I  take  it,  at  this  conference, 
that  Mr.  Macri  [2244]  had  not,  according  to  your 


M.  C.  Schaefer,  etc.,  et  al.  2029 

(Testimony  of  M.  C.  Schaefer.) 

lights,  at  any  rate,  excavated  on  a  1  to  1  slope ;  yon 

pointed  that  out  to  them  at  that  time? 

A.     That's  right. 

Q.  And  you  complained  that  the  contract  re- 
quired a  1  to  1  slope,  is  that  right? 

A.     It  was  the 

Q.  It  was  your  position,  in  other  words,  at  that 
meeting  that  this  sub-contract  between  yourself  and 
Mr.  Macri  required  Mr.  Macri  to  excavate  to  a 
1  to  1  slope,  and  he  was  not  doing  that,  is  that  right  ? 

A.  The  specifications  required  that  he  do  it 
that  way. 

Q.  Yes,  and  that  he  was  not  doing  as  he  agreed 
to  under  his  sub-contract,  is  that  right  ? 

A.     That's  right. 

Mr.  Hawkins:     That's  all. 

(Whereupon,   there  being  no  further  ques- 
tions, the  witness  was  excused.)  [2245] 

SAM  MACEI 

one  of  the  defendants,  recalled  as  a  witness  on  behalf 
of  the  plaintiff,  in  rebuttal,  testified  as  follows: 

Mr.  Olson:  Your  Honor,  this  is  the  identifica- 
tion which  I  once  withdrew  as  identification  32.  I 
would  like  to  have  it  re-identified  now. 

The  Court:  All  right,  we'll  have  it  re-activated. 
Will  it  have  another  number? 

The  Clerk:     Let  it  remain  as  32. 

The  Court:  The  record  will  show  that  it  is 
again  presented. 
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Mr.  Olson:  I  would  like  to  have  the  record  so 
show,  that  I'm  again  presenting  plaintiff's  identi- 
fication 32. 

Direct  Examination 
By  Mr.  Olson: 

Q.  Now,  Mr.  Macri,  handing  you  plaintiff 's  iden- 
tification 32,  and  also  plaintiff's  identification  119, 
I'll  ask  you  to  read  the  first  paragraph  of  plain- 
tiff's identification  32,  which  is  a  copy  of  a  letter 
addressed  to  Macri  and  Company,  and  to  then 
examine  plaintiff's  identification  119,  and  tell  me 
whether  or  not  you  did  not  receive  119,  accompanied 
with  the  original  of  that  letter,  identification  32; 
the  first  paragraph  is  what  refers  to  that  exhibit. 

A.  Well,  everything  I  receive  I  turn  them  over 
to  Mr.  Holman.  [2246] 

Q.  Just  a  minute;  I  asked  you  to  read  the  first 
paragraph  of  identification  32,  then  to  examine 
identification  119,  and  tell  me  if  you  did  not  receive 
identification  119,  or  a  carbon  copy  of  it,  or  the 
original  of  it,  as  the  first  paragraph  of  that  letter 
addressed  to  you  says  you  did? 

A.  Absolutely  not;  I  never  received  any  of  this 
copy,  absolutely  not,  not  one. 

Q.     Did  you  receive  the  original  of  this  letter? 

The  Court:  He's  referring  now  to  119;  he's 
waving  it.  The  record  should  show  it  is  119.  Now, 
did  you  get  the  last  question? 

A.  Yes,  your  Honor;  Mr.  Matt  Schaefer  of 
Concrete  Construction  Company  has  furnished  rne 
with 

The  Court:     The  question  is,  did  you  receive  it? 
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A.  No,  I  don't  recall  receiving  anything  like 
that. 

Q.  Did  you  ever  see  this  plaintiff's  identification 
119  before?  A.     No,  sir. 

Q.     Never  saw  it?  A.     No,  I  never  saw  once. 

Q.     You  saw  it  in  Mr.  Holman's  office  in  Seattle? 

A.     Not  this  kind  of  stuff,  no. 

Q.  You  were  right  there,  Mr.  Macri,  when  we 
had  it  in  Mr.  Holman's  office  and  it  was  marked 
for  identification  there? 

A.     You  mean  you  had  it?  [2247] 

Q.     Yes,  I  had  it,  and  Mr.  Schaefer  had  it. 

A.     I  didn't  pay  any  attention  to  that. 

Q.  You  didn't  pay  any  attention  to  what  was 
going  on  there?  A.     Not  this  stuff  here. 

The  Court:     Any  further  questions,  Mr.  Olson? 

Mr.  Olson:     No. 

Mr.  Holman:  In  connection  with  comisel's  offer, 
I  would  like  to  have  marked  for  identification  the 
original  of  the  letter  of  December  5,  1944,  and  either 
our  copy  or  the  original  produced  by  counsel  of 
a  letter  to  the  Concrete  Construction  Company 
from  Macri  and  Company  on  December  27,  1944. 

The  Court:  Well,  we'll  have  to  proceed  with 
some  sort  of  order  here.  We'll  let  Mr.  Olson  make 
his  offers,  and  then  you  can  produce  those  others 
later  on. 

(Whereupon,   there  being  no   further  ques- 
tions, the  witness  was  excused.) 

The  Court :     The  Court  will  recess  until  1 :30. 

(Whereupon,  the  Court  took  a  recess  in  this 
cause  until  1:30  o'clock  p.m.) 
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1:30  o'clock  P.M. 

(All  parties  present  as  before,  and  the  trial 
was  resumed.) 

The  Court:     Is  your  witness  here,  Mr.  Holman? 

Mr.  Holman:     He  is,  your  Honor. 

The  Court :  Had  you  come  to  a  convenient  break 
in  your  rebuttal  here,  Mr.  Olson? 

Mr.  Olson:     Yes. 

The  Court:  I  think,  then,  we  had  better  finish 
Mr.  Maori's  case,  and  proceed  with  the  rest  of  the 
rebuttal. 

Mr.  Holman:     Call  Mr.  Klugg,  please. 

JOHN  KLUGO 

called  as  a  witness  on  behalf  of  the   defendants 
Macri,  being  first  duly  sworn,  testified  as  follows: 

Direct  Examination 
By  Mr.  Holman: 

Q.  Your  name  is  what,  please  ? 

A.  John  Klugg. 

Q.     I  understand  you  have  a  bad  cold.    Can  you 

talk  up  pretty  well,  Mr.  Klugg? 

A.     It  is  pretty  hard  for  me  to  talk  too  loud. 

Q.  Talk  as  loud  as  you  can,  please.  What  is 
your  full  name?  A.     John  Joseph  Klugg. 

Q.  And  where  do  you  reside,  Mr.  Klugg? 

A.     815  South  5th  Avenue. 

Q.  Yakima?  A.     Yes. 
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Q.  And  you  have  been  at  that  place  of  residence 
since  before  February  1,  have  you,  1947  [2249] 

A.     Yes. 

Q.     You've  been  there  right  along?  A.     Yes. 

Q.  Will  you  state  your  experience,  please,  in 
connection  with  performance  of  form  panels  for 
structures  on  reclamation  jobs,  the  forms  to  contain 
the  placing  of  concrete  for  reclamation  work? 

A.     I  started  'way  back  in  1922. 

Q.     1922,  sir? 

A.     1922,  when  I  first  started. 

Q.     Where? 

A.    At  Montana,  Yellowstone  Lake. 

Q.     And  how  long  did  you  work? 

A.  I  worked  there  a  couple  of  years,  and  since 
1930  I  mostly  worked  steady  on  reclamation. 

Q.     Was  that  on  reclamation  work? 

A.     The  biggest  part. 

Q.  And  then  what  has  been  your  experience 
since? 

A.  Well,  most  of  it  out  on  part  time  contracting, 
and  then  done  some  house  work,  but  most  of  it's 
been  on  this  reclamation  work. 

Q.  Yes,  sir,  and  is  it  or  is  it  not  a  fact  that  you 
right  now  are  on  a  construction  job,  Mr.  Klugg? 

A.     Yes. 

Q.  Is  it  or  is  it  not  a  fact  that  I  talked  with  you 
within  [2250]  the  last  week,  and  you  explained  that 
you  couldn't  come  to  testify  willingly  at  all,  or  at 
least  you  couldn't  come  mitil  the  water  was  in  yoni- 
ditches,   is   that   correct?  A.     That's   correct. 
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Q.     And  the  water  is  in  your  ditches  now? 

A.     Yes,  we  got  the  last  pour  today. 

Q.  Now,  Mr.  Khigg,  what  is  the  type  of  work 
in  the  joh  you're  performing  now? 

A.  It's  the  pumping  stations  for  the  Eoza 
Project. 

Q.  And  are  you  familiar  wdth  the  job  1062, 
schedule  1,  the  Macri  job? 

A.  With  when  I  was  on  there  with  Schaefer, 
yes,  sir. 

Q.  Yes,  sir;  you  were  on  that  job,  were  you  not, 
throughout   the   job?  A.     Yes. 

Q.     What  was  your  work,  Mr.  Klugg? 

A.     I  was  doing  shop  work,  building  forms. 
,  Q.     And  you  started  for  whom  ? 

A.     For  Mr,  Macri. 

Q.     And  you  continued  how  long  for  Mr.  Macri? 

A.  Oh,  it  was  only  about  a  week  or  two,  I  think, 
when  he  subbed  it  to  Concrete  Construction,  then 
I  automatically  went  over  with  the  other  job. 

Q,  Now,  in  the  week  or  so  that  you  were  work- 
ing for  Mr.  Macri,  had  there  been  lumber  delivered 
there  on  the  job  [2251]  for  building  panels? 

A.     Yes,  I  guess  so;  there  was  some. 

Q.  And  how  did  you  spend  your  time  in  that 
week? 

A.  Well,  we  started  first,  we  built  the  office, 
and  then  we  started  to  build  forms. 

Q.  And  will  you  tell  the  Court  with  reference 
to  the  forms  how  you  were  building  them,  whether 
yoii  were  building  them  to  use  over  and  over  again, 
or  not? 
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A.  Yes,  they  were  built  so  we  could  make  the 
panels. 

Q.     Explain  that  to  the  Court. 

A.  Certain  type  forms  we  could  use  over,  and 
they  fit  in  certain  places — ^not  for  every  structure. 

Q.  In  connection  with  the  Bureau  of  Reclama- 
tion project  of  this  kind,  what  is  the  plan  with 
respect  to  keeping  the  water  up  on  the  ground,  oi 
below  the  ground,  as  much  as  possible? 

A.     How's  that? 

Q.  I  say,  in  reclamation  projects  such  as  this 
1062,  what  is  the  practice  of  keeping  the  water  up 
on  top  of  the  ground  as  against  keeping  it  below 
the  ground;  which  do  they  do?  ' 

A.  Well,  they  built  a  lot  of  pipe  connections 
that  goes  on  top,  and  other  places  they  put  in  pipe 
that  goes  underneath  the  ground,  and  then  comes 
out  at  a  different  elevation.  [2252]  ; 

Q.     Now,  is  it  or  is  it  not  a  fact  the  water  is  on 
top  of  the  gromid  and  when  it  goes  down  it  is  tO' 
go  under  something,  and  then  comes  up  again  to 
the  desired  level  ? 

A.  Well,  it  sometimes  goes  under  a  road,  and 
other  times  through  a  draw,  and  comes  up  again 
on  the  other  side,  on  a  different  level. 

Q.  Were  there  on  this  job,  do  you  know,  from 
your  carpentry  work,  a  number  of  what  would  be 
known  as  box  structures,  standard  box  structures? 

A.  Yes,  there's  some;  the  delivery  boxes  is 
mostly  standard. 
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Q.     And  what  would  be  the  size  of  those,  about  ? 

A.  Well,  for  the  delivery  boxes  it's  mostly  four 
by  four. 

Q.     Four  feet  by  four  feet? 

A.  Yes,  and  some  three  by  three,  and  we  had 
some  five  by  five  and  six  by  six;  it  all  depends  on 
the  size  of  the 

Q.     Well,  would  that  be  the  square  dimensions'? 

A.     Yes. 

Q.     And  what  would  be  the  depth? 

A.  Three  foot,  two  foot,  six;  up  as  high  as  I 
think  six  and  a  half  or  seven  feet. 

Q.  And  would  that  be  the  structures  that  went 
under? 

A.  The  deep  ones  is  mostly  the  pipes  either  come 
in,  on  a  deep  box,  or  going  out  of  it. 

Q.  Mr.  Klugg,  do  you  remember  being  out  on  the 
job  with  a  Mr.  Mercelle  of  the  Concrete  crew,  and 
with  Mr.  Macri,  [2253]  for  the  purpose  of  measur- 
ing some  excavations  ? 

A.     Yes,  we  went  out  there  one  day. 

Q.     Did  you  measure,  at  that  time  ?  A.    Yes. 

Q.  Did  you  do  your  best  to  get  exact  measure- 
ments? A.     Yes,  just  as  close  as  I  knew  how. 

Q.  And  did  you  report  your  measurements  to 
Mr.  Macri  at  the  time? 

A.     He  was  right  wHh  us. 

Q.  And  do  you  have  any  record  of  the  measure- 
ments?       A.     No,  I  didn't. 

Q.  Did  you  turn  any  record  into  the  Concrete 
Construction  Company?  A.     No,  sir. 
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Q.  Do  you  have  any  independent  recollection  at 
this  time  as  to  those  measurements? 

A.     No,  I  could  not. 

Q.  What  was  yoiu*  function  on  the  job  after  Mr. 
Schaefer  took  it  over? 

A.     I  still  stayed  on  the  job  to  build  forms. 

Q.  And  after  Mr.  Schaefer  took  it  over  did  you 
have  a  free  hand  to  build  the  forms  youi'  own  way, 
or  did  you  build  them  under  direction  of  someone 
else?  A.     No,  most  of  them  my  own  way. 

Q.     You  built  them  your  own  way,  sir?  [2254] 

A.     Yes. 

Q.  And  I'll  ask  you  whether  or  not  you  recall 
going  into  the  field  the  first  day  or  two,  with  Mr. 
"Waltie,  I  mean  the  first  day  or  two  after  they  came 
on  the  job,  with  Mr.  Waltie  and  Mr.  ^X.  E.  Schaefer, 
for  the  purpose  of  tiyiiig  out  the  assembling  of 
panels  into  the  fonn? 

A.     Yes,  I  think  I  was  out  a  couple  of  days.  . 

Q.  And  in  that  connection  did  they  ask  you  as 
to  how  it  should  be  done? 

A.  Well,  I  don't  remember  on  that  whether  they 
asked  me  or  not. 

Q.  Do  you  remember  the  Mixomobile  that  was 
on  this  job?  A.     The  which  ? 

Q.  The  Mixomobile;  do  you  remember  the  big 
truck  ?  A.     Yes. 

Q.  Can  you  tell  nie  whether  or  not  it  was  adapt- 
able to  this  job,  whether  it  was  too  hea^y  or  too 
light,  or  what? 
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A.  Well,  I  wouldn't  Imow  about  that.  I  know 
iVs  pretty  heavy,  but  it  could  be  used,  I  know, 
because  it  was  used  there. 

Q.  Mr.  Klugg,  from  your  experience,  will  you 
tell  me  whether  or  not  it  is  possible  to  figure  the 
board  feet  of  lumber  for  the  building  of  forms 
without  knowing  the  square  feet  of  surface"? 

■A,.     That  would  be  pretty  hard  to  do.  [2255] 

Q.     Well,  would  it  be  practicable,  sir? 

A.     No,  not  this  forms,  unless  you  have  plans. 

Q.  Mr.  Klugg,  you  were  subpoenaed  by  the 
deputy  United  States  Marshal?  A.     Yes. 

Q.     For  the  defendants  Macri  ?  A.     Yes. 

Q.  Now,  were  you  also  subpoenaed  by  the  plain- 
tiff Schaefer?  A.     No. 

Q.     Sir?  A.     No. 

Mr.  Holman:     You  may  inquire. 

Oross-Examination 
By  Mr.  Olson : 

Q.  I  handed  you  a  subpoena  last  night,  did  I 
not,  Mr.  Klugg? 

A.  Might  be,  I  don't  remember;  you  might  have 
laid  it  down  there  someplace. 

Q.     Pardon  ? 

A.  I  don't  remember  seeing  the  paper  around 
there,  anyhow. 

Q.  Didn't  I  just  hand  you  a  subpoena  last  night 
to  be  here  in  court  today  at  1 :30  ? 

A.  Might  be,  at  that,  but  I  don't  know  what 
I  did  with  that;  I  didn't  see  it  after. 
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Q.     But  I  did  hand  you  a  subpoena  *? 

A.  Might  did,  at  that,  but  I  don't  know  much 
exactly  about  that.     I  was  not  interested  in  that. 

Q.     Well,  I  not  only  might  have;  I  did,  didn't  I? 

A.     I  guess  you  did,  yes. 

Mr.  Holman :  Did  you  communicate  with  counsel 
and  tell  him  I  had  advised  you  I  would  subpoena 
you  now  that  your  work  was  through? 

Mr.    Olson:     That's   objected  to   as   immaterial. 

Mr.  Holman:     Well,  I'll  withdraw  that. 

Q.  (By  Mr.  Olson):  Mr.  Klugg,  you  say  you 
remember  going  out  on  the  project  with  Mr.  Macri 
and  Mr.  Mercelle,  and  checking  structures'? 

A.    Yes,  sir. 

Q.  And  it's  a  fact,  is  it  not,  that  you  checked 
only  about  10  structures? 

A.  It  is  some  around  near  that;  I  wouldn't  s^i^ 
exactly  what  it  is,  but  it's  around  in  the  neighbor- 
hood of  that. 

Q.  Would  you  say  it  would  be  not  more  than  10 
structiu-es? 

A.  Well,  I  wouldn't  say  it  would  be,  because 
we  weren't  out  very  long. 

Q.  Your  best  judgment  is  it  is  not  more  than 
10  structures?  A.     I  don't  think  it  is. 

Q.  Now,  did  you  see  Mr.  Macri  making  any  notes 
while  you  were  there? 

A.  Well,  I  don't  remember  about  that.  It's 
quite  a  while  ago.  It  is  three  years  ago,  almost. 
It's  too  hard  to  remember  all  that.  [2257] 
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Q.     Now,  it's  also  a  fact,  is  it  not,  that  each  of 
,  those  not  to  exceed  10  structures  that  you  examined 
you   found   were   tight  and  not   proper   for   form 
setting  ? 

A.  Well,  not  according  to  the  way  they  were 
supposed  to  be,  they  wasn't.  There  were  some,  I 
think  there  was  some  of  them  right,  pretty  close 
to  it;  of  course,  I  don't  know  how  close,  what  their 
agreement  was.  I  wouldn't  know  what  they're 
supposed  to  be. 

Q.  And  it's  also  a  fact,  is  it  not,  that  Mr.  Macii 
after  seeing  that  these  structures  that  you  were 
measuring  with  him  were  wrong,  he  had  you  dis- 
continue ? 

Mr.  Holman:     Just  a  minute;  I  object  to  that 
question.     Coiuisel  is  assuming  something  the  wit- 
ness has  not  answered. 
.  The  Court :     Read  the  question  here. 

(Whereupon,  the  reporter  read  the  last  previ- 
ous question.) 

The  Court:  I'll  sustain  the  objection.  I  think 
in  view  of  the  fact  that  this  witness  is  subpoenaed 
by  both  parties,  I  don't  think  that  there  should  be 
that  t>T3e  of  question  asked. 

Mr.  Olson:  Well,  your  Honor,  I'm  in  tlie  same 
position  counsel  was  when  I  put  on  Mr.  Black; 
counsel  wasn't  restrained  in  his  cross-examination. 

The  Court:  Well,  I  think  this  particular  ques- 
tion, you're  [2258]  asking  the  witness  to  draw  a 
conclusion  there  that's  hardly  justified  from  what 
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the  evidence  is  so  far.    You  may  inquire  into  what 

they  did,  and  what  Mr.  Macri  told  him. 

Q.  (By  Mr.  Olson)  :  Who  suggested,  if  any- 
body, that  3^ou  discontinue  checking  these  struc- 
tures % 

A.  Well,  for  one  thing,  it  got  late;  we  wanted 
to  get  in.     I  couldn't  tell  exactly  what  happened. 

Q.  Do  you  remember  whether  or  not  it  was  Mr. 
Macri  that  said  "Let's  go  in"? 

A.  Well,  when  it  comes  right  down  to  saying 
the  truth,  I  couldn't;  it's  too  long  ago,  but  I  think 
there  is  something  in  that,  that  we  got  about  so 
many  checked  and  we  went  in. 

Q.  Well,  now,  you  say  you  went  out  on  the  field 
with  Mr.  Waltie  to  check  the  forms  against  the 
excavation,  on  the  stai-t  of  the  job? 

A.  No,  I  don't  think,  not  that  I  remember;  I 
went  out  and  helped  to  set  a  few  of  them,  to  start 
with,  but  I  don't  remember  whether  we  went  out 
to  measure  that  or  not. 

Q.  What  you  were  referring  to  then  was  that 
you  took  some  of  the  forms  out  and  you  helped  set 
some  of  the  first  forms?  A.     Yes. 

Q.     And  how  did  you  find  the  first  excavations? 

A.  Well,  the  ones  that  I  had  to  set,  we  had  to 
do  too  much  excavation,  and  I  told  this  foreman, 
I  think  Mr.  Schaefer  was  there,  too,  I  said  ' '  I  don 't 
like  to  do  the  excavating;  I  want  to  stay  in  the 
shop,  because  there  is  too  much  work." 

Q.  What  took  the  most  time,  the  excavating,  or 
setting  the  forms? 


2042  Continental  Castoalty  Co.  vs. 

(Testimony  of  John  Klugg.) 

A.  Well,  some  of  them  took  just  about  half  and 
half. 

Mr.  Olson:  Did  you  ask  the  witness  about  the 
lumber  ?    I  didn  't  think  counsel  did. 

The  Court:     It  wasn't  gone  into. 

Mr.  Holman:  I  would  like  to  go  into  that  with 
this  witness,  your  Honor,  if  I  may. 

The  Court:     All  right. 

Redirect  Examination 
By  Mr.  Holman: 

Q.  Handing  you  Exhibit  104-72,  with  respect  to 
the  lumber  shown  there,  can  you  tell  me  with 
reference  to  this  exhibit  104-72  whether  or  not  that 
lumber  that  is  listed  there  is  liunber  that  can  and 
would  normally  be  used  in  building  panels  for 
forms'?  A.     Yes,  ship-lap  and 

The  Court:     What  reference  is  that? 

Q.  104-72,  your  Honor.  Handing  you  what  has 
been  marked  plaintiff's  Exhibit  104-58,  will  you 
inspect  the  types  of  lumber  on  that  and  tell  me 
whether  or  not  that  is  such  [2260]  lumber  as  can 
be  used  in  building  panels  for  forms? 

A.  Well,  we  used  some  of  this  ship-lap,  we  used, 
but  two  by  eight,  we  may  use  some. 

Q.     How  would  you  use  two  by  eight? 

A.     We  ripped  some  of  it  up  for  fDlets. 

Q.     Explain  how  you  would  rip  it  up  for  fillets. 

A.  We'd  make  the  three  by  three  fillets  in  the 
corner,  we  had  to  rip  this  up  in  order  to  cut  across 
the  corner. 
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Q.  Then  would  two  by  eight,  number  3,  common, 
4,000  feet,  be  an  excessive  amomit  of  that  type 
of  himber  for  building  forms,  for  the  purpose "? 

A.     Well,  I  don't  think  so, 

Q.  And  the  other  items  of  lumber  on  104-58  you 
recognize  as  usual? 

A.     That's  the  same  bill  that  I  looked  at? 

Q.     Yes;  the  two  by  sixes  also  would  be  used? 

A.  Yes,  we  ripped  up  a  lot  of  different  wood 
that  we  got. 

Q.     You   ripped  up   different   sizes   of   lumber? 

A.     Yes. 

Q.  Then  would  you  refer  to  104,  sub-number  65, 
and  tell  me  whether  or  not  that  lumber  is  all  of  a 
type  that  would  be  used  normally  in  building  panels 
for  forms? 

A.     Yes,  we  used  that  tyipe  all  the  way  through. 

Q.  Thank  you;  then  with  reference  to — I'm 
missing  some,  Mr.  Klugg ;  would  you  look  at  104-73 
— I  didn't  notice  there  [2261]  were  separate  pages 
numbered  here — would  you  say  that  was  liunber 
that  would  be  used? 

A.     Yes,  one  by  eight  and  two  by  four. 

Q.  And  then  next  with  reference  to  104-66,  will 
you  look  at  that,  please,  and  tell  me  whether  or 
not  that  is  the  type  of  material? 

A.     Yes,  that's  the  same  I  looked  at. 

Q.     Take  the  second  page. 

A.  That's  the  same;  we  used  this  all  the  way 
through. 
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Q.     Then  look  at  the  third  page,  104-67. 

A.  That's  the  same  type  of  lumber,  and  we 
used  that  right  along,  four  by  four,  to  put  the 
corners  on  the  boxes. 

Q.  Now,  do  you  recognize  the  signature  on 
104-70,  A.  E.  Mercelle?  A.     No,  I  wouldn't. 

Q.     Do  you  know  who  A.  E.  Mercelle  was? 

A.    Yes. 

Q.     Who  was  he  ? 

A.  Well,  he  worked  for  Concrete  Construction, 
but  the  signature  I  wouldn't  know. 

Q.  And  your  answer  would  be  the  same  for 
104-71?  A.     Yes. 

Q.  Will  you  tell  me  whether  or  not  A.  E.  Mer- 
celle was  there  with  you  in  January,  1945? 

A.     Well,  he  was  there  on  the  job.  [2262] 

Q.  104-60,  will  you  tell  me  whether  or  not  that 
is  lumber  of  the  type  that  would  be  used  in  building- 
panels  for  forms?  A.     Yes,  I  think  so. 

Q.  And  104-61,  can  you  tell  me  whether  or  not 
that  would  be  ? 

A.     Yes,  that  would  be  used,  just  the  same. 

Q.     Do  you  know  who  Jim  Ellisgren  was  ? 

A.     No,  I  don't  know  the  name. 

Q.     Or  Ackley,  do  you  know  who  he  was? 

A.     No,  I  don't. 

Q.  I  was  referring,  your  Honor,  to  104-62  and 
104-64,  for  signatures.  Now,  then,  directing  your 
attention  to  104-9,  it  has  no  dimensions  on  it,  but 
turning  to  104-10,  will  you  tell  me  whether  or  not 
you  recognize  those  as  quantities  that  would  be — 
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I  mean  as  types  of  lumber  that  would  be  used  in 

building  panels  for  forms? 

A.  Well,  we  used  two  by  three  by  sixteen,  we 
used  some  of  that. 

Q.     Used  some  of  that,  sir? 

A.     Yes,  in  different  ways. 

Q.     Well,  the  quantity  is  only  360  feet? 

A.     I  know  we  had  some  on  the  job. 

Q.  And  96  feet;  would  you  say  those  quantities 
were  reasonable  to  be  used  on  the  job? 

A.  Well,  we  hadn't  much  use  for  that  kind  of 
stuff,  but  we  [2263]  ripped  them  up. 

Q.  That's  104-10,  and  would  your  answer  be 
the  same  with  respect  to  104-12,  for  the  two  by 
threes  ? 

A.     Yes,  we  ordered  two  by  three  to  use. 

Q.     You  ordered  two  by  three?  A.     Yes. 

Q.  And  your  answer  would  be  the  same  with 
respect  to  the  two  by  three  for  104-13? 

A.    Yes. 

Q.     Then  104-1  has  no  dimensions  on  it,  has  it? 

A.     No. 

Q.  All  right,  will  you  take  104-2  ?  Do  you  recog- 
nize those  items  as  ones  that  would  be  used  in  your 
work  on  the  job,  three  by  twelve,  fourteen  feet 
long?  A.     I  think  it's  two  by  twelve. 

Q.     No,  three  by  twelve,  fourteen  feet  long. 

A.     Well,  «ir,  I  don't  remember  that. 

Q.     Could  that  be  used? 

A.  I  think  they  used  that  for  runways  on  the 
job. 


2046  Continental  Casualty  Co.  vs, 

(Testimony  of  John  Klugg.) 

Q.  Runways  on  the  job,  yes,  sir;  and  it  is  a 
continuation  of  the  same  bill,  104-3 — oh,  that's  a 
duplicate,  is  it  not,  sir?  A.     Yes. 

Q.  104-3  is  a  duplicate  of  104-2,  a  carbon.  104-4 
is  a  statement  only,  is  it?  [2264] 

A.     Yes,  just  a  statement. 

Q.  Now,  do  you  recognize  the  materials  shown 
on  104-5  as  materials  that  were  used  in  preparing 
forms,  panels  for  forms? 

A.     Yes,  this  lumber  would  be  used  there. 

Q.     It  could  be?  A.     Yes. 

Q.     And  how  about  104-6?  A.     Yes. 

Q.  I  notice  in  that  there  are  some  rolls  of  paper  ; 
what  were  they  used  for,  do  you  know  ? 

A.  I  really  don't  remember  any  more  what  we 
used  the  papers  for. 

Q.  Calling  your  attention  to  that  date,  3/16/44, 
can  you  tell  me  whether  or  not  that  was  at  or  about 
the  time  you  were  working  for  Mr.  Schaefer? 

A.  Well,  I  don't  remember.  I  never  had  much 
to  do  with  that  sort  of  thing. 

Q.  All  right,  sir.  And  on  104-7,  two  by  four 
by  twelve  feet  long,  would  that  be  normally  used? 

A.     Yes. 

Q.     And  on  104-8? 

A.     Shingle  nails  and  lath  nails. 

Q.     Oh,  those  were  nails?  A.     Yes.  [2265] 

Q.     Would  those  be  used? 

A.     Yes,  we  used  some  of  them  there. 

Q.     Then  104-15  is  a  statement  only? 

A.     Yes. 
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Q.     And  104-16?  A.     Yes. 

Q.  And  turn  to  104-17,  and  tell  me  whether  or 
not  you  used  six  bundles  of  lath,  if  you  recall.  Do 
you  remember  that?  A.     I  don't  remember  it. 

Q.     And  who  was  Mr.  Sheffield  ? 

A.     Well,  sir,  I  wouldn't  know. 

Q.     You  don't  remember  that  name? 

A.     No.    I  might  know  the  man. 

Q.  And  104-18,  will  you  look  through  that  list, 
please,  and  tell  me  whether  or  not  that  was  material 
that  was  used  for  building  forms,  i^anels  for  forms  ? 

A.     Yes,  it  is  all  to  be  used. 

Q.  And  104-19,  building  paper,  do  you  recall 
anything  about  that?  A.     No,  I  don't. 

Q.  All  right,  sir;  and  104-20,  will  you  look 
through  those  dimensions  and  tell  me  if  there's  the 
same  answer  as  to  that? 

A.     Yes,  that's  the  same.  [2266] 

Q.     That  was  used? 

A.     The  dimensions  were  used  there. 

Q.     It's  capable  of  being  used?  A.     Yes. 

Q.  Then  104-21,  what  about  those  dimensions, 
four  by  eight  and  three  by  ten,  eighteen  feet  long; 
were  those  capable  of  being  used? 

A.  Well,  I  think  they  were  delivered  there,  but 
not  that  we  wanted  them. 

Q.     Well,  were  they  used? 

A.  I  don't  know;  I  think  we  did  rip  some  of 
that  up. 

The  Court :  Does  he  mean  they  rip-sawed  it  with 
a  hand  rip  saw  ? 
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A.  No,  we  had  a  power  rip  saw.  If  we  need 
some  himber  we  just  ripped  it  up. 

Q.  Now,  then,  with  reference  to  104-22,  will  you 
look  at  those  dimensions  and  tell  me  whether  or  not 
they  were  capable  of  being  used  for  panels  to  go 
into  forms?  A.    Yes. 

Q.  104-23  is  a  statement  only,  is  it  not,  Mr. 
Klugg?  A.    Yes. 

Q.  You're  used  to  seeing  statements  of  lumber, 
are  you  not?  A.     Yes. 

Q.  Now,  104-24,  will  you  look  at  those  dimen- 
sions and  tell  me  whether  or  not  they  were  such  as 
would  be  used?  [2267]  A.     Yes. 

Q.     And  104-25?  A.     That's  a  duplicate. 

Q.  Oh,  it  is  a  carbon  of  the  other.  104-26,  would 
that  be  usable  ?  A.     Yes. 

Q.     And  104-27?  A.     That's  a  duplicate. 

Q.     That's  a  carbon  again,  is  it,  sir? 

A.    Yes. 

Q.  Do  you  know  some  of  the  yards  from  which 
the  lumber  did  come?  A.     No,  I  don't. 

Q.     104-30  is  a  statement  merely,  is  it  not? 

A.     Yes. 

Q.     And  104-31  is  a  statement  merely,  is  it  not? 

A.     Yes. 

Q.  104-32,  will  you  look  at  those  dimensions  and 
tell  me  whether  or  not  it  would  be  used  for  building 
panels  for  forms? 

A.     Well,  that's  stuff  we  would  have  to  rip  up. 

Q.  You  did  have  to  have  stuff  that  you  had  to 
rip  up? 
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A.     Yes,  we  ordered  wide  enough,   in  order  to 
save  lumber. 

Q.     You  would  rip  up  other  stuff  ?  A.     Yes. 

Q.     104-33?  A.     That's  a  duplicate. 

Q.     104-34,   will  you   look   at   those   dimensions, 
two  by  four,  fourteen  feet  long? 

A.     Yes,  that's  lumber  that  we  used. 

Q.     And  104-35  is  a  carbon  of  that,  sir  ? 

A.     Yes. 

Q.     And  104-36,  two  by  four,  twelve  feet  long? 

A.     Yes. 

Q.     Would  that  be  the  same,  sir? 

A.     Yes,  that  would  be  the  same. 

Q.     And  104-37?  A.     That's  another 

Q.     Another  copy?  A.     Yes. 

Q.  104-38,  two  by  four,  sixteen  feet  long,  would 
your  answer  be  the  same  for  that,  sir? 

A.     Yes;  two  by  six,  it  is. 

Q.     Two  by  six,  sixteen  feet  long?  A.     Yes. 

Q.     And  104-39  is  a  copy  of  that?  A.     Yes. 

Q.     104-40,  two  by  four?  A.     Yes,  sir. 

Q.  When  you  say  yes,  you  mean  they  would  be 
used  for  [2269]  building  panels  for  forms? 

A.     Yes. 

Q.     And  104-41,  two  by  ten? 

A.     Yes,  we  used  that. 

Q.  All  right,  sir.  Now,  104-42,  2016  feet  of 
plywood,  can  you  tell  me  whether  or  not  from  your 
memory  there  was  a  substantial  quantity  of  plywood 
there?  A.     Yes,  we  used  it  quite  a  bit. 
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Q.     What  did  you  use  that  for? 

A.     For  to  line  these  boxes. 

Q.     And  104-43  is  a  carbon  of  the  same  ? 

A.     Yes. 

Q.  And  104-45  is  an  additional  carbon;  and  104- 
46  is  an  additional  carbon  I 

A.     It   looks   the    same. 

Q.     104-43  through  46  look  like  carbons  ? 

A.     Yes. 

Q.  Will  you  look  at  104-47,  Mr.  Klugg,  and  tell 
me  whether  or  not  those  dimensions  were  such  as 
would  be  used  as  you  have  indicated  ?  A.     Yes. 

Q.  All  right,  sir,  104-48,  those  dimensions,  four 
by  eight? 

A.     That's  something  we  don't  use  there. 

Q.     You  did  not  use  four  by  eight? 

A.  I  think  we  had  some  on  the  job,  but  we  didn't 
use  them  [2270]  only  in  case  we  had  to. 

Q.     They  were  emergent  lumber? 

A.  I  don't  know  how  they  got  there.  I  thinly 
that  got  there  by  mistake. 

Q.     And  did  you  use  them,  do  you  recall? 

A.     We  used  some  of  them. 

Q.  Well,  you  can't  give  me  the  quantity  off  that 
bill,  anyhow? 

A.     No,  that's  ]3retty  hard  to  do. 

Q.     And  104-51,  you  do  not  know  Sheffield  ? 

A.     No. 

Q.     Or  Jensen,  on  104-52 — Jensen  is  104-53. 

A.     No,  I  wouldn't. 
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Q.  Now,  will  you  look  at  104-54  as  to  dimensions 
and  tell  me  whether  or  not  your  answer  would  be 
the  same  as  to  those*? 

A.     Yes,  it  would  be  the  same. 

Q.     Do  you  know  who  "H.P.N."  is? 

A.     No,  I  don't. 

Q.  All  right,  sir.  Would  you  look  at  the  dimen- 
sions on  104-56  and  tell  me  whether  or  not  your 
answer  would  be  the  same,  would  those  dimensions 
be  used*?  A.     Yes. 

Q.     What  is  your  answer  on  that,  sir? 

A.  Most  of  that  would  be  used  there,  I  guess, 
far  as  I  can  tell.  One  by  six  and  one  by  eight,  we 
had  to  use  that  right  along.  [2271] 

Q.  Yes,  sir ;  104-78-79-80,  you  recognize  as  truck- 
ing bills'?  A.    Yes. 

Q.     And  104-81  you  recognize  as  a  trucking  bill  ? 

A.    Yes. 

Q.  And  82  and  83.  104-84,  who  was  M.  E.  Stick- 
ney,  do  you  know? 

A.  Stickney  was  the  superintendent  for  Mr. 
Macri. 

Q.     On  that  job?  A.     Yes. 

Q.  All  right,  sir.  Will  you  tell  me  whether  or 
not  from  time  to  time  as  you  required  lumber  for 
building  forms  it  was  purchased  or  delivered  to 
you  from  local  markets,  to  you? 

A.  No — some;  most  of  them  come  from  Seattle, 
much  as  I  recall. 

Q.  All  right,  sii".  Y/ill  you  tell  me  whether  or 
not,  if  you  recall,  lumber  was  readily  available,  or 
difficult  to  get,  at  that  time  ? 
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Mr.  Olson:  Objected  to  as  being  immaterial,  if 
the  Court  please;  no  proper  foundation  laid  for 
asking  this  witness  whether  lumber  was  hard  to  get. 
'  Mr.  Holman:  My  point  being,  your  Honor,  on 
your  Honor's  ultimate  determination  of  attempted 
good  faith  in  compliance. 

The  Court:  Well,  sustain  the  objection.  I  don't 
think  [2272]  the  foundation  has  been  laid  to  make 
this  witness  an  expert  on  lumber. 

Q.  (By  Mr.  Holman)  :  My  Klugg,  were  you 
customarily  handling  lumber  and  currently  in- 
formed as  to  the  availability  of  lumber  at  the  time 
you  were  working  on  1062  ? 

Mr.  Olson:  Objected  to  as  being  leading  to  the 
extent  he's  practically  testifying. 

The  Court:  Well,  I'll  overrule  the  objection.  It 
is  leading. 

Q.  I'm  asking  whether  or  not  you  knew  the 
general  availability  of  the  market  for  lumber  at 
that  time. 

A.  Well,  I  know  it  wasn't  so  veiy  easy  to  get, 
but  then  most  of  the  time  we  got  it  in  time;  some- 
times a  little  bit  late  getting  there. 

Q.  Now,  will  you  tell  me  now,  to  be  responsive 
to  my  other  question,  Mr.  Klugg,  what  was  the  fact 
with  respect  to  delivery  of  lumber  to  you  ? 

A.     I  didn't  quite  get  that. 

(Wliereupon,  the  reporter  read  the  last  previ- 
ous question.) 
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Q.  I  want  to  know  about  delivery  of  lumber. 
Will  you  tell  me  that  again? 

A.  Do  you  mean  that  it  was  delivered  in  time, 
or 

Q.    Yes,  what  was  the  fact  as  to  deliveries  *? 

A.  Well,  that's  pretty  hard  to  tell  about  this 
lumber,  how  [2273]  it  come  in  there,  because  we  got 
lumber  coming  there  right  along. 

Q.  There  was  lumber  coming  right  along;  can 
you  tell  me  whether  or  not  at  times  lumber  was 
purchased  on  lists  furnished  from  you,  furnished 
right  off,  for  immediate  delivery? 

A.     No,  I  did  not. 

Q.     You  did  not?  A.     No. 

Q.  Were  you  ever  required  by  Mr.  Darcy  or  any 
of  the  Concrete  Construction  Company  to  make  out 
a  list  for  future  delivery? 

A.  I  don't  recall  that;  I  didn't  make  very  many 
lists.  Once  I  did  make  some,  but  Mr.  Darcy  took 
most  of  that. 

Q.     Mr.  Darcy  was  supposed  to  'tend  to  that? 

A.  Well,  he  mostly  turned  in  the  amount  of 
lumber  we  wanted. 

Q.    And  would  he  turn  it  in  to  you  ?         A.     No. 

Q.  I'm  directing  your  attention  to  Macri's  Ex- 
hibit 85,  shown  dated  July  25,  1944,  and  will  ask 
you,  calling  your  attention  to  the  chute  and  the 
stilling  pool  designation  there,  whether  or  not  you 
recall  working  with  Mr.  Darcy  on  making  that,  or 
making  up  that  list  yourself? 

A.     I  don't  recall  it. 
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Q.  You  do  not,  sir?  Now,  can  you  tell  from 
that  list  as  to  [2274]  the  types  of  lumber  being  ap- 
propriate for  the  stilling  pool?  A.     Yes,  it  is. 

Mr.  Olson:  Well,  now,  your  Honor,  it  isn't 
proper,  it  seems  to  me,  to  ask  this  witness  if  he 
can  tell  from  looking  at  an  exhibit  whether  it  would 
be  the  type  of  lumber  appropriate  to  a  stilling  pool. 

The  Court:     Sustain  the  objection. 

Mr.  Holman:  Your  Honor,  the  answer  should 
be  stricken,  too,  then. 

The  Court:     I  didn't  know  he  had  answered. 

Mr.  Olson :     I  move  the  answer  be  stricken. 

The  Court:     Well,  the  answer  will  be  stricken. 

Q.  (By  Mr.  Holman) :  And  what  does  S-4 
mean?  A.     Dressed  on  four  sides. 

Q.  That  would  be  planed  on  four  sides,  would 
it  not?  A.     Yes. 

Q.  And  can  you  tell  me  from  this  identification 
whether  or  not  there  is  any  flooring  on  that  list, 
as  to  dimensions? 

A.     Well,  it  isn't  specified. 

Q.     You  can't  tell  off  the  list? 

A.     No,  you  have  to  specify  it. 

Q.  And  in  the  form  building,  building  panels 
for  forms,  were  smooth  four  sides  required,  or 
smooth  one  side  only? 

A.  Well,  they  mostly  wanted  size;  it  didn't  make 
any  difference  [2275]  whether  it  is  all  four  sides, 
but  it  should  be  sized,  for  thickness  and  width ;  two 
by  four,  especially. 

Q.     That  would  be  smooth  on  how  many  sides? 

A.     Well,  it  would  really  only  require  two  edges. 
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Q.     Two  edges,  those  should  be  smooth  ? 

A.    Yes. 

Q.  Well,  how  would  a  smooth  on  four  sides  be 
used? 

A.  Well,  that  would  be  the  same.  It  could  be 
dressed  on  four  sides. 

Q.  Yes,  I  understand,  but  in  building  either  a 
stilling  pool  or  a  structure  how  would  smooth  on 
four  sides  be  necessary? 

A.     Well,  it  isn't  necessary. 

Q.  Can  you  tell  me  whether  or  not  there  was 
any  flooring  delivered  while  you  were  there? 

A.  Yes,  regular  flooring,  yes;  there  was  some 
there. 

Q.     Do  you  remember  the  quantities? 

A.     No,  I  would  not. 

Q.  And  do  you  remember  whether  or  not  there 
was  lumber  delivered  with  four  sides  smooth  ? 

A.     On  two  by  four,  yes,  and  other.  , ; 

Q.  Can  you  recall  whether  or  not  the  lumbei- 
that  was  delivered  was  new  lumber,  or  second  hand 
lumber,  or  used  lumber,  or  what? 

A.  We  had  one  bmich  right  from  the  start  that 
was  used  lumber,  [2276] 

Q.  Inhere  was  one  bunch  right  at  the  start  that 
was  used  lumber  ?  A.     Yes. 

Q.  Could  you  give  the  Court  an  estimate  of  the 
quantity  of  that? 

A.     Well,  that's  pretty  hard  to  tell. 

Q.  Did  it  rim  into  several  thousands,  or  a  small 
amount  ? 
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A.  It  might  have  been  a  thousand  or  a  couple  of 
thousand;  I  don't  know. 

;    Q.     Would  you  say  to  the  best  of  your  recollec- 
tion it  would  not  exceed  two  thousand  ? 

Mr.  Olson:  That  question  is  objected  to  as  being 
leading. 

The  Court:     Sustained;  he  can  state. 

Q.  (By  Mr.  Holman)  :  Give  me  the  best  of 
your  recollection  of  the  quantity,  if  you  can. 

A.  Well,  it  might  be  two  thousand  feet,  but  it's 
hard  to  tell  after  that  long. 

Q.  Now,  was  that  delivered  when  you  were  work- 
ing for  Mr.  Macri,  or  Mr.  Schaefer? 

A.     Well,  sir,  I  don't  even  know  that. 

Q.  You  can't  recall  whether  it  was  delivered  to 
Mr.  Macri  or  to  Mi\  Schaefer?  A.     No. 

Mr.  Holman:     That's  all.  [2277] 

Recross-Examination 
By  Mr.  Olson : 

Q.  All  two  by  fours  are  smooth  on  four  sides, 
are  they  not,  Mr.  Klugg  ? 

A.     Not  altogether,  not  all  the  time. 

Q.  Well,  the  general  standard  two  by  fours  are 
smooth  on  all  sides  ? 

A.     Yes,  it's  dressed  on  four  sides. 

Q.  That's  the  standard  type  of  two  by  four,  isn't 
it  I  A.     Yes. 

Q.  Now,  what  type  of  lumber  or  types  of  lumber 
as  to  size  and  dimensions  would  you  use  in  making 
the  structure  forms  on  job  1062? 

A.     Well,  we  used  ship-lap. 
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Q.     Ship-lap?  A.    Yes. 

Q.  All  right.  Now  that  ship-lap  would  be  one 
by  what  ? 

A.  One  by  eight;  some  narrower,  some  six,  but 
mostly  one  by  eight. 

Q.     And  some  six? 

A.     We  had  some  one  by  six,  some. 

Q.     What  else  would  you  use  ? 

A.     Two  by  fours. 

Q.    All  right.  A.     Two  by  sixes. 

Q.     What   did  you  use   the   two   by   sixes   for? 

A,     We  ripped  them  down  to  five  inches. 

Q.  I  mean  without  having  to  go  to  work  on  them 
and  make  them  into  something  else,  what  type  or 
size  or  dimension  of  lumber  would  you  use  in  mak- 
ing the  forms  on  1062,  without  having  to  make  it 
into  some  other  size  ? 

Mr.  Holman :  I  object  to  that  question  as  counsel 
has  limited  it,  because  the  witness  already  stated 
they  used  other  dimensions  besides;  now  he's  ask- 
ing the  question,  just  using  this  type  only. 

The  Court:  He's  asking  w^hat  types  they  used 
without  ripping  them  down.  I  think  that's  clear 
enough.     Overruled. 

Q.  (By  Mr.  Olson):  Do  you  understand  me? 
Without  having  to  do  the  ripping,  what  size  lumber 
would  you  use?  Now,  you  told  me  ship-lap  and 
two  by  four. 

A.     And  four  by  four  we  used  on  that  job. 

Q.     And  four  by  four? 

A.     Yes,  and  we  used  two  by  six. 
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Q.  Well,  now,  your  two  by  six  yon  had  to  rip 
them,  to  use  those? 

A.  Well,  it  took  two  by  six  to  make  what  we 
wanted.  You  couldn't  buy  what  you  want.  To 
make  five  inch  we  had  to  have  two  by  six,  in  order 
to  get  five  inch,  otherwise  it  is  two  by  five;  it  had 
to  be  full  width. 

Q.     What  did  you  use  a  two  by  five  for?  [2279] 

A.  Used  them  as  a  bulkhead  between  the  two 
forms.  The  concrete  was  five  inch  thick,  and  we 
had  to  use  a  two  by  five  just  to  come  in  between 
the  two  walls ;  what  they  call  a  bulkhead. 

Q.     All  right.    Now  what  other  did  you  use  ? 

A.  Well,  that's  about  the  biggest  part,  and  we 
have  used  different  widths  to  make  our  moldings 
out  of  it,  to  get  our  moldings  out  for  the  fillet; 
that's  where  we  had  the- wider  pieces. 

Q.  Well,  now,  would  you  use  a  three  by  ten, 
Mr.  Klugg?  A.     No,  we  had  no  use  for  it. 

Q.     Pardon? 

A.  Not  for  the  form  work ;  we  had  no  use  for  it, 
ordinarily. 

Q.  And  how  about  a  four  by  eight ;  did  you  have 
any  use  for  that?  A.     No. 

Q.     As  far  as  bulding  forms  are  concerned? 

A.    No. 

Q.     And  your  two  by  eight? 

A.  Well,  that's  what  we  used  to  rip  up  to  make 
moldings  out  of.  We  ordered  them  that  way,  so 
we  would  save  lumber.  We  had  to  have  certain 
widths  to  make  either  one  or  two  pieces  out  of. 
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Q.  Two  by  eight  is  what  you  ripped  up  to  make 
fillets  out  of?  [2280] 

A.    Makes  us  two  pieces  of  molding. 

Q.  Isn't  it  a  fact,  Mr.  Klugg,  that  you  were 
continually  delayed  in  your  job  on  account  of  the 
slow  and  non-delivery  of  lumber  for  building  forms  ? 

A.    We  was  delayed  some. 

Q.     You  were  delayed  continually,  were  you  not? 

Mr.  Holman:  Just  a  minute.  Your  Honor,  I 
submit  the  witness  answered  the  question. 

The  Court:  He  did  answer  that  they  were  de- 
layed some.  I'll  overrule  the  objection  to  the  second 
question. 

(Whereupon,  written  statement  of  John 
Klugg  was  marked  plaintiff's  Exhibit  No.  121 
for  identification.) 

Q.  (By  Mr.  Olson)  :  It  is  a  fact,  is  it  not,  Mr. 
Klugg,  that  you  were  continually  delayed  through- 
out the  time  in  building  forms  by  reason  of  not 
having  the  lumber  available? 

A.  Well,  we  was  delayed  some.  We  always  had 
to  use  different  lumber,  if  we  was  delayed,  we  just 
used  different  lumber  to  make  up  what  we  needed.' 

Q.  What  would  you  do  when  you  ran  out  of 
lumber  ? 

A.  Well,  a  few  times  we  took  lumber  off  of  other 
forms  that  was  laying  idle ;  we  take  it  off  and  use  it. 

Q.  And  you  had  to  do  that  continually  through- 
out the  job? 

A.     Oh,  not  so  continually,  but  we  used  it  some. 
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Q.  What  was  the  condition  of  the  lumber  that 
you  were  [2281]  getting?  You  said  you  had  one 
load  of  used  lumber.  In  what  manner  was  it  used 
— or  rather,  just  describe  that  used  lumber  that  you 
referred  to. 

A.  Well,  some  of  it  had  concrete  on  it,  and  some 
had  nails  in  it. 

Q.  Some  had  concrete  on  it  and  some  had  nails 
in  it?  A.     Yes. 

Q.  And  how  about  some  of  the  lumber  being 
full  of  knot  holes  and  dry  rot  ? 

A.  Well,  that's  the  grade  of  Imnber  you  get. 
Some  of  it  was  bad,  I  know. 

Q.  Showing  you  plaintiff's  identification  121, 
Mr.  Klugg,  is  that  your  signature  on  thaf? 

A.     Yes,  sir. 

Q.  Your  son-in-law  typed  that  out,  did  he  not, 
under  your  direction?  A.     Yes. 

Q.     And  then  you  signed  it  ?  A.    Yes. 

Q.    This  was  dated  October  24,  1946? 

A.     Somewhere  that  time,  I  guess. 

Q.  I'll  ask  you  if  you  did  not  state  at  that  time 
in  this  statement:  "We  were  continually  delayed 
on  account  of  slow  and  non-delivery  of  lumber  for 
building  forms"? 

A.  Yes,  that's  what  I  put  down,  but  we  was 
delayed  some,  I  [2282]  know. 

Q.  Now,  did  one  load  of  lumber  come  that  was 
tongue  and  groove? 

A,     W(^  had  some  tongue  and  grooved,  yes. 
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Q.  Was  that  adaptable  to  making  structure 
forms  f 

A.  Yes,  it  is,  but  it  didn't  match  with  our  other 
lumber. 

Q.  It  didn't  match  with  the  other  lumber  that 
was  furnished?  A.     No. 

Q.  Did  that  cause  you  any  trouble  or  incon- 
venience or  delay? 

A.  Well,  it's  just  we  couldn't  use  it  with  the 
others;  we  had  to  make  separate  panels  to  use  that 
by  itself. 

Q.  Then  I  notice  the  statement  in  here  "Several 
times  we  had  to  strip  ship-lap  from  some  of  the 
larger  panels  to  make  other  panels  used  right  away, 
then  re-sheath  those  frames  when  lumber  came." 

A.     I  said  that. 

Q.  What  did  you  mean  by  that?  What  opera- 
tion did  you  go  through  ? 

Mr.  Hawkins :     I  object  to  that  question. 

The  Court :     For  what  reason  ? 

Mr.  Hawkins:  Counsel  is  apparently  attempt- 
ing to  impeach  this  witness  by  this  prior  incon- 
sistent statement.  It  seems  to  nie  that  the  proper 
way  to  do  it  is  to  ask  the  witness  if  he  did  or  did 
not  say  that  at  that  time.  [2283] 

The  Court:     Yes,  I  think  that's  a  good  objection. 

Mr.  Hawkins:  Now,  he's  asking  him  to  explain 
something  in  this  identification,  that's  not  in  evi- 
dence  yet. 

Q.  (By  Mr.  Olson) :  Well,  I'll  ask  you  if  you 
made  the  statement  "Several  times  we  had  to  strip 
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skip-lap  from  some  of  the  larger  panels  to  make 
other  panels  used  right  away,  and  then  re-sheath 
those  panels  when  lumber  came"? 

A.     I  said  it. 

Q.  Now,  vrill  you  explain  what  you  meant  by 
that? 

A-  Well,  we  had  to  have  panels.  If  the  lumber 
wasn't  right  exactly  there,  we  took  it  off  the  panels 
that  wasn't  being  used,  and  repaired  the  others, 
what  we  had  to  use. 

Q.  And  then  when  lumber  came  would  you  have 
to  put  it  back  on  to  the  other  forms  from  which 
you  had  removed  it?  A.     Yes. 

Q.  That's  what  you  meant  by  re-sheath  those 
panels  ?  A.     Yes. 

Q.  You  took  the  new  lumber  and  put  it  back 
on  the  old  panels  from  which  you  had  taken  lumber 
off  before?  A.     Yes. 

Mr.  Olson:  We  offer  plaintiff's  identification 
121,  your  Honor. 

Mr.  Holman:  I  object  to  it,  your  Honor.  The 
witness'  testimony  has  been  consistent  throughout. 
We  [2284]  have  not  even  had  a  chance  to  read  it 

yet. 

The  Court:     Let  me  see  it. 

Mr,  Holman :  It 's  not  inconsistent  with  his  testi- 
mony, your  Honor,  as  counsel  read  from  it. 

The  Court:  I  don't  believe  it  is  admissible.  He 
has  admitted  saying  everything  that  Mr.  Olson 
called  his  attention  to,  as  I  recall  it;  he  admitted 
saying  that  in  his  statement.    There  is  nothing  in 
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there  contradictory  to  what  his  testimony  now  is. 
Sustain  the  objection. 
Mr.  Olson:     That's  all. 

Redirect  Examination 
By  Mr.  Holman: 

Q.  Mr.  Klugg,  when  you  signed  this  statement, 
identification  121,  who  was  there;  who  was  talking 
to  you,  do  you  recall? 

A.  Yes;  there  was  myself;  son-in-law;  Mr. 
Schaefer;  Mr.  Darcy. 

Q.     That's  M.  C.  Schaefer  and  Pat  Darcy? 

A.     Yes.   I  think  there  was  somebody  else  there. 

Q.     Somebody  else?  A.    Yes,  sir. 

Q.  Now,  can  you  tell  me  whether  or  not  the 
word  "continually"  used  in  that  statement  was  of 
your  adaption,  or  suggested  by  them? 

Mr.  Olson:  If  your  Honor  please,  if  the  state- 
ment is  not  going  into  evidence 

The  Court:     Well,  I'll  overrule  the  objection. 

Q.  (By  Mr.  Holman)  :  Did  you  elicit  or  volun- 
teer the  word  ''continually"? 

Mr.  Olson:  That  question  is  objected  to  as  being 
leading  and  suggestive. 

Q.  (By  Mr.  Holman)  :  Well,  did  you  or  did 
you  not? 

Mr.  Olson:  Same  objection.  That's  the  same 
question  as  counsel  objected  to  to  me;  if  he  wants 
to  ask  him  the  circumstances 

The  Court:  I  think  the  proper  method  is  to  ask 
him  what  he  did  say,  and  see  how  it  corresponds 
to  what  is  in  the  statement. 
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Q.  (By  Mr.  Holman)  :  Can  you  tell  me  what 
you  did  say  with  respect  to  the  word  ''continually'"? 

A.  Well,  on  this  statement,  as  much  as  I  know, 
that  is,  I  make  that  as  close  as  I  could  think.  I 
told  them  what  happened  there;  of  course,  they 
know  it  anyway.  We  talked  that  over  before.  Of 
course,  we  did  keep  there,  besides,  so  I  didn't  have 
much  time  to  make  it. 

Q.  You  didn't  have  much  time  to  make  a  state- 
ment ? 

A.  Yes,  we  had  a  meeting  there  without  other 
partners,  and  we  delayed  them  pretty  late. 

Q.     So  the  statement  was  made  in  a  rush  of  time  ? 

Mr.  Olson:     That's  objected  to. 

The  Court:     That's  leading.    Sustained. 

Q.  (By  Mr.  Holman)  :  Did  you  yourself  keep 
any  list  of  time  that  [2286]  you  lost  in  performance 
of  your  duties  by  reason  of  any  delay  of  lumber? 

A.     No. 

Q.  Was  any  request  ever  made  upon  you  by  Mr. 
Darcy  or  any  other  superintendent  to  list  your 
time*?  A.     Not  direct,  no. 

Q.  Did  you  ever  give  any  notice  to  either  Mr. 
Staples,  Mr.  Ashley,  Mr.  Stickney,  or  Mr.  King  as 
to  the  amount  of  time  that  you  had  lostf 

A.     No. 

Q.  Will  you  tell  me  whether  or  not  any  com- 
plaints were  ever  made  to  you  by  Mr.  Darcy  or  by 
Mr.  Waltie  that  the  forms  you  were  making  were 
incorrect  ? 

Mr.  Olson:  That's  objected  to  as  not  being 
proper  redirect  examination. 
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The  Court :     Sustained ;  not  proper  redirect. 

Q.  (By  Mr.  Holman)  :  This  would  be  a  direct 
question,  your  Honor,  if  I  may  ask  it.  I'll  ask  you 
whether  or  not  in  due  course  of  preparing  forms, 
panels  for  forms,  it  is  usual  to  bring  them  back 
to  re-shape  them  before  they  go  out  on  the  job 
again '? 

A.  Yes,  we  had  most  all  come  back  to  the  shop 
and  re-assemble  and  go  out. 

Q.     Is  that  usual  practice?  A.     Yes.  [2287] 

Mr.  Holman:     That's  all. 

The  Court:  Do  you  have  a  question  for  Mr. 
Klugg? 

Mr.  Hawkins:     Yes. 

Cross-Examination 
By  Mr.  Hawkins: 

Q.  Mr.  Klugg,  Mr.  Olson  asked  you  if  a  two  by 
four  planed  on  all  four  sides  wasn't  the  standard 
two  by  four.  Now,  I  want  to  ask  you  if  a  rough 
cut  two  by  four  is  not  also  a  standard  piece  of 
lumber  ? 

A.  Yes,  it  is,  but  it  is  customary  to  be  dressed 
on  all  four  sides. 

Q.  And  practically  all  lumber  yards  carry  both 
items  •?  A.     Yes. 

Recross-Examination 
By  Mr.  Olson : 

Q.  Mr.  Klugg,  when  did  you  talk  with  Mr.  Macri 
last,  before  testifying  today? 

A.     When  did  I  talk  to  him? 

Q.    Yes. 
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A.  Well,  I  haven't  talked  to  him  only  about  a 
week  ago,  about  the  only  time,  and  today,  he  stood 
down  on  the  sidewalk,  he  come  up  to  me,  we  talked, 
but  we  didn't  talk  about  this  case  or  anything. 

Redirect  Examination 
By  Mr.  Holman: 

Q.  Well,  when  you  talked  with  Mr.  Macri  about 
the  case  as  counsel  referred  to,  a  week  or  so  ago, 
do  you  remember  that  occasion '?    [2288] 

A.     Oh,  we  talked  about 


Q 

A. 

Q 

A 

Q 

A 


Q 
Q 

A 
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I  just  asked  if  you  remembered  the  occasion? 

Yes. 

Where  did  he  talk  to  you? 

Up  at  the  hotel. 

How  did  you  get  up  there? 

My  bond  man,  Mr.  Lewis,  wanted  me  to 
come  up. 

Your  bond  man,  Mr.  Lewis?  A.     Yes. 

Did  he  tell  you  what  they  wanted  you  for? 

No,  they  didn't  tell  me  much  of  anything. 

Now,  at  that  time  did  Mr.  Macri  say  any- 
thing to  you  about  paying  you  any  indebtedness  he 
owed  you?  A.     Yes,  he  mentioned  it. 

Q.     What  did  he  say  about  it? 
A.     He  said  he  just  forgot  about  it,  or  didn't  get 
the    bill,    or    something.     I    didn't    mention    much 
about  it. 

Q.     How  long  before  that  has  it  been  since  Mr. 
Macri  mentioned  paying  you  that  indebtedness? 

A.     Well,  I  haven't  seen  him  since  I  left  the  job 
down  there. 
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Q.     What  was  the  indebtedness  for,  Mr.  Klugg? 

A.  For  a  pump  that  was  supposed  to  be  stolen 
there;  what  happened,   I  don't  know. 

Q.     A  pump  stolen  off  the  job?  A.     Yes. 

Q.     It  was  your  pump?  A.     Yes. 

Q.  And  is  it  not  a  fact  that  in  the  conference 
Avith  Mr.  Macri  that  was  discussed  regardless  of 
any  of  your  testimony? 

The  Court:  That's  leading.  You've  been  quite 
strict  in  your  objection  to  leading  questions,  Mr. 
Holman.  I  think  jovl  should  refrain  from  the  same 
practice  yourself,  in  all  fairness. 

Mr.  Holman:  I  think  that's  all.  May  Mr.  Klugg 
be  excused,  or  do  you  want  to  use  him? 

Mr.  Olson:     No,  he  may  be  excused. 

(Whereupon,   there   being  no  further   ques- 
tions, the  witness  was  excused.) 

Mr.  Olson:     Your  Honor,  I  am  prepared  to 

The  Court:  Well,  let's  see — is  that  all  of  your 
testimony,  Mr.  Holman? 

Mr.  Holman :  That  is,  except  the  redirect  on  the 
examination  of  Miss  Callahan.  That  was  suspended 
to  let  counsel  go  on  with  his  rebuttal  testimony 
while  Mr.  Klugg  was  being  secured. 

The  Court:  You're  not  ready  to  go  on  with  the 
cross-examination  of  Miss  Callahan? 

Mr.  Olson:  Yes.  I  thought  that  counsel  was 
through,  though,  with  Miss  Callahan.  [2290] 

Mr.  Holman:     On  direct. 

The  Court :  He  is  through  with  direct,  but  what 
he  means  is  that  he  will  have  redirect  after  you 
finish  your  cross. 
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ELIZABETH  CALLAHAN 
a  witness  called  on  behalf  of  the  defendants  Macri, 
resumed  the  stand  and  testified  further  as  follows: 

Cross-Examination 
(Continued) 
By  Mr.  Olson : 

Q.  Do  you  have  your  copy  of  Exhibit  91  there, 
Miss  Callahan?  A.     That's  on  1068,  is  it? 

Q.     Yes.  A.     Here  it  is. 

Q.  All  right;  now,  referring  to  item  1  there, 
labor,  that  was  made  up  from  Macri's  identification 
21,  or  the  same  figures  as  shown  on  identification 
21,  which  is  a  certified  copy  of  a  payroll,  I  think, 
on  1068? 

A.     Yes,  except  it  is  not  the  full  payroll. 

Q.  You  mean  that  this  is  not  the — 21  is  not  the 
full  payroll? 

A.     Oh,  yes,  21  is  the  full  payroll. 

Q.  My  question  is  that  your  item  1  is  made  up 
from  this,  although  it  does  not  include  all  of  it;  it 
is  made  up  from  21?  A.     Yes. 

Q.  Now,  what  items  of  21  did  you  include  in 
your  item  of  [2291]  labor,  item  1? 

A.     What  items? 

Q.  Yes ;  how  did  you  arrive  at  your  item  number 
1  off  of  Macri's  21;  how  did  you  arrive  at  that? 

A.  Well,  I  get  a  payroll  from  the  superintend- 
ent, that's  not  complete,  you  understand;  I  mean, 
it  has  the  names  and  hours,  and  then  I  recopy  that, 
keeping  one  and  sending  one  to  the  Bureau,  and 
the  superintendent  has  marked  the  concrete  men. 
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Q.  Well,  then,  you  didn't  make  it  up  off  of  that 
payroll?  A.     Yes,  it  is  the  same  thing. 

Q.  Well,  then,  show  me,  if  it  is  the  same  thing, 
what  I  want  to  find  out.  Take  any  week  you  want 
to,  and  show  me  where  you  got  the  figures  to  make 
your  $49,000.00.  What  I'm  getting  at  is  this,  Miss 
Callahan 

A.     I'm  not  sure  I  understand. 

Q.     your  payroll  includes  the  entire  payroll 

for  doing  all  types  of  work  on  1068,  doesn't  it? 

A.     Yes. 

Q.  Now,  what  I  want  to  know  is  how  could  you 
tell  by  looking  at  this  payroll  what  part  of  it  to 
put  in  your  item  1? 

A.  You  couldn't;  you'd  have  to  look  at  the  su- 
perintendent's payroll. 

Q.  In  other  words,  you  can't  tell  by  looking  at 
the  certified  copy  of  the  payroll  ?  [2292] 

A.     I  can  tell — the  certified  copy,  no. 

Q.  You  cannot  tell  by  looking  at  the  certified 
copy  of  the  payroll  alone  what  items  to  put  on  your 
item  1?  A.     No. 

Q.  So  that  in  making  up  item  1,  then,  you  have 
put  down  the  total  of  such  figures  as  have  been  in- 
dicated to  you  by  someone  else,  from  some  other 
record  other  than  Macri's  21? 

A.  It  is  off  the  original  payroll;  is  that  what 
you  mean? 

Q.  Well,  where  did  you  get  it?  I  understood 
you  to  tell  me  this  morning  you  got  it  off  of  the 
certified  copy  of  the  payroll.     Now  I  understand 
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you  didn't.     Now,  where  did  you  get  the  informa- 
tion in  your  item  1? 

A.     Off  the  superintendent's  payroll. 

Q.     Where  is  that? 

A.  Now,  this  is  the  original  payroll  in  here,  in 
this  case. 

Q.  All  right;  what  laborers  did  you  include,  or 
what  classifications  did  you  include  in  your  item  1; 
can  you  tell  me  that  ?  A.     Classifications  ? 

Q.  Well,  Miss  Callaghan,  j^ou  yourself  made  up 
Exhibit  91,  did  you  not  ?  A.     Yes,  sir. 

Q.  All  right.  Now,  in  making  it  up,  as  I  under- 
stood you  to  say,  you  went  over  the  payroll  and  took 
figures  off  of  [2293]  that  i^ayroll  and  totalled  them 
to  get  the  figure  shown  here,  item  1,  or  91? 

A.     Yes. 

Q.  Now,  I  want  to  know  what  classifications  or 
items  did  you  take  off  of  your  payroll  and  total  up 
in  item  1? 

A.  Some  of  them  are  carpenters,  some  of  them 
are  carpenter  foremen,  and  some  of  them  are  truck 
drivers,  some  of  them  are  cement  finishers,  some 
of  them  are  concrete  laborers,  concrete  foremen, 
concrete  clean-up. 

Q.  Concrete  clean-up ;  do  you  know  what  this  is, 
or  how  big  an  item  it  is? 

A.     Oh,  it's  just  along  toward  the  last  of  the  job. 

Q.  Well,  in  making  your  computation,  then,  you 
took  the  laborers  and  foremen  and  so  forth  that 
had  the  word  ^'concrete"  in  front  of  them;  is  that 
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the  designation  that  indicated  to  you  which  ones  to 

take  off  of  the  payroll? 

A.     No;  they're  marked. 

Q.     How  are  they  marked"? 

A.     Well,   they're  marked  as   they  went   along. 

Q.  What  mark,  what  designation*?  What  is 
there  on  the  payroll  that  indicated  to  you  that  you 
should  charge  tliat  up  to  the  concrete  work  on  1068  ? 

A.  Well,  there  is  a  red  line.  I  also  went  through 
the  daily  reports.  [2294] 

Q.     Is  that  the  identification,  the  red  mark? 

A.    Yes. 

Q.  And  was  that  put  on  there  currently  as  the 
payrolls  came  in? 

A.  They  were  usually  put  on  from  week  to  week, 
as  Mr.  Burnsted  came  over  after  the  week. 

Q.  In  other  words,  Mr.  Burnsted  would  come 
in  to  Seattle  at  the  end  of  the  week  and  bring  the 
payroll  with  him?  A.     No,  he  mailed  it  in. 

Q.     He  mailed  it  in  after  it  was  made  up? 

A.     Yes. 

Q.  And  then  he  came  over  how  much  later,  after 
that? 

A.  Oh,  I  couldn't  say  exactly.  Mr.  Burnsted 
used  to  come  in  quite  frequently. 

Q.  And  then  he  went  over  the  payroll  and  made 
a  red  ring  around  the  labor  that  was  to  be  charged 
to  that  portion  of  1068  covered  by  the  Concrete 
Construction  Company  sub-contract? 

A.  That's  right,  and  we  checked  with  the  daily 
reports. 
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Q.     Could  I  have  that,  please? 

A.     Which  do  you  want"? 

Q.  I  want  the  actual  documents  from  which  you 
made  up  this  item  of  $49,000.00 

A.     In  other  words,  you  w^ant  all  my  payrolls? 

Q.  Well,  I  don't  know.  I  want  whatever  you 
made  it  up  from.  [2295]  Now,  Miss  Callahan,  on 
item  3  of  your  Exhibit  91  you  show  the  rental  of 
equipment  from  H.  H.  Walker,  and  handing  you 
the  folder  on  item  3,  it  is  a  fact,  is  it  not,  that 
that  covers  the  rental  on  a  frame  and  boom  truck, 
also  on  a  1941  Ford  truck? 

A.     I  would  have  to  tell  you  by  invoice  number. 

Q.  Well,  how  did  you  do  it  when  you  made  up 
your  statement?  A.     By  invoice  number. 

Q.  Can  you  show  me  what  designation  there  was 
to  show  you  whether  those  trucks  were  used  on  the 
concrete  work,  or  on  some  other  portion  of  1068? 

A.     I  asked  about  them. 

Q.     Who  did  you  ask? 

A.     I  asked  Mr.  Burnsted  and  Mr.  Macri  both. 

Q.  So  in  making  up  item  3.  then,  that  figure  is 
based  not  on  the  invoices  in  your  possession,  but 
upon  information  given  to  you  by  Mr.  Burnsted 
and  Mr.  Macri  ? 

A.  Well,  they're  based  on  these  invoices  that 
they  told  me  to  charge  to  concrete. 

Q.     Do  they  include  all  of  the  invoices? 

A.     No. 

Q.     On  trucks?  A.     No. 
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Q.  So  in  making  it  up,  then,  you  based  that  on 
those  invoices  which  Mr.  Burnsted  and  Mr.  Macri 
said  should  be  [2296]  charged  to  the  concrete  work  ? 

A.     That's  right. 

Q.  Now,  you  yourself  in  making  up  the  state- 
ment, of  course,  had  no  personal  knowledge  and 
there  was  nothing  on  the  invoices  themselves  to 
indicate  where  the  trucks  were  used,  or  for  what 
purpose"?  A.     I  don't  believe  so. 

Q.     What  folder  did  I  hand  you,  Miss  Callahan? 

A.     Number  3. 

The  Clerk :  That  is  number  3  of  her  designation, 
but  there's  another  designation  at  the  bottom  there, 
where  I've  marked  it  Macri 's  identification  106, 

The  Court:  The  court  will  recess  for  ten 
minutes. 

(Short  recess.) 

Cross-Examination 
(Continued) 
By  Mr.  Olson: 

Q.  Now,  taking  item  5,  Martin  &  Son,  ready-mix 
concrete,  $8,750.00,  now,  as  I  imderstand  it,  that's 
the  amount  that  was  paid  out  on  a  sub-contract? 

A.     Yes. 

Q.  Did  you  actually  pay  that  amount  to  Martin 
&  Son? 

A.  The  checks  he  paid  him,  plus  the  back 
charges. 

Q.     How  nnich  did  you  actually  pay  him? 

A.     Well,  you  have  the  folder. 
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Q.  Well,  Macri  didn't  pay  him  $8,750.00 
did  he  ? 

A.  I  say,  that  is  the  amount  of  the  checks  plus 
the  back  [2297]  charges. 

Q.  Just  answer  the  question,  Miss  Callahan; 
Macri  and  Company  did  not  pay  Martin  &  Son 
$8,750.00?  A.     Actual  checks,  you  mean? 

Q.     I'm  asking  if  you  paid  it  to  him? 

A.     Not  actual  checks,  no. 

Q.  And  you  actually  made  back  charges  or  de- 
ductions of  $2,273.45  from  hini,  didn't  you? 

A.  I  couldn't  quote  those  figures  without  the 
statement. 

Q.  I'll  hand  you  Macri 's  identification  107,  and 
ask  you  if  it  isn't  a  fact  that  the  amount  of  money 
that  was  paid  to  Martin  &  Son  was  $8,750.00  less 
those  back  charges;  can  you  look  at  that  and  tell 
me  how  much  you  did  pay  Martin  &  Son?  You've 
got  it  recapitulated  there,  have  you  not,  on  that 
yellow  sheet? 

A.  Yes,  but  it  is  a  little  different  from  what  you 
want.  I  have  his  gross  earnings  here,  and  the  gross 
due,  retained  percentage,  back  charges. 

Q.     Well,  back   charges,  what  do  they  total? 

A.     $2,273.45. 

Q.  Now,  that  amount  was  not  included  in  any 
checks  paid  to  Martin  &  Son,  w^as  it?  In  other 
words,  you  held  that  out  of  Martin  &  Son's  checks, 
didn't  you?  A.    Yes. 

Q.  Yes.  Now,  handing  you  part  of  the  same 
107,  and  drawing  [2298]  your  attention  to  a  letter 
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dated  June  18,  1946,  by  Macri  and  Company,  I  will 
ask  you  if  there  were  not  some  additional  deduc- 
tions made,  other  than  the  charge-backs'? 

A.  There  is  the  charge-backs,  and  the  10  per 
cent  retention,  and  the  penalties  listed  here;  is  that 
what  you  mean? 

Q.  Well,  here,  Miss  Callahan.  This  letter  shows 
there  was  $854.21  due  Martin  &  Son  after  you  had 
deducted  $2,273.45  for  charge  backs,  does  it  not? 

A.     Yes. 

Q.     And  did  you  pay  that  to  them  ?  A.     No. 

Q.  No;  and  what  was  the  reason  you  didn't  pay 
him?  A.     I  was  instructed  not  to. 

Q.  You  were  instructed  not  to;  so,  then,  in  ad- 
dition to  not  paying  Martin  &  Son  $2,273.45,  there 
is  also  an  additional  $854.21  out  of  this  $8,750.00 
that  you  did  not  pay  Martin  &  Son;  that's  true,  is 
it  not?  A.     That's  true. 

Q.  Or  a  total  of  $3,127.66,  so  that  the  actual 
amount  of  your  checks  to  Martin  &  Son  is  $5,622.34, 
is  that  correct  ?  A.     I  have  $5,622.37. 

Q.  All  right,  37  cents.  Now,  in  addition  to  that 
you've  billed,  have  you  not,  Martin  &  Son  for  how 
much  money,  referred  to  on  your  letter  there  ? 

A.     Credit  balance,  Macri  &  Company 

Q.  Yes;  how  much  do  you  say  that  Martin  & 
Son  owes  you  now?  A.     $7,829.02. 

Q.  That's  about  $2300.00  more  than  you  paid 
him,  isn't  it? 

A.     I  haven't  figured  that  out. 
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Q.  Well,  it  is  approximately  $2300.00  more  than 
you  paid  him  altogether  ■? 

A.     About  that,  more  than  the  actual  checks. 

Q.  Now,  that  statement  of  the  account  with 
Martin  &  Son  is  not  revealed  anyplace  on  your 
Exhibit  91,  is  it,  Miss  Callahan? 

A.  Just  as  gross  earnings  from  the  final  esti- 
mate, is  all. 

Q.  I  say,  the  statement  of  the  figures  which  I 
have  just  questioned  you  about  does  not  appear 
any  place  as  Exhibit  91  ? 

A.     No,  just  that  part  of  it  that's  gross  earnings. 

Q.  And  part  of  those  charge  backs  are  for  labor 
which  Macri  performed  and  which  you  claim  that 
Martin  &  Son  should  have  performed,  is  that  true; 
or  do  you  know  what  the  charge  backs  are? 

A.  Oh,  I  would  have  to  go  through  that;  there 
are  a  lot  of  bills  for  equipment  rental  and  a  lot  of 
different  things. 

Q.  So  you  don't  know  what  the  charge  backs 
are,  now,  do  you? 

A.  I've  been  through  them.  I  don't  remember 
them.     There's  a  great  many  of  them. 

Q.  All  right.  Has  Martin  &  Son  yet  paid  tliat 
bill  that  you  [2300]  rendered  to  them? 

A.  Not  to  my  knowledge.  You  would  really 
have  to  ask  Mr.  Macri  that. 

Q.     It  may  have  been  paid,  or  may  not  ? 

A.     As  far  as  I  know ;  I  don 't  think  so. 
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Q.  Now,  with  reference  to  your  item  6,  yon  made 
that  up  from  Maori's  identification  108,  the  ma- 
terial contained  in  that,  is  that  correct"? 

A.     Yes. 

Q.  Now,  would  you  look  at  the  invoice  dated 
February  28,  1945,  Potlatch  Yards'? 

A.     Do  you  have  the  invoice  number? 

Q.  No.  I'll  find  it  for  you,  though.  Here. 
Now,  that  item  there  is  included  in  your  compila- 
tion, is  it  not,  as  a  part  of  item  6  on  your  Ex- 
hibit 91?  A.     Yes. 

Q.  And  what  does  that  invoice  cover?  "What 
does  it  call  for? 

Mr.  Holman:  Would  you  give  us  the  date,  or 
something,  Mr.  Olson? 

Mr.  Olson:  I  did;  February  28,  1945,  Potlatch 
Yards. 

Witness :    2090  pounds  AEN  nut ;  war  tax. 

Q.     What  is  that  ?  A.I  have  no  idea. 

Q.  Well,  why  did  you  include  it  in  your  compila- 
tion, if  you  [2301]  have  no  idea  what  it  is? 

A.     Because  it  is  on  my  list  of  invoice  numbers. 

Q.  Well,  who  made  up  your  list  of  invoice  num- 
bers? A.     I  did. 

Q.  Well,  why  did  you  include  that  invoice,  if 
you  don't  know  what  it  is? 

A.     Because  I  was  told  to. 

Q.     And  who  told  you  to? 

A.  In  this  case  it  was  either  Mr.  Macri  or  Mr. 
Burnsted. 
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Q.  All  right;  now  look  at  your  invoice  under 
April  30,  1945. 

The  Court:  What  was  the  amount  of  the  item 
your  referred  to  there'? 

A.     $2:1.05.    April  what,  please? 

Q.     April  30,  1945. 

A,     There  are  two  invoices  on  that  date. 

Q:  Well,  the  one  that  has  the  nut  on  it,  1910 
pounds  BC  nut.  A.     Yes. 

Q.     $12.60.  A.     Yes. 

Q.  Do  you  know  whether  or  not  that  item  is 
coal,  nut  coaH 

A,     I  don't  know;  it's  on  my  list. 

Q.  And  do  you  know  whether  or  not  the  previous 
invoice  is  for  nut  coal?  A.     No,  I  don't. 

,    Q.     Why  did  you  include  that  item  in  making 
up  your  Exhibit  [2302]  91? 

A.     It  was  given  to  me  to  include. 

Q.  Then  isn't  it  a  fact.  Miss  Callahan,  in  mak- 
ing up  this  compilation,  91,  you  simply  put  do^nti 
on  it  what  somebody  told  you  to  put  down? 

A.     To  some  extent,  yes. 

Q.  Handing  you  folder  number  10,  which  is 
Macri's  112,  Miss  Callahan,  that  is  the  material 
from  which  you  made  up  item  10  on  your  Exhibit 
91,  is  it  not?  A.     Yes. 

Q.     Now,  that's  for  Sealcure  and  freight? 

A.     Yes. 

Q.  Total  of  $879.76 ;  now,  that  includes,  does  it 
not,  the  gross  bills  for  those  items? 

A.     Do  you  mean  all  the  bills  in  here? 
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Q.  No;  it  includes  the  gross  bills  for  Sealcure 
and  freight,  including  the  barrels  that  the  Sealcure 
came  in?  A.     Yes,  it  includes  that. 

Q.  And  have  you  shown  anyplace  a  credit 
against  that  account  for  the  barrels  returned? 

A.     Yes,  it's  taken  off  in  the  payment  of  it. 

Q.     And  can  you  show  me  where? 

A.  These  are  just  the  amounts  actually  paid  on 
these  three  bills. 

Q.  But  that  includes  the  barrels,  for  which  you 
get  a  credit  [2303]  when  they're  returned,  as  shown 
on  the  invoices  themselves,  does  it  not? 

A.     If  they're  returned,  yes. 

Q.  Well,  if  the  invoices  themselves,  from  which 
you  made  up  your  compilation,  show  a  return  credit 
of  approximately  $13.00  a  barrel,  if  the  barrels  are 
returned A.     If  they  are  returned. 

Q.     And  you  gave  no  credit,  did  you? 

A.  I  don't  have  any  credit  for  them  being  re^ 
turned. 

Q.  So  if  the  barrels  were  not  returned  then  yoTi 
still  have  the  barrels,  then ;  or  do  you  know  ? 

A.  I  wouldn't  know  whether  they're  still  on  the 
job  or  not. 

Q.     At  least  you  gave  no  credit  for  the  barrels? 

A.     No. 

Q.  And  each  one  of  these  invoices  show  a  return 
credit  coming,  and  allowable  upon  return  of  the 
barrels  ?  A.     If  they  are  returned,  yes. 

Q.  And  that  shows  right  on  the  invoice  from 
which  you  made  up  this  item? 

A.     But  there  is  no  credit. 


2080  Continental  Casualty  Co.  vs. 

(Testimony  of  Elizabeth  Callahan.) 

Q.  There  is  no  credit  shown  in  that  file,  at  any 
rate  ?  A.     No. 

The  Court :  Does  the  invoice  indicate  how  many 
barrels  were  involved?  A.     Yes.  [2304] 

Q.  Do  you  have  it.  Miss  Callahan,  the  number 
of  barrels'? 

A.  On  invoice  7374  it  is  four.  On  invoice  7373 
it  is  two.  On  invoice  8131,  one.  On  invoice  575, 
three.     Invoice  3988,  two. 

Q.     How  many  is  this  one,  now'? 

A.     3988,  two. 

Q.     That's  twelve  of  them,  then"?  A.     Yes. 

Q.  Now,  your  next  item,  unloading  cement  from 
cars  and  placing  on  job,  Glen  Gentry  and  Harvey 
Hofsted,  $259.20;  now,  that  item  was  charged 
against  Martin  &  Son,  was  it  not,  and  deducted 
from  them'? 

A.  I  don't  know  whether  the  whole  amount  was 
or  not.  I'd  have  to  look.  Do  you  have  the  state- 
ment"? 

Q.  Well,  handing  you  Macri's  identification  115, 
and  drawing  your  attention  to  the  notations  on  the 
top  three  sheets  upon  which  is  written  "Verbal 
orders  don't  go;  write  it";  does  not  the  notation 
thereon  appear  to  .  charge  that  to  Sam  Martin 
&  Son? 

A.  Burnsted  has  written  on  here  "Charge  back 
to  Martin  &  Son." 

Q.     To  charge  it  to  Martin  &  Son"? 

A.     Yes. 
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Q.     And  you  did  that,  didn't  you? 

A.  I  don't  know.  I'd  have  to  look  at  the  state- 
ment and  see. 

Q.  Well,  do  you  know  whether  or  not  that  was 
charged  back?  [2303] 

A.  Not  without  looking  at  the  statement.  I 
don't  see  that  amount  on  it. 

Q.  Well,  drawing  your  attention  to  part  of  your 
folder  5,  part  of  a  letter  dated  July  26,  1945,  being 
part  of  Macri's  identification  107,  do  you  not  have 
those  same  items  there,  $71.27,  which  is  the  same  as 
a  charge  back  against  Martin  &  Son  as  directed  by 
Sam  Burnsted?  A.     There's  $218.87. 

Q.  Well,  those  items  I  just  showed  you.  Miss 
Callahan,  don't  all  three  of  them  appear  right  there 
as  a  charge  back  against  Martin  &  Son? 

A.     Where. 

Q.  $71.27,  which  is  the  item  you  show  here,  and 
which  is  a  part  of  your  $211.51;  the  next  one  is 
$68.97— do  you  find  that  on  there?  A.     No.    ' 

Q.  The  next  one  is  $71.27.  Do  you  see  that  on 
there  again?  A.     There's  one  on  here,  yes. 

Q.  Now,  this  $259.20,  is  that  those  same  items 
that  you  charged  back  against  Martin  &  Son,  or 
do  you  know? 

A.  I  don't  think  it  is.  There  is  $602.98  worth 
here. 

Q.  Well,  do  you  know  whether  it  is  the  same  or 
not,  Miss  Callahan?  A.     I  don't  believe  it  is. 

Q.  You  do  not  believe  it  is.  Well,  did  you  or  did 
you  not  [2306]  follow  the  directions  that  are  given 
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on  here,  on  part  of  Maori's  115,  to  charge  that  back 

to  Martin  &  Son? 

A.     I  don't  know  that  I  did. 

Q.  On  Macri's  116,  would  you  find  the  O.P.A. 
truck  value  or  rental  value  from  which  you  testi- 
fied 3^ou  got  item  A,  on  4? 

A.  On  which  I  did  on  which  item,  or  on  all  of 
them*? 

Q.     Do  you  understand,  Miss  Callahan? 

A,     On  which  item? 

Q.  On  subdivision  A  of  item  4,  you've  got  truck 
rental,  8  months  at  $250.00  per  month,  $2,000.00, 
and  I  understood  you  got  it  out  of  that  O.P.A.  rent 
book. 

A.  No,  that  is  not  listed  as  out  of  the  O.P.A. 
rent  book ;  the  rest  of  them  are.  It  was  my  under- 
standing that  that  is  not  covered  in  the  O.P.A.  book. 

Q.  So  that  out  of  your  item  of  $2,920.00,  there 
is  $2,000.00  of  it  that's  not  based  on  the  O.P.A.  rent 
book,  is  it  ?  A.     A  is  not ;  B  and  C  are. 

Q.  So  that  $2,000.00  out  of  your  $2,920.20  is  not 
based  on  an  O.P.A.  book? 

A.     That's  correct,  is  isn't  covered. 

Mr.  Olson:    That's  all. 

Redirect  Examination 
By  Mr.  Holman: 

Q.  Will  you  tell  me,  please,  where  the  rental 
for  $2,000.00  on  item  4  for  the  truck  was  arrived 
at— how  you  got  that  [2307]  rate  of  $250.00  per 
month  ? 
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Mr.  Olson:  Objected  to  as  not  being  proper  re- 
direct examination,  your  Honor.  The  witness  testi- 
fied on  direct  examination  that  that  rental  value 
was  out  of  an  O.P.A.  rental  book;  now  she  testifies 
that  $2,000.00  of  it  was  not. 

The  Court :     Overruled.    She  may  explain. 

Q.  (By  Mr.  Holman) :  I  would  like  to  under- 
stand where  you  did  get  it,  or  do  you  know? 

A.  On  item  4  as  listed  on  the  statement,  A  is  not 
listed  as  out  of  the  O.P.A.  rental  book.  I  thought 
that  was  understood.  B  and  C  have  the  page  num- 
ber. 

Q.  Where  did  you  get  the  $250.00  per  month 
for  8  months  to  calculate  the  $2,000.00? 

A.  The  amount  of  $250.00  a  month  was  given  to 
me  by  our  accountant  after  calling  the  O.P.A.  and 
several  other  sources  which  I  could  not  testify  to. 

Q.  Then  you  have  no  basis  for  the  $250.00  al 
month,  of  your  own  investigation  ? 

A.  No ;  I  couldn  't  find  it  in  the  book ;  it  isn  't 
covered. 

Q.  Do  I  understand,  Miss  Callahan,  v/ith  refer- 
ence to  item  10,  that  there  is  a  total  of  12  barrels' 
listed,  and  that  was  $13.00  a  barrel ;  was  the  $13.00 
a  barrel  for  returned  barrels  on  the  Pioneer  Sand 
&  Gravel? 

A.     Well,  there  is  a  credit  value  for  their  return. 

Q.  All  I  wanted  was  the  amount  per  barrel. 
Can  you  tell  me  that  off  of  this  bill  ? 

A.  I  think  so.  I  think  that  depends  on  the  f^izf^ 
of  the  barrel.     It's  $6.00  here. 
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.  Q.     Well,  are  these  credits'? 

A.  No,  because  it  hasn't  been  returned.  It  is  a 
charge  for  the  barrel. 

Q.  Well,  then,  the  amount  of  charge  there  would 
be  the  value  of  the  particular  barrel  ■? 

A.     That's  right. 

Q.  Well,  each  of  those  that  counsel  called  you 
has  a  $6.00  charge  amount,  has  it  not,  Miss  Calla- 
han"?   You  look  them  over. 

A.     Yes,  charged  $6.00  a  barrel. 

Q.  Then  if  the  barrels  were  returned  you  would 
get  a  credit  of  $72.00  for  the  12  of  them,  is  that 
correct  1  A.     Yes. 

Q.     And  you  have  no  evidence  of  any  return? 

A.     No,  I  don't. 

Mr.  Holman :  Then,  your  Honor,  the  defendants 
Macri  are  willing  and  ready  to  concede  there  should 
be  a  credit  there  of  $12.00  times  6  (12  times  $6.00) 
or  $72.00.    It's  just  a  correction,  certainly. 

The  Court :     Very  well. 

Q.  (By  Mr.  Holman)  :  With  reference  to  item 
5,  Martin  &  Son,  the  [2309]  ready-mix  concrete, 
you  say  the  gross  $8,750.00  was  the  gross  earnings ; 
isn't  that  what  you  told  counsel? 

A.     That  is  correct. 

Q.  Now,  was  all  of  that  amount  of  $8,750.00 
either  paid  by  cash  or  by  charge  for  credits  due 
Macri  and  Company  on  other  matters? 

Mr.  Olson:  That  question  is  objected  to  as  being 
leading. 

The  Court :     Sustained. 
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Q.  (By  Mr.  Holman)  :  Well,  how  was  it  paid, 
Miss  Callahan?  In  other  words,  the  $8,750.00,  the 
amount  that  Mr.  Macri  had  in  this  job  for  perform- 
ance by  Martin  &  Son — or  do  you  understand*? 

Mr.  Olson:  The  question  is  still  leading,  your 
Honor. 

Mr.  Holman:  Well,  I'm  trying  to  identify  that 
item,  your  Honor.  It  may  be  leading,  and  I'm  not 
suggesting  an  answer  to  her. 

Mr.  Olson:     Well,  I'm  objecting  to  the  question. 

The  Court:  Well,  I  think  it  is  still  somewhat 
leading.  Can't  she  explain  how  she  made  up  that 
item? 

Q.  (By  Mr.  Holman)  :  You  have  here  $8,750.00, 
on  Exhibit  91,  for  Martin  &  Son,  and  you  told  coun- 
sel that  was  gross  earnings?  A.     That's  right. 

Q.  And  I  believe  you  told  counsel  you  paid  ul- 
timately a  [2310]  check  of  $5,622.37,  correct? 

A.     Several  checks. 

Q.     Several  checks  comprising  that  ? 

A.     Yes. 

Q.  Well,  what  is  the  difference  as  to  whether 
or  not  there  was  something  besides  this  concrete 
work,  or  was  it  out  of  the  concrete  work  ?  In  other 
words,  the  difference  between  $8,750.00,  and  the 
$5,622.37,  what  is  that  made  up  of? 

A.     Back  charges. 

Q.  Well,  what  do  you  mean  by  back  charges, 
Miss  Callahan? 

A.     Well,  I  could  give  you  a  general  idea. 
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Q.     If  you'll  do  that,  please. 

A.  But  the  exact  picture,  I'd  have  to  get  my 
file. 

The  Court:  Suppose  we  try  the  general  first, 
and  let's  see  if  somebody  insists  on  the  particular. 

Q.     Very  well,  give  the  general  idea,  will  you  1 

A.  There  are  items  of  charge  backs  on  things 
tjxat  Martin  owed  us  in  some  cases,  rental  in  some 
cases,  men,  in  man  hours,  that  we  gave  them,  equip- 
ment that  we  either — when  I  say  equipment  I  mean 
small  bills  that  we  paid  and  the  foreman  forwarded 
to  me  to  charge  back  to  them;  it  is  a  lot  of  miscel- 
laneous charges,  and  that  come  out  of  the  money 
that  we  owed  them. 

Q.  Well,  then,  is  this  $8,750.00  a  correct  amount 
of  what  [2311]  was  paid  either  by  cash  or  by  charge 
for  other  matters  to  Martin  &  Son? 

Mr,  Olson:  Same  objection,  your  Honor.  That 
certainly  is  a  leading  question. 

The  Court:  It  is  leading,  but  that's  what  she 
testified.    Is  it  a  summary. 

Q.  In  other  words,  what  I  want  to  know,  Miss 
Callahan,  is  whether  or  not  $8,750.00  is  the  amount 
that  Martin  &  Son  put  into  this  1068? 

A.     Yes,  it's  his  gross  earnings. 

Mr.  Holman:     That's  all,  your  Honor. 

Recross-Examination 
By  Mr.  Olson: 

Q.  Miss  Callahan,  getting  back  to  this  same 
figure,  then,  on  your  item  5,  is  it  not  a  fact  that 


M.  C.  Schaefer,  etc.,  et  dl.  2087 

(Testimony  of  Elizabeth  Callahan.) 
$854.21  of  that  amount  is  not  a  charge  back,  is  not 
for  any  services  which  you  claim  to  have  rendered 
Martin  &  Son,  but  is  simply  the  amount  of  money 
that  you  didn't  pay  him*?  A.     No. 

Q,.     That  is  not  a  fact? 

A.     That  is  not  a  fact. 

Q.  Well,  give  me  item  5  again,  then.  Drawing 
your  attention  to  a  letter  dated  June  18,  1946,  the 
item  of  $854.21,  that  letter  shows  that  that  amount 
after  all  your  charge  backs  is  still  due  Martin  &  Son, 
does  it  not?  A.     Yes.     [2312] 

Q.  And  then  you  assessed  against  him  a  penalty 
that  was  assessed  against  you,  Macri  and  Company, 
on  1068,  and  for  that  reason  did  not  pay  him  that 
$854.21? 

A.     That  is  what  offsets  the  $854.21. 

Q.  And  that  wasn't  held  off  because  of  a  charge 
back  for  any  kind  of  services  rendered? 

A.     It  is  charged  back  right  there. 

Q.  But  because  you  assessed  against  Martin  & 
Son  the  entire  penalty  on  1068  for  late  perform- 
ance? A.     Oh,  no. 

Q.  The  letter  shows  that  you  did  that,  didn't 
you.  Miss  Callahan?  In  that  letter  you  assessed 
against  Martin  &  Son  the  entire  penalty  for  late 
performance  on  1068? 

A.     I  couldn't  quote  you  off  hand. 

Q.  What  is  the  amount  you  charged  against 
Martin  &  Son?  A.     $8,683.23. 

Q.  That's  all  assessed  against  Martin  &  Son, 
isn't  it?  A.     It  is,  in  this  letter. 
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Q.  And  854.21  of  it  has  been  paid  to  you  by 
virtue  of  your  holding  it  out  of  Martin  &  Son's 
money  ? 

A.  Well,  I  don't  quite  know  how  you  figure 
that. 

Q.  Well,  were  it  not  for  the  penalty  you  would 
have  paid  Martin  &  Son  that  $854.21? 

A..     Yes,  but  you  see,  it  is  subtracted  right  here. 

■n\.     Yes.     [2313] 

! .     The  difference  between  $854.21  and  $8,683.23 
V^ves  a  balance  of  $7,829.02. 

Q.  So  there's  been  $854.21  out  of  the  penalty 
that  Maeri  &  Company  has  been  re-imbursed  out 
of  Martin  &  Son's  money  1  Now,  just  answer  that 
question,  isn't  that  so? 

A.  That  you  would  have  to  take  up  with  Mr. 
Macri.  I  don't  know  that  it's  been  completely  set- 
tled. 

Q.  Well,  Miss  Callahan,  you're  the  one  that 
made  up  this  statement,  91  ?  A.     Yes. 

Q.  And  you  made  it  up  from  the  records,  part 
of  which  you  now  hold  in  your  hands'? 

A.    Yes. 

Q.  And  do  not  those  records  show  that  except 
for  the  penalty,  even  after  charging  out  $2,273.45 
charge  backs,  Martin  &  Son,  instead,  would  still 
have  had  coming  to  them  $854.21,  isn't  that  just 
exactly  what  that  shows'? 

A.     Yes,  without  the  penalty. 

Q.     And  you  didn't  pay  it  to  him,  did  you'? 

A.     Didn't. 
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Q.  And  you  credited  it  on  the  penalty  which  was 
assessed  against  Martin  &  Son  of  over  $8,000.00? 

A.     Yes. 

Q.  Thank  you.  Now,  these  other  items,  these 
charge  backs  of  $2,273.45,  and  you  may  wish  to 
refer  to  this,  so  I'll  [2314]  let  you  keep  it,  a  good 
deal  of  that  represents  labor,  you  say,  that  you 
furnished  Martin  &  Son? 

A.     I  said  some  of  it  represented  in  man  hours. 

Q.  Now,  where  do  those  man  hours  appear  on 
your  payroll? 

A.     I  don't  think  I  understand  that. 

Q.  Well,  do  you  know  what  man  hours,  what 
labor  it  was  that  was  furnished  to  Martin  &  Son  ? 

A.  Yes,  that  information  was  furnished  to  me, 
some  of  it  by  Mr.  Burnsted,  some  by  Mr.  Black; 
some  of  it  is  labor,  some  of  it  is  cash,  a  lot  of  differ- 
ent things. 

Q.  Now,  the  labor  that  you  charged  back  against 
Martin  &  Son  is  labor  that  was  furnished  right  out 
on  the  job,  is  it  not? 

A.     I  couldn't  say  as  to  that. 

Q.  And  you  can't  say  whether  or  not  that  labor 
you  have  charged  back  against  Martin  &  Son  is  also 
included  in  your  item  1,  could  you? 

A.  Everything  in  item  1  is  concrete  work.  These 
other  lists  were  furnished  to  me  by  the  superin- 
tendent. That  was  between  Martin  and  the  super- 
intendent. 

Mr.  Olson:     That's  all. 
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Redirect  Examination 
By  Mr.  Holman: 

Q.  Miss  Callahan,  may  I  understand  whether  the 
penalty,  $8,683.23,  was  paid  or  deducted  from 
Macri'?    Was  it  a  cash  transaction'?     [2315] 

A.  It  is  deducted  from  Macri  &  Company  on  the 
estimate,  as  liquidated  damages. 

Q.  You  have  no  entry  of  any  penalty  on  1068 
charged  to  Concrete  Construction  Company,  have 
you? 

Mr.  Olson:  The  question  is  objected  to  as  being 
leading. 

Mr.  Holman:  Yes,  it  speaks  for  itself.  Strike 
the  question. 

(Whereupon,  there  being  no  further  ques- 
tions, the  witness  was  excused.) 

(Whereupon,  Summons,  complaint  and  writ 
of  garnishment,  cause  No.  381592,  King  County 
Superior  Court,  was  marked  defendants  Goerig 
&  Philp  Exhibit  No.  122  for  identification.) 

Mr.  Hawkins:  Your  Honor,  while  we're  paus- 
ing here  the  Clerk  tells  me  that  that  summons  and 
complaint  Goerig  and  Philp 's  Exhibit  2  in  case 
number  257,  has  not  been  formally  offered  or  re- 
ceived in  evidence  in  this  case.  I  understood  from 
counsel's  remarks  that  this  was  to  be  considered  in 
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evidence,  that  he  wanted  this  in  evidence  before 
he  removed  his  objection  to  the  assignment. 

Mr.  Hohnan:  I  didn't  want  either  in  evidence. 
I  said  if  they  went  in  evidence,  they  should  be  to- 
gether. 

The  Court :     The  other  has  been  admitted.  [2316] 
Mr.  Hawkins:     And  counsel  and  I  thought  this 
had  been. 

The  Court:     You  offer  it  now? 

Mr.  Hawkins:     Yes. 

The  Court:     It  will  be  admitted. 

(Whereupon,  defendants  Goerig  &  Philp  Ex- 
hibit No.  122  for  identification  was  admitted  in 
evidence.) 

Mr.  Holman:  I'm  satisfied  the  record  shows  the 
previous  objections. 

The  Court:  Yes,  you  wish  the  record  to  show 
the  same  objecions  you  made  to  the  other  offer. 

Mr.  Holman :  I  rest,  your  Honor,  on  the  defense 
and  on  the  cross-complaint  on  1068. 

The  Clerk:  I'm  just  wondering  before  Mr.  Hol- 
man did  that  if  I  might  call  his  attention  to  some 
identifications  here,  your  Honor? 

The  Court:     Yes,  all  right. 

The  Clerk:  There's  a  number  of  identifications 
here,  the  payrolls  and  so  forth,  that  have  not  been 
offered  in  evidence. 

Mr.  Holman:  54,  your  Honor,  I  understood  it 
was  made  u])  to  show  the  time  of  Mr.  Stickne}^ 
complete  on  the  job,  as  receiving  $1700.00,  and  I 
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was  under  the  impression  that  had  been  offered 
and  rejected  on  counsel's  [2317]  objection.  If  not, 
I'll  Avithdraw  it. 

The  Court :     All  right. 

Mr.  Hoi  man:  Macri's  65  for  identitication,  your 
Honor,  is  a  communication  to  Macri  and  Company 
from  the  Shell  Oil  Company,  with  bill  attached,  and 
that  no  longer  becomes  pertinent  because  of  the 
statements  which  are  involved,  so  I  will  withdraw 
that.  Macri's  66  is  in  exactly  the  same  category, 
with  respect  to  Central  Service  Station,  and  that, 
under  the  pre-trial,  is  no  longer  in  issue. 

The  Court:     You  wish  to  withdraw  that,  6Q% 

Mr.  Holman:  Yes,  QQ.  Macri's  identification 
73 

The  Clerk:     Has  been  rejected. 

Mr.  Holman:     1  understood  was  a  rejected 

exhibit.  I  got  that  from  counsel,  and  I  would  re- 
quest at  least  a  copy  of  that.  Macri's  72,  I  would 
like  to  keep  in  until  the  very  last  of  the  case,  to 
see  whether  or  not  there  is  a  photostatic  copy  furn- 
ished as  requested  from  the  witness  Hunter.  As  to 
78,  I  would  like  to  call  Mr.  Schaefer  to  the  stand 
to  identify  some  handwriting,  your  Honor. 

The  Court :     All  right.     [2318] 
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M.  C.  SCHAEFER 

the  plaintiff,  recalled  for  further  cross-examination, 
testified  as  follows: 

Cross-Examination 
By  Mr.  Holman: 

Q.  Handing  you  identification  78,  will  you  tell 
me  whether  or  not  the  handwriting  on  the  slip  at- 
tached thereto,  and  the  figures  attached  thereto,  are 
your  handwriting?  A.     They  are. 

Q.  And  is  it  or  is  it  not  a  fact  that  those  were 
the  figures  you  furnished  Mr.  Macri  for  the  pur- 
pose of  fixing  the  items  to  bid  upon  under  the  sub- 
contract on  1068?  A.     Correct. 

(Whereupon,  there  being  no   further  ques- 
tions, the  witness  was  excused.) 

Mr.  Holman :  I  offer  78  in  evidence,  your  Honor. 
Your  Honor  will  recall  that  78  came  from  half  of 
the  slip  upon  which  the  tabulation  of  77  came 
from. 

Mr.  Olson:  Your  Honor,  I  don't  see  the  purpose 
or  the  materiality  or  the  competency  of  identifica- 
tion 78.  We  have  a  written  contract  that  was 
entered  into  on  1068,  which  sets  forth  the  values, 
the  amounts  per  board  feet,  and  there  is  no  inconsist- 
ency between  them,  and  I  submit  that  it  has  no — 
even  if  it  was  inconsistent  it  could  not  change  the 
contract. 

Mr.  Holman:  It  is  offered,  your  Honor,  for 
probative  force  in  connection  with  counsel's   own 
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questioning  of  Mr.  Macri  as  an  adverse  witness,  as 
part  of  his  case,  as  to  the  preparation  and  the  sign- 
ing of  the  contract  on  1068. 

The  Court:  What  is  the  evidence  as  to  when 
this  was  given  to  Mr.  Macri? 

Mr.  Holman:  I  have  it  only  that  this  is  the 
witness'  own  handwriting. 

The  Court:  I  wondered  what  the  testimony 
showed.   I  don't  remember  as  to  when  it  was  given. 

Mr.  Holman:  It  came  into  the  case  this  way, 
your  Honor;  that  Mr.  Macri  brought  his  slip  of 
paper  out  upon  which  showed  what  is  now  exhibit 
76  (77)  upon  which  he  had  some  tallies  on  some 
forms,  I  think  he  said  it  covered  [2319]  70  forms, 
something  like  that,  and  that  was  on  a  piece  of 
paper  folded  over,  and  that  was  on  the  other  side 
of  that.  He  testified  that  those  were  figures  which 
Mr.  Schaefer  gave  him.  Now  I'm  having  Mr.  Schae- 
fer  identify  it. 

The  Court:  Well,  I'll  overrule  the  objection  and 
let  it  in  for  what  it  is  worth. 

(Whereupon,  defendant  Macri 's  Exhibit  No. 
78  for  identification  was  admitted  in  evidence.) 

The  Clerk :  There  were  three  documents  marked 
and  handed  to  you,  Black's  daily  foreman's  report 
and  the  structure  lay-outs  on  1068;  in  wooden 
covers. 

Mr.  Holman:  Yes;  I  would  again  offer  those 
for  the  purpose  of  Macri 's  80,  daily  report  of  Black 
throughout  1068,  and  Macri 's  82  for  identification 
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and  81  for  identification,  which  were  identified  by 
the  v/itness  Black  while  on  the  stand  as  his  field 
operations  and  his  notes  throughout  1068.  Those 
were  previously  offered  and  objected  to  by  counsel, 
and  I  submit  they  are  part  of  the  detail  of  the  proof 
of  performance  on  1068. 

The  Court:  Well,  there's  no  question  but  what 
Schaefer  didn't  perform  any  part  of  it,  and  you 
performed  it  all,  is  there? 

Mr.  Holman:     That's  correct,  your  Honor. 

The  Court:  And  they  don't  have  any  bearing 
on  [2320]  the  amount  of  the  cost  or  the  amount  of 
damages  you  claim,  do  they?  Perhaps  I'm  prema- 
ture; is  there  objection? 

Mr.  Olson:  Yes,  your  Honor.  I  understand 
your  Honor  already  rejected  the  exhibits.  We 
argued  at  length,  and  they  were  rejected,  as  I 
remember  it. 

Mr.  Holman :     I  think  not. 

The  Court:  My  notes  don't  show  rejected.  I'll 
have  to  look  at  them. 

Mr.  Olson:  Am  I  right,  counsel,  that  those  are 
daily  reports  made  by  Mr.  Black? 

Mr.  Holman:     It  is  his  diary  on  job  1068,  yes. 

Mr.  Olson:  I  object  to  the  document.  Assum- 
ing that  some  of  the  contents  might  be  favorable  to 
them,  I  don't  know  that  they  are,  but  if  they  were, 
it  would  be  a  self-serving  document,  your  Honor. 
It  would  be  hearsay  as  far  as  we're  concerned. 

The  Court:  Objection  will  be  sustained  as  to 
80.   81  is  the  lay-out  plans  on  1068. 
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Mr.  Olson:  I  don't  care  if  they  go  in,  structure 
lay-out  plans. 

The  Court:     Admitted,  then. 

(Whereupon,  defendant  Macri's  Exhibit  No. 

81  for  identification  was  admitted  in  evidence.) 

Mr.  Olson :  I  take  it  those  are  Bureau  of  Recla- 
mation [2321]  official  plans,  Mr.  Holman? 

Mr.  Holman:  Yes,  Mr.  Black  I  am  satisfied  so 
testified  and  identified  them. 

The  Court :  This  is  marked  "Structure  lay-out" ; 
is  it  a  duplication? 

Mr.  Holman:  He  designated  the  two  as  being 
the  set  he  worked  from. 

Mr.  Olson:  Your  Honor,  I'd  have  to  submit 
them  to  someone  more  competent  than  myself.  I 
have  no  objection  to  an  official  copy  of  the  struc- 
ture lay-out  plans  on  1068  going  in,  except  that 
I'd  like  to  know  that  that's  what  it  is. 

Mr.  Holman :  Well,  I  have  only  the  testimony  of 
the  witness  Black,  your  Honor,  and  except  for  a 
historical  and  graphic  explanation  of  1068,  as  to  the 
scope  of  the  work,  there  would  be  no  object  in  hav- 
ing them  in.  At  least  I  want  to  be  in  a  position  of 
offering  them. 

The  Court:  Well,  I'll  admit  them  with  the  res- 
ervation that  if  counsel  wishes  to  have  them 
checked,  and  on  checking  them  he  can  raise  an 
objection  subsequently  if  they're  not  the  proper 
lay-out  plans  pertaining  to  1068. 

(Whereupon,  defendant  Macri's  Exhibit  No. 

82  for  identification  was  admitted  in  evidence.) 
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The  Clerk:  All  right,  then  there  is  87,  88  and 
89,  [2322]  three  separate  sheets,  some  sort  of  an 
invoice  that  you  asked  to  keep  for  the  time  being. 

Mr.  Holman:  Those  are  withdrawn.  86,  your 
Honor,  is  the  one  bearing  "S.R.K.,"  which  Mr. 
Macri  testified  was  the  initials  of  Mr.  King,  and 
dated  November  20,  1944.  Mr.  King  is  not  here  to 
testify.  87  is  one  dated  August  3,  1944,  and  has  to 
do  with  a  number  of  sacks  of  cement  just  being 
received,  I  take  it,  on  1068,  and  88  is  August  3, 
1944,  signed  by  Ashley,  with  respect  to  sacks  of 
cement,  and  those  were  not  produced  at  the  time 
Mr.  Ashley  was  here,  so  that  I  could  have  those 
identified  by  him,  and  89  is  some  tabulations  which 
were  withdrawn,  or  which  I  will  withdraw. 

The  Clerk:  I  think  that's  all  so  far  as  the 
defendant  is  concerned. 

Mr.  Holman :  Now,  on  the  government  exhibits, 
they  were  listed  right  down  the  line,  were  they  not? 

The  Clerk:     Starting  with  number  13. 

Mr.  Holman:  Daily  reports  of  inspectors;  those 
are  the  ones  that  copies  are  being  made  of. 

The  Clerk:  I've  got  those  made  up  and  ready 
to  substitute  now. 

Mr.  Holman:  I  ask  those  copies  be  marked  and 
substituted,  your  Honor,  so  that  when  the  originals 
are  [2323]  returned,  the  copies  will  be  here. 

The  Court:  All  right,  the  originals  will  be 
released,  then. 

Mr.  Holman :  14,  a  monthly  estimate  of  progress 
for  compensation. 
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The  Clerk:  14  is  in  evidence,  and  copies  being 
made  of  that. 

Mr.  Olson:  Did  your  Honor  admit  13-a  to  13-o; 
are  those  admitted? 

The  Court:     Yes. 

Mr,  Olson:  I'm  not  sure;  I  wasn't  following 
counsel  too  closely;  are  you  offering  those  now'? 

The  Court:  No,  they  have  been  admitted.  He's 
asking  that  the  copies  which  the  clerk  has  made  be 
substituted,  and  that  he  be  permitted  to  withdraw 
the  originals. 

Mr..  Holman :  15  is  the  Macri  payroll,  and  in  lieu 
of  that  there  is  one  portion  of  the  payroll  which 
has  been  admitted  in  evidence  as  15-a,  so  that  the 
Macri  payroll  so  far  as  the  Macris  are  concerned 
can  be  returned. 

The  Clerk:  16  is  Schaefer  weekly  payroll 
reports;  that's  from  the  Bureau. 

Mr.  Holman:  That's  the  Schaefer  payroll.  The 
same  on  that.  We  have  not  offered  that.  We  had 
it  marked  for  identification,  and  we  do  not  offer  it. 
17,  [2324]  the  monthly  control  reports,  there's  been 
no  testimony  on  that,  your  Honor,  except  by  Mr. 
Pease.  18,  concrete  inspectors'  daily  reports,  XD 
1975,  is  in  the  same  category. 

The  Clerk:  You're  asking  for  those  to  be  with- 
drawn *? 

Mr.  Holman:  Yes,  returned  to  the  government, 
and  19,  the  daily  reports  of  the  inspectors  on  con- 
tract 1068 — I'm  not  sure  about  that. 

The  Clerk:     It  is  on  specification  1068. 
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Mr.  Holman:     That,  your  Honor,  is  not  offered. 

The  Court:     All  right. 

Mr.  Holman :  Monthly  estimates  of  progress  for 
compensation  on  1068  is  in  as  Exhibit  20. 

The  Clerk:  With  copies  being  made  to  substi- 
tute. 

Mr.  Holman :  The  Macri  payroll  on  1068  is  now 
offered,  your  Honor,  as  part  of  Macri 's  case  on 
1068,  in  view  of  the  cross-examination  by  counsel 
of  Miss  Callahan  as  to  the  items  thereof. 

Mr.  Olson:  Your  Honor,  we  object  to  it  on  the 
ground  that  it  is  immaterial,  irrelevant,  on  the 
further  ground  it  is  not  the  document  from  which 
the  exhibit  was  made. 

Mr.  Holman:  Oh,  this  is  the  government's 
payroll. 

Mr.  Olson:  It  is  not  the  government's  payroll; 
[2325]  it  is  a  certified  copy  of  Macri 's  payroll,, 
furnished  the  government. 

Mr.  Holman:  It  is  Macri 's  21,  produced  by  Mr. 
Pease,  your  Honor,  and  copies  would  have  to  be 
made. 

The  Court:  If  I  remember,  the  cross-examina- 
tion was  on  some  other  payroll  that  she  said  showed 
in  some  way,  marked  with  a  red  circle  to  show^  they 
had  worked  on  the  concrete  w^ork. 

Mr.  Holman:  Yes,  but  in  her  testimony  she 
referred  to  this  payroll. 

The  Court:  Yes;  it  appeared,  it  seems  to  me, 
from  her  cross-examination,  that  it  wasn't  made  up 
from  this,  but  was  made  from  another  payroll 
marked  with  a  red  circle.  I'll  sustain  an  objection 
to  this.    I  don't  believe  it  is  material. 
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Mr.  Holman:  That  seems  to  cover  all  those 
items,  Mr.  LaFramboise. 

The  Clerk:  I  believe  it  does.  There  is  one  other 
item  I  want  to  call  attention  to;  that  was  Macri's 
identification  55,  which  was  a  copy,  part  of  the 
Macri  payroll,  that  you  had  Miss  Callahan  identify 
as  having  omitted  certain  parts  of  it,  excepting  for 
the  first  page.  You  took  that  out  to  have  her  recopy 
it,  and  when  she  came  back,  she  had  re-copied  the 
whole  thing,  and  it  is  now  marked  and  admitted  as 
15-a.  [2326] 

Mr.  Holman:  Then  I'll  withdraw  that.  In  other 
words,  the  whole  thing  is  in. 

The  Court :     The  defendants  Macri  rest,  then  ? 

Mr.  Holman:  Yes,  your  Honor,  as  defendants 
and  as  cross-complainants. 

The  Court:     Yes. 

Mr.  Hawkins:  I  wonder  if  I  might  check  our 
identifications.  I  think  the  two  joint  venture  agree- 
ments are  in  evidence. 

The  Clerk:     That's  right. 

Mr.  Hawkins:  The  termination  agreement  is  in 
evidence. 

^rhe  Clerk:     That's  right. 

Mr.  Hawkins:     The  assignment  is  in  evidence? 

The  Clerk:     That's  right. 

Mr,  Hawkins:  And  the  siinimons  and  complaint 
is  in  evidence.  Then  we  have  no  further  testimony 
to  rtffer,  and  rest  at  this  time. 

The  Court:  Have  you  anything  to  offer,  Mr. 
Ivy? 

Mr.  Ivy:     No,  your  Honor;  we  rest. 
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The  Court:     Would  you  prefer  to  go  ahead? 

Mr.  Olson:  It  is  immaterial;  we  can  go  ahead. 
It  is  4:30. 

Mr.  Holman:  I  would  like  to  make  some  offers 
as  against  counsel's  letters,  your  Honor,  that  were 
introduced  [2327]  in  the  testimony  of  Mr.  Schaefer. 

The  Court :     Well,  I  thought  you  had  rested. 

Mr.  Holman:  Now,  this  is  in  rebuttal,  your 
Honor.  Mr.  Schaefer  was  called  in  rebuttal,  your 
Honor  will  recall  that  counsel  proceeded  a  little 
bit  on  rebuttal,  and  had  some  additional  identifica- 
tions marked.  I  called  your  Honor's  attention  to 
some,  and  your  Honor  said  I  could  wait. 

The  Court:  Yes,  you've  rested  your  case,  and 
Mr.  Olson  is  going  on  in  rebuttal. 

Mr.  Holman:  He  started  before  Mr.  Klugg  got 
here,  out  of  turn. 

The  Court:  But  the  point  is,  I  don't  see  why 
you  should  make  any  offers  except  on  cross-exami- 
nation, until  he  gets  through  with  his  rebuttal. 

Mr.  Holman:  I  thought  you  just  wanted  to  use 
this  five  or  ten  minutes,  your  Honor.  No,  that's 
right. 

The  Court:  If  you  want  to  make  some  offers  in 
connection  with  cross-examination  of  a  witness, 
that's  all  right,  but  I  think  you  should  wait  until 
he  gets  through. 

Mr.  Holman:  I  had  only  in  mind  that  we  had 
nothing  to  do. 

Mr.  Olson:     Are  we  going  to  stop  at  4:30? 

The  Court:  No,  I  think  we'll  go  until  quarter 
to  five.  [2328] 
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M.  0.  SCHAFER 
the  plaintiff,  recalled  as  a  witness  in  his  own  behalf, 
in  further  rebuttal,  testified  as  follows : 

Direct  Examination 
By  Mr.  Olson: 

Q.  Mr.  Schaefer,  handing  you  plaintiff's  Exhibit 
5,  beinc;  the  sub-contract  covering  job  1062,  I  think 
you  testified  already  that  that  was  signed,  or  where 
was  it  signed,  Mr.  Schaefer? 

Mr,  Holman:  Object  as  having  been  already 
covered  by  the  v^dtness,  your  Honor,  on  the  case 
in  chief. 

Mr.  Olson:     I  think  he  did. 

Mr.  Holman:     Both  1062  and  1068. 

The  Court:     I  thought  he  testified  to  that. 

Mr.  Olson:  I'm  just  leading  up  to  another 
question. 

The  Court :     All  right,  go  ahead. 

Q.     That  was  signed  where?  [2329] 

A.     This  was  signed  at  Mr.  Macri's  residence. 

The  Court:     What  is  that? 

A.     1062,  ]:»laintiff's  Exhibit  5. 

Q.  Drawing  your  attention  to  the  X-d  out  por- 
tion of  the  typewritten  portion  of  page  numbered 
1  on  the  contract,  being  a  part  of  Article  1,  I'll  ask 
you  if  that  was  X-d  out  in  your  presence  ? 

A.     It  was  not. 

Q.  Did  you  see  that  contract  before  that  portion 
of  it  was  X-d  out,  or  was  that  X-d  out  already 
when  it  was  presented  to  you  for  signing? 
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A.     That  was  X-d  out  before  I  saw  it,  before 

Q.     Before  what? 

A.     Before  I  saw  it ;  before  I  signed  it. 

Q.  I  didn't  get  whether  you  said  before  you  saw, 
or  signed,  it.  A.     It  was  X-d  out 

Q.    Yes. 

A.     Before  I  saw  or  signed  the  contract. 

Q.  Did  you  have  any  discussion  with  Mr.  Macri 
concerning  the  material,  or  concerning  the  striking 
out  of  that  material,  at  all? 

A.     No,  I  did  not. 

Q.  Now,  handing  you  plaintiff's  Exhibit  6,  I'll 
ask  you  whether  or  not  you  directed  in  any  particu- 
lar to  Mr.  [2330]  Hjorth 

Mr.  Holman:  I  object,  to  this  as  all  having  been 
covered  in  the  case  in  chief. 

The  Court:     What  is  this,  now,  1068? 

Mr.  Olson:     Yes. 

The  Court:     I'll  overrule  the  objection. 

Q.     to  Mr.  Hjorth  or  Mr.  Macri  any  of  the 

particulars  of  the  contents  of  any  of  the  two  sub- 
contracts. Exhibits  5  or  6? 

A.  I  did  not.  On  this  contract  here,  I  filled  in 
the  part,  wrote  the  part,  that  says  ''If  bond  is 
required,  general  contractor  to  pay  the  premium." 

Q.     Where  did  you  fill  that  in;  where  were  you? 

A.     It  was  at  the  Stadium  Homes  job  office. 

Mr.  Holman :  Your  Honor,  I  move  that  that  all 
be  stricken  as  having  been  covered  in  plaintiff's 
case  in  chief. 

The  Court:     Denied. 
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Q.  Mr.  Schaefer,  at  the  time  that  you  signed 
the  contract  on  1062  did  you  advise  Mr.  Macri  that 
you  just  wanted  a  foot  clearance  in  the  excavations'? 

Mr.  Hohnan :  Just  a  minute.  I  ob.iect  to  that 
question  as  exceedingly  leading  and  suggestive,  your 
Honor. 

The  Court:  Well,  it  is  your  contention  that 
[2331]  that's  what  Mr.  Macri  testified^ 

Mr.  Olson:  He  testified,  according  to  my  notes, 
and  I  think  that's  correct,  that  that's  what  Mr. 
Schaefer  told  him. 

The  Court:  I  think  you  can  direct  his  attention 
to  what  was  testified.    I'll  overrule  the  objection. 

Witness:  I  did  not.  We  had  no  conversation 
about  the  excavating  at  that  time. 

Q.  Did  you  at  any  time  make  such  a  statement 
to  Mr.  Macri?  A.     I  did  not. 

Q.  Did  you  at  that  time,  speaking  of  the  time 
that  you  signed  the  contract  on  1062,  have  a  dis- 
cussion with  Mr.  Macri  in  which  the  Mixomobile 
was  discussed,  and  Mr.  Macri  said  that  your  Mixo- 
mobile was  too  big  ?  A.     There  was  no  such 

Mr.  Holman :  Just  a  minute.  I  submit  these  are 
exceedingly  leading  and  improper  questions.  The 
way,  as  I  understand  it,  is  if  counsel  with  a  witness 
fixes  time,  place,  and  persons  present,  for  the  pur- 
pose of  im])eachment,  then  he  can  refer  to  the  par- 
ticular testimony  and  ask  this  witness  to  say 
wiiether  or  not  that  occurred,  but  certainly  counsel, 
your  Honor,  can't  fi-ame  in  his  questions  his  own 
interpretation  of  the  testimony  of  the  witness,  and 
then  have  this  witness  answer  yes  or  no. 
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The  Court :  Well,  it  is  an  awkward  thing  to  get 
[2332]  at,  as  you  discovered  in  your  examination  of 
some  of  the  witnesses.  It  is  difficult  sometimes  not 
to  lead.  I  think  if  a  witness  says  another  one  said 
something,  he  has  a  right  to  say  he  didn't  do  it. 

Mr.  Olson :  Yes,  your  Honor.  Counsel  went  into 
this  at  some  length  and  asked  his  witnesses  if  they 
said  so  and  so;  Macri  said  Mr.  Schaefer  said  these 
things. 

Mr.  Holman:  May  it  please  the  Court,  in  each 
one  of  those  instances  with  counsel's  witnesses  I 
asked  him  to  fix  time  and  place  and  persons 
present. 

The  Court :     Will  you  read  the  question  ? 

(Whereupon,  the  reporter  read  the  last  pre- 
vious question.) 

The  Court:     Overruled. 

A.  We  never  discussed  the  Mixomobile  or  any 
equipment  at  that  time. 

Q.     Did  Mr.  Macri  make  such  a  statement  to  you  % 

A.     He  never  did. 

Q.  Now,  did  Mr.  Macri  call  you  on  or  about  the 
14th  of  June,  1944,  by  telephone? 

A.     He  did  not. 

(Whereupon,  Schaefer  telephone  bill  for 
June,  1944,  was  marked  Plaintiff's  Exhibit  No. 
123  for  identification.) 

Q.  Now,  showing  you  plaintiff's  identification 
123,  Mr.  [2333]  Schaefer,  I'll  ask  you  to  state  what 
it  is. 
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A.  That  is  a  telephone  bill,  including  the  toll 
slip,  showing  I  called  to  Seattle  to  Mr.  Macri. 

Q.  Well,  does  it  show  to  Mr.  Macri,  or  does  it 
show  to  a  number? 

A.  It  shows  to  a  number,  and  that  was  on 
June  14. 

Ml".  Olson:  We  offer,  your  Honor,  plaintiff's 
identification  98  and  plaintiff's  identification  123, 
for  the  purpose  of  corroborating  Mr.  Schaefer's 
testimony  that  he  called  Mr.  Macri  on  June  14  and 
arranged  the  June  15  meeting,  and  disproving  Mr. 
Maori's  testimony  that  he  called  Mr.  Schaefer  on 
June  14,  1944. 

Mr.  Holraan:  Well,  no  objection  to  it  going  in, 
your  Honor,  but  not  under  counsel's  statement  it 
proves  anything.  It  does  show  Mr.  Schaefer 
^phoned  that  Seneca  number,  which  was  discon- 
nected, it  is  showTi  on  98  as  disconnected,  and  that 
speaks  of  as  now;  I  don't  know  about  it  then,  and 
123  does  show  a  charge  to  Mr.  Schaefer  or  to  some- 
body, M.  C.  Schaefer  as  talking  on  June  14  to 
Seattle,  for  two  calls  to  Seattle,  one  of  them  being 
that  number,  being  the  number  shown  on  98.  If 
he's  offering  it  as  probative  of  this  witness'  testi- 
mony, I  have  no  objection. 

The  Court:     It  will  be  admitted. 

(Whereupon,  Plaintiff's  Exhibit  [2334]  No. 
98  for  identification  was  admitted  in  evidence. 

(Whereupon,  Plaintiff's  Exhibit  No.  123  for 
identification  was  admitted  in  evidence.) 
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Direct  Examination 
(Continued) 
By  Mr.  Olson: 

Q.  Now,  did  you,  Mr.  Schaefer,  in  the  course  of 
the  'phone  conversation  with  Mr.  Macri  on  June 
14,  say  to  Mr.  Macri  in  substance  or  effect  that  you 
would  not  go  back  on  the  job  as  long  as  Mr.  Staples 
was  on  the  job?  A.     I  did  not. 

Q.  Or  did  you  in  substance  or  effect  say  to  Mr. 
Macri  at  that  time  that  you  would  not  go  back  on 
the  job  until  he  tired  Mr.  Staples'? 

A.     I  did  not. 

Q.  Did  you  at  any  time  make  in  substance  and 
effect  either  of  those  statements  to  Mr.  Macri? 

A.     I  did  not. 

Q.  Did  you  have  a  conversation  with  Mr.  Macri 
at  some  time  about  Mr.  Staples'?  Just  say  whether 
you  did  or  not.  A.     Well,  yes. 

Q.     Do  you  know  approximately  when  it  was  % 

A.  The  one  time  was  June  15,  at  the  June  15 
meeting.  • 

Q.  And  what  was  said  between  you  and  Mr. 
Macri "? 

A.  The  mention  of  Staples  came  in  there  this 
way:  Mr.  Macri  said  ''You  said  Mr.  Staples  was  a 
good  man,  and  he  can't  [2335]  handle  it"  to  which 
I  said  "I've  never  said  anything  of  the  kind,  but 
if  he  had  had  a  little  cooperation  from  you,  I  believe 
he'd  have  done  a  whole  lot  better." 
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Mr.  Ho] man:  Your  Honor,  I  move  that  be 
stricken  as  having  been  the  identical  statement  the 
witness  made  on  the  case  in  chief. 

The  Court:  I  can't  remember  that  far  back, 
whether  he  did  or  not. 

Mr.  Holman:  Your  Honor,  on  defense  I  asked 
both  Staples  and  Macri,  quoting  this  gentleman,  the 
statement  he's  given  right  now. 

The  Court:  I'll  overrule  the  objection,  or  deny 
the  motion. 

Witness :     Pardon  me 

The  Court:  Wait  until  a  question  is  asked,  and 
then  you  answer  the  question. 

Direct  Examination 
(Continued) 
By  Mr.  Olson: 

Q.  On  April  29,  1944,  Mr.  Schaefer,  did  Mr. 
Staples  state  in  substance  to  you,  or  did  you  have  a 
conversation  with  Mr.  Staples  on  or  about  April 
29,  1944,  relative  to  his  calling,  or  failure  to  get 
in  touch  with  Mr.  Macri  on  the  previous  day? 

A.     Yes. 

Mr,  Holman:  Just  a  moment.  I  object  to  that 
as  having  been  covered  in  the  case  in  chief.  [2336] 

The  Coui't:  It  seems  to  me  that  these  conversa- 
tions on  June  15  and  29th,  whatever  the  date  is,  that 
they  were  fully  covered  on  direct,  and  I  don't 
believe  it  is  proper  for  you  to  go  generally  into  what 
Wc'B  said  there  again,  except  to  call  this  witness's 
attention  to  some  specific  statement  that  might  have 
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been  attributed  to  him,  and  call  his  attention  to 
that  and  have  him  state  whether  or  not  he  made  the 
statement,  but  I  don't  believe  you  should  go  into 
these  conversations  again,  generally. 

Mr.  Olson:  I  don't  intend  to.  My  recollection 
is  that  your  Honor  on  objection  of  counsel  sus- 
tained an  objection  to  the  witness  testifying  to  this 
portion  of  a  conversation  with  Mr.  Staples  as  to 
his  inability  to  get  hold  of  Macri  the  previous  date, 
that  is,  that  he  could,  but  Macri  told  him  not  to; 
then  when  Staples  was  on  the  stand  I  apked  him 
if  he  had  not  on  that  date  said  to  Mr.  Schaefer  that 
the  previous  day  he  knew  how  to  get  hold  of  Macri, 
but  that  Macri  had  told  him  not  to. 

Mr.  Holman:  I'll  withdraw  my  objection,  your 
Honor.    Counsel  is  explaining  his  purpose. 

Mr.  Olson:  The  purpose  of  this  is  to  impeach 
Staples  in  that  statement. 

The  Court:     Go  ahead. 

Direct  Examination 
(Continued) 
By  Mr.  Olson : 

Q.  Did  you  have  a  conversation  with  Staples  on 
the  29th  relative  [2337]  to  his  ability  or  disability 
to  get  hold  of  Macri  on  the  28th'?  A.     I  did. 

Q.     Will  you  state  what  it  was? 

A.  After  the  meeting  in  the  field  I  met  Mr. 
Staples  back  at  the  office,  and  I  asked  him  what 
those  promises  were  going  to  amoimt  to,  and  rela- 
tive to  this  part  of  it.  Staples  said  ''I  knew  yes- 
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ter4ay  where  to  reach  Mr.  Macri,  but  Mr.  Macri 
told  me  not  to  contact  him  miless  I  just  had  to,  and 
•when  you  told  me  you  were  gomg  to  gather  up 
your  equipment  at  noon  today  unless  he  got  there, 
I  just  had  to  get  in  touch  with  Mr.  Macri." 

Mr.  Holman:  I  move  the  answer  be  stricken  as 
not  responsive.  Counsel  asked  him  if  he  had  con- 
versation on  the  28th ;  this  was  on  the  29th. 

Mr.  Olson:     No,  I  asked  about  the  29th. 

The  Court:  I  thought  the  question  pertained  to 
the  29th.   I'll  overrule  the  motion  to  strike. 

Direct  Examination 
(Continued) 
By  Mr.  Olson: 

Q.  Now,  Mr.  Schaefer,  did  you  observe  the  hoe 
of  Macri  and  Company  in  operation  out  on  the 
project,  1062?  A.     I  did. 

Q.  Now,  state  w^hether  or  not  it  is  possible  for 
that  hoe  to  make  a  vertical  cut  or  bank  on  that  por- 
tion of  the  excavation  adjacent  to  the  hoe  itself? 

Mr.  Holman:  Just  a  minute;  objected  for  the 
reason  the  witness  is  not  shown  qualified. 

The  Court:     Overruled. 

A.     It  is  possible. 

Q.  And  would  you  explain  the  operation  of  the 
hoe  in  that  regard? 

A.  Might  I  explain  the  operation  there  of  ex- 
cavating that  hole  ? 

Q.  ,  Well,  do  that,  please. 
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A.  All  right.  The  shovel  in  reaching  out  to  the 
far  side  of  the  structure  dug  its  teeth  in  at  the  ap- 
proximate line  of  the  stakes  which  were  staked  out 
a  foot  outside  of  the  neat  concrete  lines,  and  pull- 
ing dirt  toward  itself,  would  pick  up  and  deposit 
to  either  side  of  the  structure  hole.  In  getting  down 
into  the  hole  deeper,  and  the  bank  next  to  the  shovel, 
it  dug  a  vertical  hole.  The  hole  on  the  far  side  from 
the  shovel  was  not  vertical,  it  was  sloped,  but  the 
slope  was  on  the  inside  of  the  hole  lines  which  would 
be  dug  out  by  hand  later. 

Q.  And  after  the  slope  on  the  inside  of  the  hole 
lines,  as  you  say,  did  you  see  the  hole  lines  later? 

A.     The  hole  lines?   Yes. 

Q.  After  that  slope  was  excavated  out  what  kind 
of  an  excavation  did  that  leave  then? 

A.     That  left  vertical  bank  all  the  way  around. 

Mr.  Holman :     Just  a  minute,  please ;  hoe  or  hole  ? 

A.     Hole. 

Q.  And  did  you  actually  observe  the  hoe  oper- 
ating ? 

A.  I  did;  I  observed  that  hoe  operating  half  a 
dozen  different  locations. 

Q.     Is  that  what  you  saw  there,  or  not? 

A.    Yes. 

Q.  Now,  with  reference  to  the  Mixomobile  opera- 
tion, it's  been  stated  that  that  required  more  men 
than  the  transit  mixer.  Would  you  state  what  is 
the  fact  in  that  regard? 

A.  The  fact  is  it  would  require  at  lease  one  more 
man  to  do  a  comparable  job  with  a  transit  mixer. 
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A.     Tlum  to  use  a  Mixomobile. 

Q.     And  why  is  that?  Just  explain  it. 

A.  Because  the  difference  would  be  that  you'd 
require  four  transit  mixers  to  the  Mixer  operator 
and  two  dump  trucks. 

The  Court:  It's  time  to  adjourn  now;  we'll  take 
an  adjournment  until  9 :30  tomorrow  morning. 

(Whereupon  the  Court  took  a  recess  in  this 
cause  until  Thursday,  March  20,  1947,  at  9 :30 
o'clock,  a.m.) 

Yakima,  Washington,  March  20,  1947 
9:30  A.M. 

(All  parties  present  as  before,  and  the  trial 
was  resumed.)  [2340] 

M.  C.  SCHAEFER 
the  plaintiff,  resumed  the  witness  stand  for  further 
testimoRj^  in  rebuttal,  as  follows: 

Direct  Examination 
(Continued) 

By  Mr.  Olson: 

Q.  Mr.  Schaefer,  at  adjournment  last  evening 
we  were  just  starting  to  take  up  the  operations  of 
the  Mixomobile  as  compared  with  the  use  of  transit 
mixers  for  the  same  purpose.   Now,  I  think  you  al- 


M.  C.  Scliaefcr,  etc.,  et  al.  2113 

(Testimony  of  M.  C.  Schaefer.) 

ready  testified  that  your  Mixomobile  operations 
wonld  not  take  more  men  than  the  transit  mixers, 
and  I  had  just  asked  you  to  explain  and  compare 
the  pouring  of  cement  in  structures  of  this  type  by 
the  Mixomobile  operations  as  compared  with  the 
transit  operations,  with  special  reference  to  the  use 
of  manpower, 

A.  The  manpower  required  with  tJie  Mixomobile 
and  the  manpower  required  with  the  transit  mixers, 
aside  of  the  Mixomobile  operator,  dump  truck 
drivers,  and  the  drivers  on  the  transit  mixers,  the 
rest  of  the  men  would  be  about  the  same  require- 
ment in  either  operation,  but  the  use  of  the  Mixomo- 
bile, you'd  operate  two  dump  trucks,  hauling  three 
batches,  each  equivalent  to  three  yards  of  concrete, 
each,  and  they  would  have  loads,  there  would  prob- 
ably be  a  load  or  two  at  the  job  site  ready  to  start 
first  thing  in  the  morning,  whereas  with  the  transit 
mixer  they  'd  have  to  pick  up  their  load  at  the  batch- 
ing plant  the  first  thing  in  the  morning,  and  with 
the  Mixomobile  the  first  truck  up  would  dump  a 
batch  of  aggregate,  or  the  [2341]  materials  for  a 
batch  of  concrete,  into  the  hopper,  and  the  hopper 
deposit  it  into  the  mixer,  you  could  dump  the  sec- 
ond batch  into  the  hopper;  that  would  go  into  the 
mixer,  and  they'd  dump  their  third  batch  into  the 
hopper  and  immediately  leave  for  another  load. 

That's  not  true  with  the  pre-mix  truck.  The  pre- 
mix  truck  has  to  stay  there  until  every  bit  of  mate- 
rial is  deposited  in  the  form,  so  therefore  there  is 
a  faster  operation.    A  truck  hauling  three  batches 
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of  <^oiicrete  materials  to  the  job  is  not  as  heavy  as 
a  transit  mixer,  and  it  will  get  to  the  mixer  and 
make  a  round  trip  in  less  time,  so  it  will  require 
four  pre-mix  trucks  to  two  batch  trucks  to  supply 
the  same  amount  of  concrete. 

Q.  How  about  the  relative  cost  of  equipment 
required  in  the  two  operations? 

A.  The  cost  of  the  equipment,  your  mixers,  your 
transit  mixers,  cost  about  $9,000.00  apiece,  or  $36,- 
000.00.  Your  Mixomobile  costs  $7,000.00,  the  two 
trucks  cost  about  $5,000.00  for  the  two  of  them,  then 
we  had  a  buggymobile  on  the  job  for  getting  to 
structures  that  were  inaccessible  to  the  mixer  for 
depositing  right  out  of  the  chute,  and  which  would 
have  involved  a  whole  lot  of  work  on  the  part  of — 
I  'd  say,  had  we  used  pre-mix  trucks ;  that  cost  about 
$1,500.00.  Then  we  had  a  water  wagon,  and  that 
cost  about  $2,500.00,  so  you  would  have  $16,000.00 
as  compared  [2342]  with  $36,000.00  of  equipment, 
and  as  to  the  weight  of  the  mixer,  your  Mixomobile 
would  travel  and  weigh  about  8  ton,  where  your 
transit  mixers  would  weigh  about  12  ton,  and  as  to 
maneuverability  on  the  job,  your  Mixomobile  is  moi*e 
mobile  on  the  job  than  a  transit  mixer.  The  Mixomo- 
bile is  about  as  mobile  on  the  job  as  a  loaded  dump 
truck.  You  just  pull  up  to  it,  back  into  the  location, 
just  as  you  would  with  a  dump  truck. 

Q.  All  right;  now,  Mr.  Schaefer,  Mr.  Hance 
seemed  to  recommend  the  use  of  a  two-sack  mixer 
as  preferable  on  this  type  of  work 

A.     It  is  not  a  good  mixer  to  use. 
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Q.     Just  a  minute. 

The  Court:     Wait  until  he  asks  the  question. 

Q.  I  will  ask  you  first,  do  you  own  such  equip- 
ment? A.     I  do. 

Q.  And  did  you  own  such  equipment  at  the  time 
that  you  took  this  contract?  A.     I  did. 

Q.  And  was  that  equipment  available  to  put  on 
this  work?  A.     It  would  have  been,  yes. 

Q.     What  piece  of  equipment  did  you  have  ? 

A.     It's  a  half-yard  Jaeger  mixer. 

Q.  Is  that  the  type  of  mixer  that  Mr.  Hance 
has  described?  A.     That's  right,  it  is.  [2343] 

Q.  Did  you  have  that  available  at  the  time  you 
went  out  and  bought  this  Mixomobile  ? 

A.     I  did. 

Q.     And  the  Buggymobile?  A.     Yes. 

Q.  Now,  why  didn't  you  use  that  Jaeger  mixer 
on  the  job,  and  explain  whether  or  not  it  is  ap- 
plicable for  use  on  this  job. 

A.  It  is  not  applicable;  while  we  had,  and  there 
aren't  many  tAvo-sack  mixers,  as  they're  called,  that 
have  batch,  that  is,  skips  for  a  dump  truck  to  batch 
it,  our  mixer  does  have,  that  is,  the  two-sack  mixer 
is  so  equipped,  but  in  that  connection  we  would  per- 
haps haul  a  yard  and  a  half  of  material  instead  of 
hauling  three  yards  of  material  in  the  same  truck, 
which  would  duplicate  our  cost  of  hauling  aggre- 
gate; it  is  not — I  don't  believe  that  it  would  be  at  all 
permissible  to  locate  your  sand  and  gravel  out  on 
the  job  in  the  first  place,  because  you  would  ac- 
cumulate dust  and  you'd  get  dirty  aggregate,   de- 
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positing  it  on  the  ground  as  it  would  be  there,  and 
the  top  soil,  you'd  have  considerable  of  the  aggregate 
dusting  up  in  your  top  soil;  there 'd  be  a  loss  of 
aggregate,  therefore.  You'd  haul  your  cement  out 
to  the  location  at  the  job;  it  would  involve  more 
labor;  it  would  practically  double  your  labor  of 
placing  your  concrete  and  weigh  batching,  to  shovel 
the  aggregate,  it  takes  more  man  power  again, 
shoveling  that  aggregate  into  the  w^heel  barrow, 
wheel  it  on  to  this  here  moveable  scale,  weighing  it, 
and  dumping  it  into  this  skip.  That's  not  required 
when  you  haul  the  aggregate  out,  batching.  Our 
cement  is  carried  in  containers  that  are  hinged  to 
the  end  gate  of  the  truck.  You  just  tip  one  of  these 
containers  over  into  the  skip,  you  pull  the  lever  and 
dump  your  batch  of  aggregate  into  the  skip,  that  is, 
you  dump  your  aggregate  and  you  dump  your  ce- 
ment on  it,  and  you  just  draw  it  into  the  mixer. 
The  other  way  you'd  come  out,  you'd  be  hauling 
your  aggregate,  about  the  same  quantity  per  load, 
out  to  the  job  site,  you'd  have  the  same  trucking, 
practically  the  same  trucking,  and  you'd  have  all 
this  additional  weighing. 

Q.  Now,  how^  is  this  two-sack  mixer  propelled  or 
moved  from  one  location  to  another? 

A.  It  takes  two  good  men,  or  three,  to  raise  the 
tongue  and  connect  it  to  a  dump  truck. 

Q.     It's  not  self -propelled  ? 

A.  It's  not  self-propelled,  and  then  to  tow  that 
piece  of  equipment  back  of  a  dump  truck,  it  isn't 
like  towing  it  out  on  a  highway. 
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Q.     How  many  wheels  are  on  a  two-sack  mixer? 

A.     Two  wheels.  [2345] 

Q.  By  the  way,  Mr.  Schaefer,  how  long  do  you 
mix  the  aggregate  in  the  mixer  before  it  can  be 
poured  ? 

A.  Well,  in  this  case  here,  why,  we  probably 
mixed  it  longer.  The  requirement  on  a  two-yard 
mixer  is  tw^o  minutes. 

Q.     Two  minutes'?  A.     That's  right. 

Q.  Now,  Mr.  Schaefer,  did  you  have  a  conversa- 
tion with  Mr.  Verne  Ashley  at  his  office  in  Coeur 
d'Alene,  Idaho,  on  or  about  October  26,  1944? 

A.     I  did. 

Q.     And  who  was  present? 

A.  There  w^as  Verne  Ashley,  Pat  Darcy,  Verne 
Ashley's  son,  young  son,  and  he  was  there  for  a 
short  time,  and  myself. 

Q.     And  did  you  discuss  1062  at  that  time? 

A.    We  did. 

Q.  Would  you  state  the  nature  of  that  conver- 
sation ? 

Mr.  Holman:  Just  a  minute,  your  Honor,  I 
object  to  that  unless  the  witness's  attention  is  di- 
rected to  the  statements  of  Mr.  Ashley  which  coun- 
sel interrogated  Mr.  Ashley  on.  In  other  words, 
now  he's  asking  him  to  state  the  nature  of  the  con- 
versation.   I  submit  that's  not  proper  rebuttal. 

Mr.  Olson:  I'll  direct  his  attention.  I  under- 
stood counsel  objected  to  that  yesterday. 

Mr.  Holman:  Counsel  has  not  misunderstood 
me,   [2346]   your  Honor.    Where  there   is   a   time, 
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place  and  person  fixed,  then  the  substance  of  the 
conversation  is  a  proper  matter  of  inquiry. 
The  Court :     All  right. 

Direct  Examination 
(Continued) 
By  Mr.  Olson : 

Q.  Mr.  Schaefer,  at  that  time  did  Mr.  Ashley 
state  in  substance  or  effect  that  running  the  1062 
for  Mr.  Schaefer  was  a  two  man  job'? 

A.     For  Mr.  Macri? 

Q.     Yes,  for  Mr.  Macri,  was  a  two  man  job? 

A.     He  did. 

Q.  Can  you  relate  in  substance  the  statement 
made  b}^  Mr.  Ashley  in  that  regard? 

Mr.  Holman:  Just  a  minute.  Your  Honor,  I 
object  to  the  witness  using  notes  on  this.  This  is  a 
test  of  memory. 

The  Court:  Well,  I  think  he  should  state  his 
best  recollection  on  it,  yes. 

Witness:  Mr.  Ashley  said  that  that  job  was  a 
two  man  job,  and  that  he  had  asked  Mr.  Staples  to 
stay  on.   Mr.  Staples  said 

Mr.  Holman:  Just  a  minute.  Your  Honor,  I 
submit  that  is  not  binding  on  Mr.  Macri,  as  this  is 
at  the  end  of  the  job,  and  this  witness  and  Mr.  Ash- 
ley purport  to  give  a  conversation  between  Ashley 
and  Staples  [2347] 

The  Court:  As  I  miderstand,  this  is  in  the 
nature  of  impeachment  of  Mr.  Ashley.  He  stated 
he  dicbi't  make  these  statements.  Is  that  the  purpose 
of  it? 

Mr.  Olson:     Yes. 
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Mr.  Holman:     Well,  then,  I  withdraw  my  objec- 
tion, your  Honor. 

Witness  continuing: and  Mr.   Staples  said 

"Well,  that's  all  right  with  me  if  you  can  fix  it  up 
that  way  with  Mr.  Macri,"  then  Staples  did  stay 
on  there  for  a  short  time,  and  Macri 

Mr.  Holman:     I  submit,  your  Honor,  that  that  is 
not  conversation  the  witness  now  is  testifying. 

Q.     Did  Mr.  Ashley  say  that  %  A.     Yes. 

Mr.  Holman:     Pardon  me. 

Witness  continuing:     and  then  Ashley  said 

that  Macri  called  him  when  the  payroll  went  in, 
and  asked  him  why  Staples  was  on  the  job,  and 
Mr.  Ashley  said  "I  still  need  Staples  till  I  learn 
more  about  the  job"  and  Mr.  Macri  said  "Well,  you 
better  learn  fast;  Staples  has  got  to  get  off  the 
job." 

Q.     Now,  Mr.  Schaefer,  the  notes  which  you  had 
in  your  hand,  when  were  they  made? 

A.     They  w^ere  made  right  after  we  left  Ashley's 
office,  and  within  two  blocks  of  the  office.  [2348] 

The  Court:     You  mean  at  the  time  of  the  con- 
versation, or  shortly  after? 

A.     The  time  of  the  conversation. 

The  Court:     I  think  if  that's  the  case  you  may 
use  your  notes  to  refresh  your  memory. 

Mr.  Olson :     I  don't  think  the  witness  really  needs 
them,  your  Honor. 

The   Court:     Well,   it's   proper   to   use   them   if 
they  are  made  on  or  about  the  time. 
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Mr.  Olson:  In  view  of  the  remark  that  went 
into  the  record  I  wanted  to  explain  that. 

The  Court:     All  right. 

Direct  Examination 
(Continued) 
By  Mr.  Olson: 

Q.  Now,  Mr.  Schaefer,  at  that  same  conversa- 
tion in  Coeur  d'Alene  with  Mr.  Ashley,  on  that 
date,  did  Mr.  Ashley  say  in  substance  or  effect,  in 
reply  to  a  question  asked  by  Mr.  Darcy,  that  his 
blow  up  with  Mr.  Macri  resulted  from  there  not 
being  sufficient  lumber,  no  effort  on  the  part  of 
Mr.  Macri  to  get  lumber,  not  sufficient  manpower, 
and  Macri 's  refusal  to  pay  wages  sufficient  to  get 
manpower,  and  lack  of  sufficient  equipment,  and 
Macri 's  refusal  to  furnish  additional   equipment"? 

Mr.  Hawkins:  Your  Honor,  I  object  to  that 
question  because,  as  I  recall  Mr.  Ashley's  testimony 
his  answer  to  that  question  was  merely  that  there 
was  no  [2349]  blow  up  between  him  and  Mr.  Macri. 

The  Court:  It  is  my  recollection  that  he  denied, 
in  effect,  making  the  statement.  I'll  overrule  the 
objection. 

Witness :     Pat  Darcy  asked  Mr.  Ashley 

Q.     Was  there  such  a  conversation? 

A.     Yes. 

Q.  Would  you  state  what  Mr.  Darcy  said  to  Mr. 
Ashley  and  Mr.  Ashley's  reply,  with  reference  to 
the  subject  matter  of  my  previous  question? 
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A.  Mr.  Darcy  asked  Mr.  Ashley  "What  led  up 
to  your  blow-up  with  Macri?"  and  then  Mr.  Ashley 
said  "Well,  my  blow-up  came  because  Macri  refused 
to  pay  enough  for  help,  and  the  labor  is  not  com- 
petent to  lay  out  structures."  He  said  "That  takes 
another  man;  that's  why  Staples  and  I  should  have 
been  permitted  to  stay  on  that  job." 

Mr.  Holman:  Now,  your  Honor,  in  vievv'  of  the 
witness'  ])resent  statement  I  move  his  answer  to 
the  last  question  be  stricken  as  inconsistent. 

The  Court:     In  what  way? 

Mr.  Holman:  Well,  lumber  and  insufficient  men 
as  the  reasons.  Now  he's  given  a  different  reason. 

The  Court:  Well,  I'll  deny  the  motion  to  strike. 
I  think  it  goes  to  weight  rather  than  competency. 

Q.     Had  you  finished  the  conversation?   [2350] 

A.  No,  I  did  not.  That  he  didn't  have  enough 
good  help 

Mr.  Hawkins :  Your  Honor,  I  call  your  attention 
to  the  fact  that  the  witness  is  reading  from  his 
notes. 

The  Court:     Just  refresh  your  memory. 

Witness:     I'll  lay  them  away. 

Mr.  Hawkins:  He's  looking  at  them  all  the  time. 
I  don't  know  whether  he's  reading  or  not;  he  gives 
every  evidence  of  it. 

Q.     Give  it  from  memory. 

A.  He  said  that  because  of  not  having  lumber, 
refusal  to  send  lumber  in  when  required,  because 
of  the  equipment,  they  didn't  have  ecjuipment  to  get 
men  around  from  structure  to  structure  for  the  fine 
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grading,  if  they  did  have  the  men.  Macri  refused 

to  supply  additional  equipment  or  meh  or  lumber. 

Q.  Now,  Mr.  Schaefer,  Mr.  Hance  testified  that 
the  entire  excavations,  or  the  entire  cubic  yardage 
of  structure  excavation  as  shown  by  the  final  esti- 
mate, these  structures  could  be  excavated  by  hand 
at  a  total  cost  of  $11,250.00.  State  whether  or  not 
that  is  so. 

A.     It  could  not  be  done  for  that. 

Q.  Could  it  have  been  done  for  that  price  m 
1944?  A.     It  could  not. 

Q.  Would  you  explain  what,  in  your  opinion,  it 
would  cost  to  hand  excavate  those  structures,  I  mean 
entirely  by  [2351]  hand? 

A.  Hand  excavating  those  structures,  to  lay  them 
out,  to  do  the  fine  grading,  and  the  excavating, 
would  take  not  less  than  3I/2  t^slyi  hours  per  cubic 
yard. 

Q.  And  what  rate  of  pay  would  it  cost  per  man 
hour  for  that  type  of  work  in  1944? 

A.  I  wouldn't  be  able  to  say  just  what  the  rate 
was  right  then;  I  think  it  was  a  dollar  an  hour,  but 
you'd  have  the  insurance  and  taxes,  too,  labor  tax. 
If  the  total  was  a  dollar,  it  would  be  $3.50  a  yard. 

Q.  Well,  now,  Mr.  Schaefer,  in  giving  that  num- 
ber of  man  hours  per  cubic  yard,  what  type  of  soil 
digging  are  you  taking  into  consideration? 

A.  I'm  taking  into  consideration  the  soil  right 
out  on  that  project,  and  the  conditions  as  I  saw 
them. 
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Q.     What  with  reference  to  the  soil  being  frozen*? 

A.  No,  this  here  would  be  on  a  basis  of  no 
frost. 

Q.  Now,  do  you  recall  getting  a  notice  from  Mr. 
Macri  to  proceed  with  1068*?  A.     Yes. 

Q.  And  also  the  notice  of  January  3,  I  believe, 
1945,  declaring  that  you  were  in  default  *? 

A.     I  did. 

Q.  Now,  during  that  intervening  period  did  tlie 
Concrete  Construction  Company  have  forms  avail- 
able to  use  in  the  [2352]  performance  of  1068,  if 
structure  excavations  had  been  available? 

Mr.  Holman:  Just  a  minute.  Your  Honor,  I 
object  to  that  question  as  not  being  proper  rebuttal. 
This  witness  went  into  the  whole  thing  in  his  case 
in  chief. 

The  Court:     Read  the  question. 

(Whereupon,  the  reporter  read  the  last  pre- 
vious question.) 

The  Court :     I  think  it  was  covered*  in  his  direct. 

Mr.  Olson:  Your  Honor,  my  purpose  in  it  is 
defensive  to  their  cross-complaint.  We  did  put  in 
testimony  that  showed  that  the  hand  excavation — 
that  there  were  no  excavations  ready  imtil  February 
5,  and  that  prior  to  that  time  that  Macri  and  Com- 
pany had  taken  over  the  building  of  forms,  but 
there  has  been  an  inference  in  Mr.  Macri 's  case,  an 
inference  only,  that  we  should  have  started  the  form 
making  before  the  excavations  were  ready,  and  it's 
to  meet  that  that  I  offer  to  show  this. 

The  Court:     Mr.  Holman? 
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Mr.  Holman:  Well,  of  course,  I  don't  want  to 
deprive  them  of  proper  rebuttal,  your  Honor,  but 
the  mere  reiteration  of  the  case  in  chief  I  think  is 
improper.  It  was  part  of  their  case  in  chief,  your 
Honor,  because  they  are  suing  for  $5,000.00  for 
breach  of  this  contract,  and  they  made  their  proof, 
and  we  met  it,  and  [2353]  this  gentleman  himself 
testified,  he  even  testified  the  dates  he  was  on  there. 

The  Court:  You  have  two  sides  of  this.  You 
have  your  cross-complaint  for  your  damages  for 
Schaefer 's  breach  of  this  contract,  and  you  were 
going  forward  in  direct,  really,  when  you  made  your 
case  on  that  phase  of  it,  and  it  seems  to  be  undis- 
puted that  there  wasn't  any  excavations  ready  for 
pouring  of  concrete  at  the  time  that  Macri  gave 
notice  of  cancellation  of  that  contract,  so  that  if 
Schaefer  breached,  it  would  be  by  way  of  failure 
to  make  preliminary  preparations. 

Mr.  Olson:     Will  you  read  the  question? 

(Whereupon,  the  reporter  read  the  last  pre- 
vious question.) 

Witness:     Yes,   we   did. 

Q.  And  those  were  from  what  source,  Mr. 
Schaefer  ? 

A.     They  were  from  the  job  1062. 

Q.  Now,  there's  been  certain  checks,  I  guess 
what  is  in  evidence  now  is  the  carbon  copies  of  the 
checks,  and  the  vouchers,  indicating  payment  to  the 
Concrete  Construction  Company,  Mr.  Schaefer,  par- 
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ticularly  Maori's  Exhibit  99.  I'll  ask  you  why  those 
checks  were  cashed  if  you  had  an  agreement  with 
Mr.  Macri  to  pay  you  your  actual  costs  ? 

Mr.  Holman :  That  I  submit,  your  Honor,  is  not  a 
proper  question.  It's  based  on  an  assumption. 
He's  [2354]  asking  this  witness  now  why  he  did 
something  in  view  of  the  fact  that  he  claimed  he 
had  an  agreement 

The  Court:  I'll  overrule  the  objection.  He  can 
explain. 

Witness:  These  here  were  based  on  the  engi- 
neer's estimate,  and  we  could  not  submit  a  bill 
for  our  additional  costs  until  the  end  of  the  job. 

Mr.  Olson:  These  are  not  all  of  the  payments, 
are  they,  Mr.  Holman?  You  didn't  put  in  the  copies 
of  the  checks  that  had  no  vouchers  on  them? 

Mr.  Holman:  These  are  all  the  checks  that  had 
vouchers. 

Mr.  Olson:  You  didn't  put  in  the  copies  of  the 
checks  that  had  no  vouchers? 

Mr.  Holman:  No,  I  didn't  have  vouchers  every 
time.  There  were  separate  checks  sent  with  those; 
you  cashed  the  checks.  Mr.  Olson,  and  your  Honor, 
with  respect  to  these  payments,  Mr.  Hendershott 
had  given  all  the  payments,  and  I  understood  that 
would  not  become  an  issue  here,  and  therefore  I  did 
not  make  complete  proof  on  that. 

Mr.  Olson:  Do  you  have  the  checks  issued  sub- 
sequent to  the  checks  shown  in  Exhibit  99,  which 
do  not  have  vouchers  attached  to  them? 
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Mr.  Holman:  I  had  them,  brought  them,  and 
submitted  [2355]  them  to  you,  and  I'll  have  to  look 
them  up  again  now.  You  requested  them,  and  I 
brought  them  over. 

Mr.  Olson:  You  say  you  submitted  them  to  me? 
Well,  Mr.  Schaefer,  were  all  of  the  payments  made 
to  you  by  the  Macri  and  Company  voucher  form 
checks  of  the  type  shown  on  Maori's  Exhibit  99? 

Witness :     No. 

Mr.  Olson:  You  don't  have  those  copies  of  those 
checks  with  you  in  court  now,  Mr.  Holman? 

Mr.  Holman:  Mr,  Olson,  I  don't  loiow.  I'll  just 
have  to  look.  I  had  them  and  delivered  them  to 
you. 

The  Court:  As  I  understand  it,  this  has  been 
said  many  times  here,  but  the  amount  of  pajTuents 
has  been  settled  by  the  pre-trial  conference,  and 
it  is  also  undisputed,  is  it  not,  that  payments  were 
made  in  two  instances  without  a  voucher  attached? 

Mr.  Holman :  Yes,  your  Honor,  because  they  ran 
out  of  those  checks. 

The  Court:  Was  there  anything  you  wanted 
particularly  ? 

Mr.  Olson:  Simply  that  the  two  checks  are  in 
considerable,  sizable  amount,  and  they  are  the  last 
payments  that  were  made  to  the  Concerte  Construc- 
tion Company. 


The  Court 
Mr.  Olson 
The  Court 


Without  the  attached  vouchers? 
Without  the  attached  vouchers. 
Can  you  stipulate  as  to  the  approxi- 


mate amount  of  the  checks? 
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Mr.  Holman:  We  have  Mr.  Hendershott's  com- 
pilation, your  Honor.  By  checking  those  off  it  will 
give  the  other  checks,  that's  all. 

The  Court :  If  you  wanted  to  show  the  date  and 
amount,  that  would  be  all  that  is  material  from 
your  standpoint,  Mr.  Olson? 

Mr.  Olson:     Yes. 

The  Court:  I  wonder  if  we  couldn't  stipulate  to 
thaf? 

Mr.  Olson:  There  was  one  check  in  the  amount 
of  $2985.46,  issued  in  March,  1945,  I  do  not  have  the 
exact  day  in  March,  and  the  second  check  is  for 
$7050.50,  issued  in  April,  1945,  neither  of  which 
were  voucher  checks. 

Mr.  Holman :  Now,  if  I  could  have  just  a  second 
with  counsel  here,  your  Honor,  it  will  save  a  lot  of 
time. 

The  Court:     All  right. 

Mr.  Holman:  I  found  what  counsel  says  is  cor- 
rect, and  I  so  stipulate,  your  Honor,  that  those  checks 
were  sent  with  vouchers  attached,  but  not  part  of 
the  check. 

Mr.  Olson:     They  were  what,  you  say? 

Mr.  Holman:  They  were  just  a  check  with  the 
statement  attached,  that's  our  testimony. 

The  Court:  I  don't  know  whether  counsel  is 
willing  to  stipulate  as  to  the  statement  attached,  but 
you  will  stipulate  there  was  no  voucher  foim  at- 
tached to  the  check? 

Mr.  Holman:  I  stipulate  there  was  a  separate 
voucher  form  attached  to  the  checks,  and  I  call  cju 
counsel  to  produce  those  checks. 


2128  Continental  Casualty  Co.  vs. 

(Testimony  of  M.  C.  Schaefer.) 

The  Court :  Well,  perhaps  you  had  better  pro- 
duce the  checks,  then,  if  you  can't  get  together 
on  it. 

Mr.  Olson:  Your  Honor,  that's  all  of  my  ques- 
tioning, with  that  exception. 

The  Court:     All  right. 

Mr.  Holman:  Your  Honor,  it's  going  to  take 
some  time  to  find  those  checks  themselves. 

The  Court :  All  right ;  can  you  proceed  with  the 
cross-examination  in  the  meantime? 

Mr.  Holman:  I  would  like  to  have  marked  for 
identification  the  following  communications:  A  let- 
ter and  I'egistered  envelope  from  the  Concrete  Con- 
struction Company  to  Macri  and  Company  dated 
December  5,  1944,  and  I'll  ask  the  clerk  to  remove 
the  pencil  notations  from  that.  That's  a  letter  from 
the  Concrete  Construction  Company  to  Mr.  Macri. 

(Whereupon,  Letter  Schaefer  to  [2358] 
Macri  dated  December  5,  1944,  was  marked 
Defendant  Maori's  Exhibit  No.  124  for  iden- 
tification.) 

Mr.  Holman:  I  call  for  the  production  oT  the 
original  of  letter  of  January  25,  1945,  to  the  Con- 
crete Construction  Company  from  H.  T.  Nelson, 
Construction  Engineer,  showing  copy  to  Macri  and 
Company. 

Mr.  Olson:     I  think  it's  in  evidence  as  an  exhibit. 

The  Clerk:     It  is  Exhibit  37. 

Mr.  Olson:  And  that's  our  original  that  we  pro- 
du(?ed. 
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Mr.  Holman:  I  call  for  the  original  of  letter  of 
January  27,  1945,  to  Concrete  Construction  Com- 
pany from  Macri  and  Company. 

The  Clerk:  That's  in  evidence  as  Macri 's  Ex- 
hibit 38. 

Mr.  Holman :  I  call  for  the  original  of  the  letter 
of  July  23,  1945,  to  the  Concrete  Construction 
Company  from  Macri  and  Company. 

Mr.  Olson:     May  I  see  the  copy? 

Mr.  Holman :     You  referred  to  it  during  the  trial. 

The  Court:  Isn't  that  the  one  that  Mr.  Schaefer 
testified  he  never  received? 

Mr.  Holman:     No,  the  one  in  September.  [2359] 

The  Court:  That's  the  one  Mr.  Schaefer  testified 
he  never  received,  so  you  may  make  your  demand, 
all  right,  but  he  testified  he  didn't  get  it. 

Mr.  Holman:  I  thought  he  said  September; 
that's  July. 

Mr.  Olson:  Well,  the  one  you  put  in  evidence 
sent  a  corrected  statement,  and  then  I  asked  him 
if  he  had  received  any  other  statement  of  which 
that  one  might  have  been  a  correction,  and  he  said 
he  did  not. 

The  Court:  The  heading  reads  the  same  as  the 
other  one.  I  remember  the  other  was  not  a  carbon 
copy,  but  a  typed  copy. 

Mr.  Holman:  There  was  a  carbon  copy  substi- 
tuted later,  but  the  heading  of  the  September  letter 
read  "corrected." 

The  Court:  What  is  your  statement  to  his  de- 
mand for  the  original  of  that? 
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Mr.  Olson :  We  do  not  have  it,  as  Mr.  Schaefer 
testified  he  never  received  either  one  of  them. 

The  Court:     All  right. 

Mr.  Holman:  I  would  like  to  have  marked  the 
letter  of  August  3,  to  myself  from  W.  R.  McKelvey, 
and  the  copy  of  letter  of  July  31  referred  to  therein. 

The  Court :  Do  you  want  them  marked  together, 
or  separately  ■?  [2360] 

Mr.  Holman:     They  should  be  one. 

(Whereupon,  Letter  Schaefer  to  Macri  dated 
July  31,  1945,  was  marked  Defendant  Macri 's 
Exhibit  No.  125  for  identification,  and  letter 
McKelvey  to  Hohnan  dated  August  3,  1945, 
■  •  was  marked  Defendant  Macri 's  Exhibit  No. 
125a  for  identification.) 

Mr.  Hohnan:  I  would  like  to  have  the  original 
of  letter  to  W.  R.  McKelvey  from  our  firm  of 
March  14,  1945. 

The  Court:  Is  that  a  letter  written  to  Mr.  Mc- 
Kelvey ? 

Mr.  Olson:     Yes;  I  don't  have  the  original. 

The  Court:     Do  you  have  Mr.  McKelvey 's  file? 

Mr.  Olson:       No,  I  do  not. 

Mr.  Holman:  There's  other  correspondence,  your 
Honor,  but  it  pei-tains  to  the  payment  of  these 
claims  covered  by  the  second  set  of  vouchers,  and 
I  don't  think  that's  sufficiently  established. 

The  Court:  You  mean  the  two  cheeks  that  had 
no  vouchers  attached? 
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Mr.  Holman:  No,  pertains  to  these  payments, 
this  second  set  of  check  vouchers  that  were  for  pay- 
ment of  claims  against  Mr.  Schaefer,  exhibit  100. 

The  Court:     Yes,  I  remember  that. 

(Whereupon,  copy  of  letter  Holman  to  Me- 
Kelvey  dated  March  14,  1945,  was  marked  De- 
fendant [2361]  Macri's  Exhibit  No.  126  for 
identification.) 

Cross-Examination 
By  Mr.  Holman: 

Q.  Handing  you  what  has  been  marked  Macri's 
124  for  identification,  is  that  your  signature,  and 
did  you  send  that  letter  by  registered  mail  as  shown 
by  the  envelope  attached;  look  at  the  envelope, 
please,  to  Macri  and  Company?  A.     I  did. 

Mr.  Holman:  This  is  offered  in  evidence,  your 
Honor. 

Mr.  Olson :  Your  Honor,  we  object  to  it  as  being 
irrelevant,  incompetent  and  immaterial,  and  does 
not  serve  any  issue  in  this  case,  and  is  not  proper 
cross-examination  of  rebuttal  testimony  of  Mr. 
Schaefer.  It  is  a  letter  relating  to  the  appointment 
of  an  arbitrator.  Arbitration  is  out  of  the  case  by 
pre-trial  order. 

Mr.  Holman:  The  matter  of  arbitration  is  out, 
that's  true,  but  this  is  the  forerunner  of  the  con- 
versation this  witness  detailed  on  rebuttal,  in  my 
office,  with  respect  to  that,  and  shows  the  relation- 
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ship  between  the  parties  as  of  that  day,  and 
whethei'  or  not  they  were  standing  on  the  sub- 
contract or  waiving  it. 

Mr.  Olson :  It  is  not  proper  cross-examination  in 
rebuttal.  [2362] 

The  Court:  It  seems  to  me  that  is  material,  but 
I  don't  think  it  is  proper  cross-examination.  This 
witness  didn't  go  into  the  matter  of  arbitration. 

Mr.  Holman :  No,  your  Honor,  but  I  submit  that 
it  is  material  in  view  of  the  witness'  statements. 

The  Court:     What  statements? 

Mr.  Holman:  On  reJDuttal  testimony  as  to  the 
meeting  in  my  office. 

The  Court:  Well,  this  has  nothing  to  do  with 
the  meeting  in  your  office. 

Mr.  Holman:  It  preceded  it,  and  fixed  the  rela- 
tionship of  the  parties. 

The  Court:  I  don't  remember  he  testified  any- 
thing about  arbitration  in  your  office,  or  any  con- 
versation about  arbitration. 

Mr.  Holman:     No,  sir. 

The  Court:  He  said  there  was  some  meeting  up 
there  in  an  effort  to  settle.  Well,  I  think  it  would 
be  material  as  your  surrebuttal  anyway,  so  I  don't 
think  the  order  in  wliich  it  goes  in  is  material.  I'll 
overrule  the  objection,  and  admit  it. 

(Whereupon,  Defendant  Macri's  Exhibit  No. 
124  for  identification  was  admitted  in  evidence.) 
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Cross-Examination 
(Continued) 
By  Mr.  Holman: 

Q.  Now,  handing  you  what  has  been  marked 
identification  [2363]  125a,  a  communication  of  Au- 
gust 3,  1945,  addressed  to  me  and  sent  by  Mr. 
McKelvey,  and  referring  to  a  letter  of  July  31 
from  the  Concrete  Construction  Company,  and  re- 
ferring then  to  Maori's  125,  a  carbon  of  that  letter, 
can  you  tell  me  whether  or  not  you  did  send  the 
original  of  125?  A.     Yes. 

Mr.  Holman:  I  offer  that  in  evidence,  your 
Honor. 

The  Court:     Will  you  offer  both  of  those? 

Mr.   Holman:     Well,   the  way  they're   attached 
here,  your  Honor,  125a  is  the  transmittal  letter  to. 
me  from  Mr.  McKelvey,  and  125  itself  is  the  copy 
of  the  letter  he  admits,  the  witness,  himself,  has  said 
he  sent  it. 

Witness:  I  don't  say  that  I  received  a  copy  of 
that  from  Mr.  McKelvey. 

Mr.  Holman:  That  isn't  what  I  asked  you.  I 
asked  if  you  sent  that  to  Mr.  McKelvey  to  transmit 
to  me. 

Witness :     Yes. 

Mr.  Holman:     May  I  proceed,  your  Honor? 

The  Court:  Well,  wait  for  counsel.  I  think 
you've  offered  this,  haven't  you.  Mr.  Olson,  do  you 
have  an  objection  to  the  offer  of  identification  125? 
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Mr.  Olson:  I've  got  no  particular  objection,  your 
Honor.  The  whole  contents  of  it  are  admitted,  that 
those  payments  were  made  and  credited. 

The  Court:  Well,  it  seems  to  me  that  it  is  prob- 
ably immaterial,  but  if  you  have  no  objection  to 
it  I'll  let  it  in.  There's  no  question  but  what  Mr. 
Schaefer  authorized  the  payment  of  these  sums,  is 
there  ? 

Mr.  Holman:  No,  there's  no  question  about  that, 
but  there  is  a  question  as  to  when  Mr.  Schaefer 
claimed  for  the  first  time  that  the  contract  had  been 
broken. 

The  Court:  As  I  understood  it,  the  vouchers 
were  admitted  here  for  the  j^urpose  of  showing,  or 
tending  to  •  show,  that  the  parties  were  continuing 
t^  deal  imder  the  sub-contract.  Now,  this  order  of 
payment  is  equally  consistent  with  the  existence  or 
continued  existence  of  the  sub-contract,  and  with 
the  existence  of  the  oral  contract.  It  is  as  consistent 
with  one  as  with  the  other,  but  it  doesn't  seem  to 
me  ii  has  any  evidentiary  value.  Do  you  want  it  in? 

Mr.  Olson:  I  just  don't  care  a  bit.  I  think  it 
doesn't  add  a  thing  except  another  numbered 
exhibit. 

The  Court:     Well,  it  will  be  admitted. 

,:.   (Whereupon,    Defendant    Macri's    Exhibits 
.  .  Nos.  125  and  125a  for  identification  were  ad- 
mitted in  evidence.) 
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Cross-Examination 
(Continued) 
By  Mr.  Holman: 

Q.  Mr.  Schaefer,  I  am  calling  your  attention  to 
identification  [2365]  126,  a  communication  to  Mr. 
McKelvey  at  Seattle  from  me,  of  March  14,  and 
directing-  your  attention  particularly  to  the  last 
paragraph  of  the  first  page  of  that,  I'll  ask  you  if 
Mr.  McKelvey  communicated  the  contents  of  that 
letter,  and  particularly  that  paragraph,  to  you?  In 
the  first  place,  did  he  send  you  a  copy  of  the  letter, 
Mr.  Schaefer? 

A.     I  couldn't  say  that  until  after  I  read  it.; 

Q.     Very  well,  sir. 

A.  I  wouldn't  say  that  I  received  that  letter.  If 
I  did  it's  in  my  file.  There  was  some  conversation 
with  Mr.  McKelvey,  I  had  conversation  with  Mr. 
McKelvey  about  it. 

Mr.  Holman:  I  offer  this  in  evidence,  your 
Honor. 

Mr.  Olson:     Your  Honor 

The  Court :  I  don 't  believe  that 's  a  proper  foun- 
dation for  the  introduction  of  the  document. 

Mr.  Holman:  Will  you  look  in  yor  file  and  see 
if  you  have  a  copy  of  that  document? 

Mr.  Olson :     I  do  have  a  copy. 

Mr.  Holman:     May  I  have  the  copy? 

Mr.  Olson:  I  don't  know  that  it  is  necessary.  It 
is  imdoubtedly  like  yours. 
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The  Court:     Well,  let's  see  it. 

Mr.  Holman:  Mr.  Schaefer  said  in  his  file.  Are 
you  referring  to  Mr.  Schaef ers '  file  ?     [2366] 

Mr.  Olson:  I'm  referring  to  Harry  L.  Olson's 
file.  Your  Honor,  that  letter  was  one  Mr.  Holman 
wrote  with  considerable  foresight,  undoubtedly 
written  for  just  the  purpose  of  introducing  it  into 
evidence.  At  least  it  reads  that  way  to  me.  It  is 
a  very  polished  and  well-written  letter,  and  Mr. 
Holman  is  to  be  complimented  on  his  choice  of  lan- 
guage, but  1  do  object  to  the  letter  going  into  evi- 
dence in  this  case  as  any  evidence  against  anybody. 
It  is  purely  self-serving,  everything  in  it. 

Mr.  Holman:  All  that  counsel  says  is  correct 
except  the  beauty  of  the  letter.  It  is  a  self-serving 
docuinent,  necessarily,  but  it  is  a  part  of  the  same 
(correspondence,  and  states  and  binds  Mr.  Macri 
a^  to  position. 

The  Court:  It  seems  to  me  that  weVe  gone  far 
enough,  afield  in  going  into  the  details  of  this  at- 
tempted settlement  and  arbitration.  After  all,  it 
has  only  value  to  show  whether  or  not  the  parties 
were,  still  dealing  with  reference  to  the  sub-contract. 
It  seems  to  me  it  is  too  far  afield  to  have  a  copy  of 
a  letter  from  Mr.  Maori's  attorney  to  Mr.  Schaefer 's 
attorney,  and  I'll  sustain  the  objection. 

(Whereupon,  Defendant  Maori's  Exhibit  No. 
126  for  identification  was  rejected.) 
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Cross-Examination 
(Continued) 

By  Mr.  Holman:  [2367] 

Q.  Mr.  Schaefer,  did  you  at  any  time  prior  to 
June  14,  1944,  have  any  telephone  conversation  with 
Mr.  Macri  other  than  the  one  you've  indicated  on 
your  exhibit,  your  telephone  slip? 

A.     Prior  to  June  by  telephone? 

Q.     Prior  to  June  14,  sir. 

A.     I've  had  conversation  with  Mr.  Macri. 

Q.  Yes,  you  did  have  conversation  with  Mr. 
Macri  prior  to  June  14,  did  you  not? 

A.     By  'phone,  yes. 

Q.  And  do  you  have  your  slips  to  show  that  you 
made  all  those  calls,  or  not? 

A.  Well,  there  are  some  of  the  slips  that  I  do 
not  have.  I  believe  I  have  the  majority  of  my 
'phone  slips. 

Q.  Now,  is  it  or  is  it  not  a  fact  that  Mr.  Macri 
never  called  you? 

A.     That  Macri  never  called  me? 

Q.     Ts  that  a  fact,  or  is  it  not  a  fact? 

A.  I  would  say  if  Mr.  Macri  called  me,  he  called 
me  after  I  had  called  him,  or  returned  my  call. 

Q.  Might  it  be  that  you  called  Macri  and  didn't 
get  him  and  left  your  number  for  him  to  call? 

A.     I've  done  that. 

Q.     That's  happened,  has  it  not,  sir? 

A.  And  I  wouldn't  swear  that  he  called  me  back 
on  any  of  [2368]  those  calls,  either,  because  it  was 
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generally  tlie  case  where  I've  called  two  or  three 
places,  and  then  perhaps  called  him  again  the  next 
day  or  two  days  later.  That  was  more  apt  the  case 
than  that  he  returned  my  call. 

Q.  A¥ell,  you  still  wouldn't  swear  one  way  or 
the  other? 

A.  I  still  wouldn't  swear  that  Macri  has  ever 
called  me. 

Q.  Or  you  wouldn't  swear  that  he  has  not  called 
you?  A.     No,  I  wouldn't. 

Q.  All  right,  sir.  With  respect  to  your  Mixmo- 
bile,  Mr.  Schaefer,  were  not  present  when  your 
brother  testified,  or  maybe  you  testified,  that  when 
the  tower  was  taken  off,  that  you  had  made  two 
chutes  of  30  feet  in  length,  and  there's  a  bill  item 
for  it  in  your  statement,  correct  ? 

A.     Two  chutes  of  30  feet? 

Q.     Yes. 

A.     I  don't  believe  our  chutes  are  30  feet  long. 

Q.     Well,  anyway,  metal  chutes? 

A.     I  don't  believe  those  chutes  are  30  feet  long. 

Q.  Well,  let's  put  it  this  way,  a  total  of  30  feet 
of  chutes,  in  metal? 

A.     Yes,  we  have  two  chutes. 

Q.  Now,  if  the  Mixomobile  could  be  backed  right 
up  to  the  form,  why  did  you  need  those  chutes? 

A.  Well,  the  first  type  of  chute  used  was  a  brake 
type  of  [2369]  chute. 

Q.     Talking  about  the  tower,  now? 

A.  Well,  I  believe  that  was  one  that  was  used 
right  after  we  removed  the  tower. 

Q.     All  right. 
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A.  I  wouldn't  say  that  we  didn't  use  it  with  the 
tower,  either. 

Q.  Well,  will  you  answer  my  question?  Why, 
if  you  could  back  right  up  to  dump  concrete  into  a 
form  direct  from  the  Mixomobile,  did  you  need  a 
chute  that  long? 

A.  How  long  are  you  stating  now  that  that  chute 
is,  30  feet?   I  don't  believe  it  was  30  feet  long. 

Q.  Xo,  I  understood  you  had  two  of  them,  and 
I  thought  30  feet  for  the  two  of  them  I  think  vras 
the  answer. 

A.  Well,  it  may  be  that  the  two  of  them  if  they 
were  butted  end  to  end  would  have  made  30  feet, 
but  the  first  chute  was  a  broken  type  chute;  it 
wasn't  as  adjustable  as  the  chute  we  later  used. 

Q.  Now,  the  first  type  chute  was  the  one  you  used 
with  the  tower,  right? 

A.     I  believe  we  used  that  with  the  tower. 

Q.  Yes,  sir.  May  I  have  49?  And  the  picture, 
49-1,  shows  the  chute  attached  and  using  the  tower, 
does  it  not?  A.    That's  right. 

Q.  In  which  you  elevated  the  material  up  the 
ladder,  or  up  [2370]  the  tower,  and  then  dropped 
it  rather  straight,  quite  an  acute  angle,  down  into 
the  form,  correct?  A.     That's  right. 

Q.  Now  then,  will  you  turn  to  49-35  and  49-36? 
Those  are  operations  by  the  chute  after  the  tower 
had  been  removed?  A.     That's  right. 

Q.  And  those  chutes  which  are  shovv'n  there  are 
the  chutes  about  which  I  interrogated  you? 

A.  I  believe  we  have  a  picture  in  here  where  the 
chute  would  show  a  little  more  prominently. 
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Q.  Well,  would  you  answer  me  whether  or  not 
you  can  recognize  those  chutes? 

A.     That's  a  chute,  yes. 

Q.  Can  you  tell  me  whether  or  not  those  are  the 
chutes  5^ou  testified  about,  or  at  least  were  in  the 
compilations  here  as  a  cost  item,  of  making  those 
chutes  ? 

A.     I  don't  know  that  that's  in  the  statement. 

Mr.  Olson:  I  object  to  cross-examination  on  that 
phase.  It  is  not  proper  cross-examination  in  the  re- 
buttal. There's  no  testimony  that  the  cost  of  those 
chutes  were  included  in  the  compilation  in  the  first 
place. 

Mr.  Holman:     Mr.  Hendershott  identified  them. 

Mr.  Olson:     No,  he  didn't. 

The  Court :  I  think  it  is  proper  to  question  him 
[2371]  about  the  use  of  the  chutes  as  it  pertains  to 
efficiency  of  the  Mixomobile,  but  he  didn  't  testify  this 
time  as  to  cost. 

Mr.  Holman:     No,  I  didn't  intend  to  go  into  cost. 

Cross-Examination 
(Continued) 
By  Mr.  Holman: 

Q.  Now,  in  49-35  and  36,  the  fact  is,  is  it  not,  that 
the  Mixomobile  instead  of  being  right  up  at  the  form 
to  pour  is  off  at  considerable  distance,  four  or  five 
feet? 

A.     It 's  more  than  that. 

Q.  And  that  is  for  the  purpose  of  preventing  the 
weight  from  caving  down  the  excavation,  is  it  not? 
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A.  That  isn't  necessary;  in  other  words,  the  use 
of  the  chute  there,  the  length  of  the  chute,  would 
sort  of  determine  the  nearness  or  proximity  of  the 
mixer  to  the  form. 

Q.  When  you  told  counsel  on  direct  that  the  Mix- 
mobile  could  be  brought  right  up  and  poured  di- 
rectly into  the  chute 

A.     Into  the  forms. 

Q.     you  meant,  did  you  not,  that  it  could  be 

130ured  into  a  chute  at  a  sufficient  distance  to  ac- 
commodate the  weight  of  the  Mixomobile'? 

A.  I  meant  that  there  was  no  intervening  method, 
as  wheel-barrowing,  or  any  other  method,  to  take  it 
from  the  mixer  into  the  form. 

Q.  Then  you  were  not  talking  about  distance,  you 
were  talking  [2372]  about  operation? 

A.     That's  right. 

Q.  I  see.  Now,  you,  I  believe,  told  counsel  that 
a  pre-mix  truck,  or  a  revolving  transit  mixer  truck 
would  have  to  remain  until  all  of  the  concrete  in  the 
cylinder  had  been  deposited  in  the  form,  correct? 

A.  Either  into  the  form  or  into  an  intervening 
method  of  depositing  it  into  the  form.  • 

Q.  Don't  you  know  as  a  fact,  sir,  from  your  gen- 
eral experience  in  construction,  that  the  transit 
mixer  is  used  for  the  purpose  of  dispensing  anything 
from  a  bucket  full  to  a  wheelbarrow  full  to  a  cubic 
yard  and  go  right  on  and  deliver  the  rest  to  the  next 
job? 

A.  Oh,  most  certainly,  but  the  thing  I  meant  was 
before  it  returned  for  another  batch. 
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Q.  Now  then,  Mr.  Schaefer  would  it  be  possible 
for  the  transit  mixer  to  place  the  concrete  in  one 
form  and  then  place  the  remainder  of  the  quantity  in 
the  next  form? 

A.  That's  correct.  I've  poured  thousands  of 
yards  of  concrete  with  pre-mix  trucks. 

Q.  I  just  didn't  want  to  mis-understand  you  on 
that,  sir.  Now,  is  it  or  is  it  not  a  fact  that  the  mixer 
unit  itself  has  a  basic  cost  independently  of  the 
truck  ? 

A.  You  can  buy  'most  any  part  of  any  piece  of 
equipment. 

Q.  That's  not  what  I  asked.  Has  the  mixer  unit 
itself,  [2373]  independently  of  the  truck,  a  basic 
cost  ?  A.     Yes. 

Q.  And  in  answering  counsel  as  to  the  cost  of  the 
Mixomobile,  what  type  of  truck  did  you  figure  *? 

A.  Well,  that's  the  price  that  I  considered  there 
was,  what  information  I  have  as  to  the  cost  of  ready- 
mix  trucks,  or  pre-mix  trucks. 

Q.     Well,  what  weight,  what  size,  what  make? 

A.     Two  yards. 

Q.  Well,  the  trucks  are  not  rated  by  yards, 
they're  rated  by  tonnage,  are  they  not? 

A.     No,  they're  rated  by  yards,  two,  three,  five. 

Q.  Among  standard  makes,  what  would  be  the 
name  of  some  of  those  trucks'? 

A.  Some  of  them  would  be  Ford,  there's  been 
Mack  trucks  used.  Whites,  a  number  of  others. 

Q.  The  heavier,  the  more  durable  and  the  more 
powerful  the  truck  the  higher  the  price,  isn't  that 
right?  A.     That's  right. 
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Q.  And  then  by  putting  the  mixer  unit  on  top, 
the  higher  the  over-all  cost?  A.     That's  right. 

Q.  So  when  you  were  answering  counsel,  what 
truck  did  you  have  in  mind? 

A.     I  didn't  have  any  particular  truck  in  mind. 

Q.  All  right,  sir.  Now,  you  said,  did  you  not, 
that  3^ou  owned  a  Jaeger  mixer  at  that  time? 

A.     That's  correct. 

Q.     And  you  had  it  available?  A.     I  did. 

Q.     And  did  .you  have  it  available  in  April,  1944? 

A.     Yes. 

Q.  Did  you  have  it  available  at  the  time  you  ob- 
tained 665  sacks  of  cement  from  the  government? 

A.     Yes. 

Q.  Did  you  bring  it  here  to  use  this  665  sacks 
of  cement? 

A.     I  did  not  bring  that  mixer  up  to  this  job. 

Q.  It  is  mobile,  is  it  not,  so  it  could  be  driven  to 
this  job?  A.     No,  it  is  towed. 

Q.     Or  is  it  towed? 

A.     It  is  towed  by  truck. 

Q.  You  had  trucks  available  so  it  could  be  towed 
to  place  concrete  at  that  time,  did  you  not? 

A.     That's  right. 

Q.  And  you  did  not  use  that  665  sacks  of  con- 
crete at  that  time,  did  you,  sir,  in  April. 

A.     In  April  ?   No. 

Q.     And  you  did  not  use  it  until  July  31  ? 

A.     We  didn't  use  this  mixer  on  that  job  at  all. 

Q.     I'm  talking  about  that  665  sacks  of  cement. 

A.     No. 
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Q.  How  does  that  compare  with  a  carload  of 
cement,  Mr.  Schaefer? 

Mr.  Olson:  Now,  if  the  Court  please,  that's  not 
proper  cross-examination. 

The  Court:     Sustain  the  objection. 

Q.  You  spoke  of  dust  accumulating  on  stock 
piles  if  they  were  placed  out  in  the  field.  Did  you 
contemplate  complete  stocking  for  the  aggregates  for 
the  job  at  one  spof?  A.     No. 

Q.  Or  did  you  contemplate  the  aggregates  for  a 
reasonably  accessible  number  of  forms  in  which  the 
concrete  was  to  be  placed  *? 

A.  The  placing — in  other  words,  I'd  never  given 
a  thing  like  that  any  thought  at  all,  only  as  to  an- 
alysis here,  or  what  somebody  else  has  made  his 
statement. 

Q.  That's  right,  I  understand  that  you  never  did 
that.  A.     No,  I  didn't. 

Q.  So  when  you  answered  counsel  about  the 
dust,  how  large  a  stockpile  were  you  contemplating? 

A.  Well,  the  stock  pile  necessary  for  each  cluster 
of  structures. 

Q.  And  what  would  be  the  dimensions  in  a  stock 
pile  of  that  size?  [2376] 

A.  The  dimension  of  a  stock  pile  like  that 
would 

Q.     Let's  take  the  ordinary  box  structure. 

A.  Oh,  say,  you'd  have  material  scattered  there 
in  a  radius  of  20  feet  before  you  got  through  with  it. 

Q.     How  high? 

A.  I'm  saying  as  to  what  it  would  be  scattered 
to  before  you  got  your  pour  made. 
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Q.  AVe're  talking  about  a  stock  pile  now.  How 
large  a  stock  pile  would  you  have?  Did  you  con- 
template that  up  here  when  you  were  talking  ? 

A.     No,  I  didn't  give  that  any  thought. 

Q.     How  large  a  stock  pile  would  you  have"? 

A.  You'd  have  a  pile  there  that  would  probably 
be  four  feet  high. 

Q.     And  what  circumference,   or  diameter? 

A.  And  it  would  be  the  pyramid  type,  and  on  a 
two-structure,  you'd  probably  have  about  four,  I'd 
say  five  yards,  you'd  probably  have  five  yards  of 
aggregate;  there 'd  be  somewhere  you'd  have  a 
greater  pile  of  that 

Q.  Approximately  what  would  the  diameter  be 
of  that  hill  of  aggregates'? 

A.     Oh,  a  diameter  of  10  feet. 

Q.  Now,  tarpaulins  are  used,  are  they  not,  for 
covering  in  construction  practice? 

A.  Do  you  mean  you'd  stick  a  tarpaulin  over  all 
those  different  [2377]  piles  of  aggregate  out  there? 

Q.     You  wouldn't  do  it? 

A.     I  wouldn't  even  think  about  it. 

Q.  Now,  you  spoke  of  the  dust.  There  was  dust 
there,  was  there  not?  A.     There  was. 

Q.  And  that  had  a  direct  effect  upon  the  opera- 
tion of  machinery,  did  it  not  ?  A.     Sure  it  did. 

Q.     The  same  dust?  A.     Yes. 

Q.  And  that's  all  machinery,  whether  it's  yours 
or  Macri's?  A.     That's  right. 

Q.  There  was  a  direct  dust  application  all  the 
time? 
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Mr.  Olson:     That's  not  proper  cross-examination. 

The  Court:  Sustained.  That's  leading  right  out 
into  the  woods  from  something  that  was  material. 

Q.  Now,  3^our  cost  for  excavating  the  entire 
of  structures  by  hand  is  3%  man  hours  per  cubic 
yard  of  excavated  quantities'? 

A.     That's  correct. 

The  Court:  Well,  we'll  recess  now  for  ten  min- 
utes. 

(Short  recess.) 

(All  parties  present  as  before,  and  the  trial 
was  resumed.)  [2378] 

Cross-Examination 
(Continued) 
By  Mr.  Holman : 

Q.  Mr.  Schaefer,  I  believe  you  told  counsel  that 
you  had  forms  available  if  structures  had  been 
available  on  1068,  and  you  answered  him  you  had 
the  forms  on  job  1062.  Had  you  made  any  purchase 
from  Mr.  Macri  on  those  forms? 

A.     I  did  not. 

Q.  Is  it  not  a  fact  that  your  sub-contract  on 
1062  provided  as  one  of  5^our  duties  that  you  would 
neatly  pile  the  forms,  and  that  the  lumber  was  to 
become  the  property  of  Mr.  Macri? 

A.  That's  right,  but  I  want  to  carry  on  from 
there  a  little  bit,  that  isn't  all. 

The  Court:  Well,  you've  answered  the  question. 
Your  counsel  can  qualify  it. 
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Q.     Now,  do  you  have  something  else  to  say,  sir? 

A.     On  that? 

Q.     On  that,  yes.  A.    The 

Q.  I  say,  do  you  have  something  else  to  say? 
Did  I  cut  your  answer  off,  sir  ? 

A.     I  was  going  to  say  that  the  forms 

Q.  Pardon  me;  do  you  have  something  else  to 
answer  me  on  that  question? 

A.  I  was  going  to  say  that  the  forms  were  also 
going  to  be  used  down  on  1068.  [2379] 

Q.  Where  is  that  provision  in  the  sub-contract 
on  1068? 

A.     There  is  no  such  provision  on  that. 

Q.  Where  is  any  writing  that  you  have,  giving 
you  that  right,  sir? 

A.     That  was  verbal. 

Q.  Well,  I'm  talking  about  anything  on  the  date 
of  the  sub-contract,  sir? 

A.     There  isn't  anything  in  writing  on  that. 

Q.  Do  you  have  anything  else  to  say  about  that, 
Mr.  Schaefer? 

A.  Well,  it  would  just  be  unthinkable  that  Macri 
was  going  to  pay  for  those  forms  on  1062,  where 
we  didn't  have  lumber  on  time,  and  so  forth,  and 
then  provide  altogether  new  lumber  for  the  next  job 
ahead,  when  he  could  move  these  here  forms  right 
down,  and  which  they  did  do,  they  took  these  forms 
down  to  1068. 

Q.  Don't  you  remember,  sir,  of  my  asking  upon 
your  examination  in  chief  if  you  had  complied  with 
that  provision  of  1062,  and  your  answer  was  that 
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Macri  didn't  give  you  time,  that  he  took  the  stuff 

away?  A.     That's  right. 

Q.     So  your  answer  is  it  would  be  unthinkable 
that  he  wouldn't  permit  you  to  use  them  on  1068? 
A,     Well,  that  he  wouldn't — yes,  that's  right. 
Q.     Now,  is  it  or  is  it  not  a  fact  that  you  received 
two  checks  with  vouchers  attached?  [2380] 
A.     I  believe  that's  right. 

Q.  And  do  you  have  those  vouchers,  Mr. 
Schaefer? 

Mr.  Olson:  Your  Honor,  that's  not  proper  cross- 
examination.  I've  asked  counsel  to  produce  the 
checks  themselves. 

Mr.  Holman:  Well,  I'll  get  them,  your  Honor, 
but  I  just  am  unable  to  get  them;  I  was  merely 
asking  if  you  have  those  vouchers ;  if  you  have,  I  'd 
like  you  to  produce  them. 

The  Court:     I'll  overrule  the  objection. 
Witness :     I  imagine  counsel  or  Mr.  Hendershott 
have  them. 

Q.  Would  you  please  step  down  and  get  them? 
We're  talking  about  the  same  checks,  Mr.  Schaefer. 
Mr.  Holman:  May  I  have  these  marked  for  iden- 
tification, and  your  Honor,  I  request  that  the  clerk 
make  <?opies,  and  that  the  pencil  memos  on  these  be 
erased — I  mean,  not  be  erased,  but  be  not  shown  on 
the  copies,  and  then  the  originals  returned  to  coun- 
sel it's  from  their  file.  I'd  like  to  have  them  marked 
for  identification. 

(Whereupon,  voucher  received  by  Schaefer 
with  check  re  estimate  11  was  marked  Defend- 
ant Macri 's  Exhibit  No.  127  for  identification.) 
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(Whereupon,  voucher  received  by  Schaefer 
with  check  re  estimate  12  was  marked  Defend- 
ant Macri's  [2381]  Exhibit  No.  128  for  iden- 
tification.) 

Q.  Handing  you  what  has  been  marked  Macri's 
identification  127,  coming  from  your  files,  sir,  and 
disregarding  the  pencil  notations  on  there  entirely, 
and  Macri's  identification  128,  also  from  the  same 
source,  and  calling  your  attention  to  the  showing  in 
Mr.  Hendershott 's  compilation  of  receipt  of 
$2985.46,  did  you  receive  that  check  with  that 
voucher  1  A.     Yes. 

Q.  All  right,  sir;  then  calling  your  attention  to 
April  entry  of  $7050.50,  did  you  receive  that  with 
that  voucher,  sir?  A.    Yes. 

Mr.  Holman:  I  offer  these  in  evidence,  your 
Honor,  and  if  counsel  still  desires  the  checks  111  be 
glad  to  look  them  up  and  bring  them. 

Mr.  Olson:     No  objection. 

The  Court:     Admitted. 

Mr.  Holman:     Do  you  still  want  the  checks? 

Mr.  Olson:     I  would  like  the  checks. 

Mr.  Holman:     I'll  bring  them. 

(Whereupon,  Defendant  Macri's  Exhibit  No. 

127  for  identification  was  admitted  in  evidence. 

(A^Hiereupon,  Defendant  Macri  's  Exhibit  No. 

128  for  identification  was  admitted  in  evidence.) 

Mr.  Holman:     That's  all  mv  cross-examination. 
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Cross-Examination 
By  Mr.  Hawkins : 

Q.  Mr.  Schaefer,  I  believe  you  testified  yester- 
day that  Mr.  Staples  told  you  that  he  could  have 
gotten  hold  of  Mr.  Macri,  but  Macri  had  left  instruc- 
tions with  him  not  to  bother  Macri  unless  there  was 
something  serious,  is  that  right? 

A.     Not  to  get  hold  of  him  unless  he  had  to. 
.  Q.     Unless  he  had  to?  A.     That's  right. 

Q.  And  that  conversation  you  had  with  Mr. 
Staples  was  on  the  15th  of  June,  was  it  not,  sir? 

A.     That  was  on  the  29th  of  April. 

Q.     Oh,  that  was  on  the  29th  of  April? 

A.     That's  correct. 

Q.  Well,  isn't  it  a  fact  that  that  conversation 
took  place  on  June  15,  Mr.  Schaefer? 

A.     It  did  not. 

Q.  Isn't  that  the  time  that  you  told  Mr.  Staples 
that  you  would  pull  the  men  off  the  job? 

A.     No. 

Q.  You  told  Mr.  Staples  that  you  would  pull  the 
men  off  the  job  on  June  15?  A.     On  April  29. 

Q.  Now,  you  had  no  conversation  with  Mr.  Sta- 
ples on  June  15?  [2383]  A.     On  June  15,  no. 

Q.  I  misunderstood  your  testimony  yesterday. 
I  understood  that  you  testified  that  on  June  15  Mr. 
Staples  told  you  he  could  have  gotten  hold  of  Mr. 
Macri  the  day  before,  but  Macri  had  told  him  not 
to  bother  him  unless  it  was  very  impoii^ant. 
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A.  No,  if  I  made  that  statement  as  on  Jmie  15 
that's  an  error. 

Q.     That  occurred  on  the  29th  of  April  % 

A.     On  the  29th  of  April. 

Q.  With  reference  to  the  transit  mixer,  Mr. 
Schaefer,  your  objection,  as  I  understand  it,  to  the 
use  of  the  transit  mixer  on  the  job  is  that  it  will 
delay  the  pouring  because  you  have  to  make  trips 
back  at  the  end  of  each  pour. 

A.     It  is  not  as  economical,  and 

Q.  Well,  now,  by  that  you  mean  that  it  will  cost 
more  money  ?  A.     It  will  cost  more  money,  yes. 

Q.     Now,  why? 

A.  It's  going  to  take  at  least  one  man  more; 
you've  got  a  bigger  investment,  and  if  we  were  to 
have  a  continuous  pour  as  had  been  agreed,  the  one 
mixer  and  the  dump  trucks  that  we  had,  we  own 
the  dump  trucks,  and  all  we  needed  up  there  in 
addition  to  our  then  equipment  was  the  mixer.  We 
do  not  own  any  pre-mix  trucks. 

Q.  Well,  to  get  back  to  the  question  I  asked  you, 
Mr.  Schaefer,  you  would  save  in  that  you  would  not 
have  as  [2384]  many  men  on  the  job,  and  you  would 
save  in  that  you  could  get  your  work  done  faster, 
is  that  right?  A.     Yes. 

Q.  I  see.  Well,  now,  according  to  Mr.  Bufton's 
testimony,  the  majority  of  these  structures  out  there 
were  structures  that  would  requii*e  about  21/2  yards 
of  concrete  or  cement,  is  that  right  ? 

A.  Your  structures  run  about  2  yards  per  struc- 
ture, then  they  were  in  clusters,  singles,  doubles  and 
triples. 
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Q.  Now,  how  many  yards  of  batching  would  your 
truck  hold,  about  a  yard  and  a  tenth  *? 

A.     Our  trucks  hold  three  batches. 

Q.     That  would  be  about  3%  yards,  is  that  right? 

A.     Of  materials  ? 

Q.     Yes.  A.     Or  concrete,  we'll  say. 

Q.     Well,  let's  say  concrete. 

A,  The  concrete  batches  were  a  little  oversize ; 
they  were  about  one  and  a  tenth. 

Q.  That's  what  I  understood;  therefore,  if  they 
held  three  batches,  that  would  be  about  3%  yards, 
is.  that  right? 

A.     Enough  for  3%  yards  of  concrete,  yes. 

Q.  Then  with  one  truck  you  didn't  have  to  carry 
a  full  truck  load  to  pour  the  average  structure  out 

there,  did  you?  A.     Now,  wait  a  minute 

;  Q.  Just  a  moment ;  answer  my  question.  For 
the  average  structure  you  didn  't  have  to  carry  a  full 
load  of  aggregate  ? 

A.  Yes,  you  did,  because  the  average  structure 
was  more  than  a  single  structure,  that  is,  it  was 
more  than  one  structure  per  hole. 

Q.  Yes;  in  other  words,  there  would  be  about 
six  yards  of  concrete  per  hole  ? 

A.  That  would  be  taking  an  average  of  two  yards 
per  structure,  and  if  the  average  were  two  structures 
to  the  hole,  you  would  have  about  four  yards. 

Q.     About  four  yards?  A.     Yes. 

Q.  Then  you'd  get  about  3%  yards  of  material 
in  your  one  truck,  and  then  you'd  send  out  another 
truck  partly  loaded,  wouldn't  you,  for  that  cluster? 

A.     That's  right. 
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Q.  So  that  the  second  truck  would  be  operating 
only  half  full,  or  thereabouts,  would  it  not? 

A.     And  then  pull  on  to  the  next  location. 

Q.     I  beg  your  pardon  ? 

A.  I  say,  and  then  you'd  move  on  to  the  next 
location. 

Q.  Well,  yes,  you'd  move  the  Mixomobile  on  to 
the  next  location.  A.     Yes.  [2386] 

Q.  And  you  couldn't  use  the  balance  of  the  mate- 
rial in  that  truck  until  the  mixer  was  moved? 

A.     That's  probably  correct. 

Q.  So  you  would  have  the  truck  tied  up  during 
the  balance  of  that  time?  A.     That's  right. 

Q.  Well,  wouldn't  that  offset  the  time  that  with 
a  transit  mixer  you  could  go  right  ahead  and  pour? 

A.  No,  you'd  move  this  here  equipment  that  we 
had  on  that  job  just  about  as  fast  as  you're  going 
to  move  a  transit  mixer  on  that  job. 

Q.  Well,  I'm  speaking  of  a  transit  mixer  on  a 
truck;  not  one  you're  going  to  pull. 

A.     Our  mixer  is  also  on  a  truck. 

Q.  I  appreciate  that,  but  you  also  had  a  truck 
tied  up  while  you  moved  that  mixer.  If  you  had  a 
transit  mixer  you  could  move  right  on  to  the  next 
structure.  A.     Yes,   sure  you   could. 

Q.     And  you  wouldn't  have  your  trucks  tied  up. 

A.  You  wouldn't?  What  would  you  have  your 
pouring  equipment  on  ? 

Q.     I  beg  your  pardon? 

A.  I  say,  you  still  had  some  truck  to  move  your 
pouring  equipment. 
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The  Court:  It  isn't  proper  for  the  witness  to 
[2387]  ask  questions.  You  tiy  to  answer  him.  Go 
ahead. 

Q.  Mr.  Schaefer,  when  you  estimated  it  would 
take  31/2  man  hours  per  cubic  yard  to  excavate 
ground  by  hand,  did  you  have  in  mind  using  a 
pick?  A.     Using  a  pick? 

Q.     Yes. 
.A.     There  was  a  little  pick  work  there,  yes. 

Q.     But  not  much  ?  A.     No. 

Q.  In  other  words,  you  had  in  mind  just  plain 
shoveling  for  the  most  part?  A.     That's  right. 

M^.  Hawkins:     I  think  that's  aU. 

Cross-Examination 
By. Mr.  Ivy: 

.  Q;  Mr.  Schaefer,  you  made  response  to  counsel 
that  you  couldn't  submit  a  bill  until  the  job  was 
finished,  •  for  the  additional  cost.  Will  you  please 
explain  that? 

A.     How  could  I  determine  what  my  bill  was  to 
be  until  I  was  through  with  the  job? 
.     The  Court:     Well,  answer  the  questions. 

Mr.  Olson:  Mr.  Schaefer,  just  answer  the 
questions. 

.A.     Wei],  I  couldn't  determine  what  my  cost  was 
until  T  vv'as  through  vrith  the  job. 

Q.     Then  no  detail  at  all  was  kept  of  any  addi- 
tional costs,  is  that  correct?  [2388] 
.A.     No,  we  didn't  keep  the  cost  in  that  manner, 
no. 
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Q.  You  have  no  record,  then,  of  any  of  the 
additional  costs  which  you  are  stating  that  Mr. 
Macri  caused  you  over  and  above  your  contract? 

A.  We  had  a  certain  amount  of  segregation  in 
our  daily  reports,  but  there  is  so  much  of  the  work 
that  you  just  couldn't  segregate. 

Q.  Was  it  a  part  of  your  agreement  with  Mr. 
Macri  on  April  29,  and  again  spoken  of  on  June  15, 
that  no  detail  of  additional  cost  would  be  submitted 
until  the  end  of  the  job? 

Mr.  Olson:  That's  not  proper  cross-examination, 
your  Honor. 

The  Court:     Overruled. 

A.  No,  there  was  no  such  conversation,  that  is, 
there  was  no  conversation  on  that  point. 

Q.     There  was  no  agreement  on  that  point?         , ; 

A.  There  was  agreement  that  he  was  going  to 
pay  for  all  our  additional  cost  and  expense.  He  w^ 
going  to  pay  for  all  our  costs. 

Q.  But  you  kept  no  record  of  the  additional  cost, 
is  that  correct  ? 

A.     Not  as  such,  no.   They  weren't  segregatable. 
You  couldn't  segregate  them.   He  was  going  to  pay; 
for  all  our  costs. 

The  Court :  Well,  that  last  is  not  responsive,  and 
[2389]  will  be  stricken.  I  thought  there  was  no 
question  here  at  this  stage  of  the  trial  that  there 
has  been  no  effort  to  segregate  the  costs.  You  make 
no  claim  of  that,  do  you,  Mr.  Olson?  I  think  your, 
contention  is  that  the  oral  contract  entirely  super- 
seded the  written  contract,  and  that  there  was  no 


2156  Continental  Casualty  Co.  vs. 

(Testimony  of  M.  C.  Schaefer.) 

occasion  for  a  statement  being  made  or  rendered  as 

to  additional  cost.   Is  that  your  position? 

Mr.  Olson :  That  is  our  position  with  reference 
to  the  oral  agreement,  your  Honor. 

Mr.  Holman :  I  was  trying  to  get  in  an  objection 
and  move  to  strike  to  Mr.  Ivy's  interrogation  on 
the  last  three  questions,  on  the  ground  it  was  their 
case  in  chief,  and  it  was  not  proper  rebuttal,  but  I 
guess  I  arrived  too  late.  I'm  sorry.  The  point  I'm 
making,  as  far  as  Macri  is  concerned  I  don't  want 
to  be  called  upon  to  again  refute  the  statements  on 
Mr.  Ivy's  cross-examination. 

The  Court:  I  think  that's  correct.  It  won't  be 
regarded  as  evidence  against  Macri. 

Redirect  Examination 
By  Mr.  Olson: 

Q.  Mr.  Schaefer,  did  you  have  any  discussion 
with  Mr.  Macri  relative  to  the  use  of  forms  that 
were  used  on  1062,  on  1068  ?  A.     Yes. 

Q.'  Would  you  state  when  that  conversation  took 
place  1 

A.  Well,  that  conversation  took  place  at  the  time 
that  we  [2390]  signed  the  second  contract,  and  at 
the  time,  or  at  a  meeting  previous  to  the  time  of 
signing  the  contract,  the  time  I  quoted  him  the  price 
on  the  job. 

Q.     And  what  was  3aid  about  it,  Mr.  Schaefer? 

A.  Well,  he  said  "It  isn't  going  to  cost  you  as 
much  on  this  job,  because  you  can  take  the  forms 
on  from  the  first  job  right  on  to  the  second  job  and 
use  them." 

Mr.  Olson:     That's  all. 
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Recross-Examination 
By  Mr.  Holman: 

Q.  Where  was  the  other  conversation,  yon  said 
at  the  time  of  signing  the  second  contract,  where 
was  that?  A.     Signing  the  contract? 

Q.     Yes,  where  was  that? 

A.     That  was  in  the  Stadium  Homes  job  office. 

Q.  And  where  was  the  conversation  that  you 
said  preceded  that? 

A.  We  were  out  on  the  field,  and  went  over  the 
job  on  1068. 

Q.    When? 

A.  I  couldn't  give  you  the  exact  date  on  that. 
It  was  previous  to  the  signing  of  the  contract  on 
1068. 

Q.    Yes,  sir,  but  when? 

Mr.  Olson :    He  says  he  can 't  say. 

Q.  Well,  let's  approximate  it.  What's  the  date 
of  your  second  contract,  the  sub-contract,  you  term 
that,  do  you  not?  We  don't  need  to  test  memory; 
it's  dated,  is  it  not,  [2391]  April  21  ? 

A.     April  21. 

Q.     Yes.    Now,  how  long  before  that? 

A.     Oh,  it  may  have  been  a  couple  of  weeks. 

Q.  And  you  gave  Mr.  Macri  those  figures  out  in 
the  field  at  that  time,  did  you  not,  your  figures? 

A.     I  believe  I  gave  those  figures  to  him. 

Q.  Those  are  the  ones  you  identified  here  the 
other  day? 
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A.  I  believe  that's  where  I  gave  him  those 
figures. 

Q.     I  can't  recall  the  exhibit,  I  don't  remember 
the  number;  the  one  I  showed  you  the  other  day? 
''i  ^Tes. 

Q."     78 ;  and  who  was  present  at  that  time  ? 

A.     At  the  time  when  we  had  that  conversation*? 

Q.     In  the  field,  yes,  sir. 

A.  Well,  that  conversation  I  believe  took  place 
in  ihe  job  office  on  1062. 

Q.  Yes,  but  tell  me  who  was  present?  Now  you 
take  it  out  of  the  field  and  put  it  in  the  job  office, 
is  that  correct? 

A.  Well,  that  is,  we  went  over  the  field  that  day, 
over  1068,  and  returned  to  the  job  office  on  1062. 

^."  YOU  went  over  the  field  on  1068  and  came  to 
the  job  office  on  1062?  A.     That's  right. 

Q.  All  right;  now,  who  was  present?  Was  Mr. 
Hendershott  [2392]  present?  A.    No. 

'■Q.'^  '^Mr.'  Darcy? 

'A'.'  Brother  Bill.  I  wouldn't  say  that  brother 
Btll  was  right  there  at  that  time  that  we  had  this 
part  of  the  conversation.  It  was  on  that  day  brother 
Bill,  Mr.  Macri,  Mr.  Nelson  and  I  drove  over  the 
job  site  on  1068. 

Mr.  Holman:  I  move  that  be  stricken,  your 
Honor.   I  asked  who  was  present  at  that  time. 

The  Court :  I  think  what  counsel  wants  to  know 
is  this  conversation  that  you've  related,  was  that  in 
anybody  else 's  presence  so  far  as  you  remember, 
and  if  so,  whose  presence.  Is  that  what  you  want 
to  kn-  w? 
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Mr.  Holman:     That's  right. 

A,  I  wouldn't  be  able  to  say  whether  Mr.  Macri 
and  I  were  alone  or  whether  brother  Bill  happened 
to  be  there;  I  couldn't  say.  .    i    . 

Q.  Then  at  the  time  of  signing  the  contract,  who 
was  present  at  that  conversation? 

A.  There  was  Mr.  Macri  and  myself;  there 
wasn't  anyone  else  right  there. 

Q.     Brother  Bill? 

A.  No,  brother  Bill  wasn't  there.  There  were 
other  office  help  there,  but  they  weren't  paying 
attention  to  our  conversation,  I'm  sure.  [2393] 

Q.     They  weren't  interested  in  the  conversatioii *? 

A.  They  didn't  have  any  interest  in  the  con- 
versation. ■■'''■ 

Q.  And  you  would  fix  the  prior  meeting  out  in 
the  field  where  you  have  detailed  this  convers^jtion 
as  in  April,  and  shortly  preceding  the  signtrig-  of 
the  sub-contract.  Exhibit  6,  would  you  not?    ,.;, 

A.  I  wouldn't  be  able  to  state  now  whether  it 
was  two  weeks  or  more;  I'd  say  in  the  neighborhood 
of  two  weeks  previous  to  signing.  . 

Q.  Mr.  Schaefer,  when  you  testified  in  chief  you 
had  a  memo  of  each  time  you  were  on  this  job,  and 
read  it,  did  you  not? 

Mr.  Olson:     That's  not  proper  cross-examination. 

A.     I  don 't  remember  that. 

Q.     Sir?  A.     I  don't  remember  that. 

Q.  And  by  reference  to  your  memo  you  can't 
give  me  the  date,  huh? 

A.  I  can  give  you  lots  of  dates  of  the  times 
when  I  was  out  on  the  job. 
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Q.  No,  I'm  talking  about  this  same  conversation; 
nothing  else  in  the  world. 

A.  But  I  couldn't  offhand  give  the  date  of  the 
conversation. 

The  Court :  The  question  is,  can  the  witness  give 
or  can  he  not  give  the  exact  date  of  the  conversa- 
tion f  [2394] 

Mr.  Holman:     That's  correct. 

The  Court:     Can  you  answer  that,  Mr.  Schaefer? 

A.     I  cannot. 

The  Court:     All  right,  proceed  with  the  exami- 
nation. 
, .,  ;Q.     Was  it  in  the  month  of  April  ? 

A.     I  believe  so. 

Mr,  Holman:     That's  all,  your  Honor. 

The  Court:     Any  further  questions? 

Mr,  Olson:     No,  your  Honor. 

The  Court:     Mr.  Hawkins? 

Recross-Examination 
By  Mr.  Hawkins: 

Q.  Mr.  Schaefer,  perhaps  I  was  laboring  under 
a  misapjjreliension.  You  did  take  your  men  off  the 
job  in  June,  1944? 

A.     We  did  take  the  men  off  the  job,  yes. 

Q.  That's  evidently  what  I  was  thinking  of,  and 
as  I  understand  it,  you  did  that  because  Macri  was 
not  excavating  according  to  your  requirements  ? 
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A.  At  the  time  that  there  were  no  men  on  the 
job  there  was  no  excavating,  no  fine  grading  ahead 
of  us,  that  is,  no  fine  grading  ahead  of  us,  and  there 
was  no  lumber  or  material  in  the  yard  for  the  men 
to  work  on.  We  did  have  two  men  at  the  time,  that 
I  pulled  off  the  main  crew,  we  did  have  two  men,  I 
believe  it  was  Klug  and  Monrad,  working  in  the 
field,  and  when  they  wound  up  with  the  form  [2395] 
lumber  that  was  then  in  the  field,  and  tied  a  certain 
amount  of  steel,  there  was  a  period  of  ten  days  that 
they  pulled  off  the  job.  There  just  wasn't  anything 
for  them  to  do. 

Q.  Well,  the  reason  you  moved  off  the  job  was 
because  you  couldn't  make  any  money  on  the  job 
under  those  conditions  ? 

A.     It  was  because  we  didn't  have  any  material. 

Q.  And  it  was  because  you  couldn't  make  any 
money;  you  would  operate  at  a  loss  under  those 
conditions  ? 

A.  No,  that  wasn't  it.  My  bond  kept  me  tied  to 
that  job. 

The  Court:     Any  further  questions'? 

Mr.  Holman:  Your  Honor,  I  would  like  to  ask 
this  witness  one  further  question. 

The  Court:  We'll  have  to  conclude  with  this 
witness  some  time.  I  don't  know  how  many  cross- 
examinations  there  have  been,  but  it  is  at  least 
six;  now  ask  your  question,  Mr.  Holman. 
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Recross-Examination 
By  Mr.  Holman: 

Q.  I'm  calling  your  attention  to  the  detail  of  the 
times  you  were  on  the  job  in  the  month  of  April, 
1944,  namely  April  12,  27,  28  and  29.  Now,  can  you 
tell  me  whether  or  not  it  was  April  12  you  talked  to 
Mr.  Macri,  or  some  other  day? 

Mr.  Olson:  The  witness  has  already  said  about 
four  times  it  was  about  two  weeks  before  the  con- 
tract was  [2396]  signed. 

The  Court:  I'll  overrule  the  objection.  He  may 
answer  if  he  can. 

A.  I  couldn't  specify  the  date  on  that  right  now. 
No,  I  can't. 

Mr.  Holman:     That ^s  all. 

The  Court:     Any  other  questions? 

Mr.  Olson:     No. 

(Whereupon,   there  being  no   further  ques- 
tions, the  witness  was  excused.)  [2397] 

PATRICK  L.  DARCY 

recalled  as  a  witness  on  behalf  of  the  plaintiff,  in 
rebuttal,  testified  as  follows: 

Direct  Examination 
By  Mr.  Olson: 

Q.  Mr.  Darcy,  it  was  testified  here  that  Mr.  Curtis 
Sheffield  was  an  employee  of  Mr.  Macri  and  was  in 
charge  of  fine  grading.  Do  you  remember  Mr.  Curtis 
Sheffield?  A.     Yes. 
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Q.  And  would  you  state  what  he  did  on  1062,  as 
Maori's  employee? 

A.  Well,  I've  seen  him  do  just  about  everything 
there  was  to  do  there,  except  for  supervision,  ex- 
cept fine  grading. 

Q.  Well,  what  was  his  chief  occupation  with 
reference  to  [2398]  what  he  did? 

A.  Well,  he  drove  the  truck  and  supplied 
various  crews,  hauled  men  back  and  forth  from  one 
operation  to  another,  took  fuel  and  equipment,  stuff 
to  the  shovel,  and  he  helped  lay  out  for  the  shovel, 
especially  on  pipe  line  trench,  and  he  hauled 
materials. 

Q.     Did  he  do  some  fine  grading? 

A.  He  never  did  any  fine  grading  on  that  job 
from  the  time  I  went  on  there  until  he  left  the 
project. 

Q.     Did  he  supervise  any  of  it? 

A.     No,  he  didn't  supervise  any  of  it. 

Q.  Now,  you  were  here  when  Mr.  Arthur  Ander- 
son testified?  A.    Yes. 

Q.  He  testified  at  one  time  that  he  talked  with 
you  on  the  job  nearly  every  day.   Is  that  true? 

A.     That's  not  true. 

Mr.  Holman:  I  challenge  that  statement,  your 
Honor.  It  w^as  nearly  every  day  that  he  was  there. 
Your  Honor  will  recall  that  I  cross-examined  Mr. 
Anderson  and  asked  him  what  he  meant  by  'Svas 
there." 

The  Court:  He  said  he  went  over  the  job  nearly 
every  day.  I  think  it  would  be  proper  to  ask  Mr. 
Darcy  how  often  he  did  talk  with  Mr.  Anderson. 
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Q.  (By  Mr.  Olson)  :  Mr.  Anderson's  testimony 
was  quite  inconsistent  in  places,  but  I  did  have  that 
note.  How  [2399]  often  did  you  talk  with  Mr.  An- 
derson, and  under  what  circumstances'? 

A.  Wei],  the  first  three  months  that  I  was  up 
there  it  was  very  rarely,  possibly  once  a  week,  that 
I  saw  him,  until  Murphy-Campbell  turned  over 
their  work,  the  bonding  company  assigned  it  to 
somebody  else,  and  he  went  with  it,  and  he  moved 
into  Collucio's  camp,  right  across  the  road  from 
our  camp. 

Mr.  Holman:  Your  Honor,  T  move  that  portion 
of  the  witness's  statement  with  respect  to  Murphy- 
Campbell  transactions  with  the  bonding  company 
be  stricken. 

The  Court :     It  will  be  stricken. 

A.  From  the  time  he  moved  over  to  Collucio's 
camp,  then,  I  saw  him  two  or  three  times  a  week, 
from  two  seconds  to  a  minute  or  so,  mostly  when 
we'd  pass  on  the  road  and  stop  and  talk  a  minute 
and  go  on. 

Q.  Did  you  see  Mr.  Anderson  out  of  his  car  and 
out  on  the  project  1062,  inspecting  the  structure 
excavations'?  A.     No,  I  never  did. 

Q.  And  were  you  around  these  excavations  that 
you  were  working  on,  yourself,  while  you  were 
there  *? 

A.  Yes,  back  and  forth,  on  them  four  or  five 
times  for  every  one  that  was  set. 

Q.  Now,  there's  been  considerable  testimony 
here  about  the  operations  of  this  shovel  or  hoe.  Did 
you  see  that  hoe  [2400]  in  operation? 
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A.  I  quite  often  stopped  and  watched  the  shovel 
operating,  digging  the  structure  excavations. 

Q.  And  would  you  explain  the  operation  of  that 
shovel  with  reference  to  whether  or  not  it  could  and 
did  leave  vertical  banks  after  it  completed  its  rough 
excavation  ? 

A.  Well,  on  a  rough  excavation  it  usually  left 
an  almost  vertical  bank  on  one  side. 

Q.     Which  side? 

A.  The  side  next  to  the  machine.  The  natural 
action  of  the  dipper  on  the  dipper  stick  is  an  arc 
down  to  a  position  approximately  a  track  width 
below  the  track  level.  From  there  it  can  operate 
on  a  plane  to  itself,  and  then  it  can  be  raised  abso- 
lutely vertically;  as  it  comes  down  and  digs  across 
the  bottom  of  an  excavation  then  it  can  be  lifted 
straight  up  and  dumped. 

Q.  And  the  side  where  it  could  be  lifted  ver- 
tical would  be  what  side  or  end  with  reference  to 
the  machine?  A.     The  nearest  to  the  machine. 

Q.  Now,  then,  what  slope,  if  any,  was  left  by 
the  hoe  operation?  Where  would  that  be  with  ref- 
erence to  the  portion  of  the  excavation  which  was 
to  be  occupied  by  the  structure? 

A.  Well,  the  teeth  of  the  dipper  would  start  in 
at  a  lateral  clearance  about  a  foot  outside  of  where 
the  structure  [2401]  w^ould  be,  then  it  would  cut 
down  and  leave  a  corner,  and  that  bank  would  have 
to  be  plumbed  up  by  hand. 

Q.  And  that  corner  that  would  be  left,  where 
would  that  be  with  refei'ence  t;)  that  i^ai't  of  the 
excavation  where  the  structure  was  to  be  placed? 
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A.  Well,  it  would  run  from  what  should  have 
been  the  clearance  outside  the  structure  to  under 
where  the  structure  would  sit. 

Q.  Did  you,  Mr.  Darcy,  make  a  little  diagram 
illustrating  the  testimony  youVe  just  given? 

A.    Yes. 

(Whereupon,  Diagram  of  excavation,  by 
Darcy,  was  marked  plaintiff  ^s  Exhibit  No.  129 
for  identification.) 

Q.  Mr.  Darcy,  showing  you  plaintiff's  identifi- 
cation 129,  I'll  ask  you  what  that  is? 

A.  That's  a  diagram  showing  an  excavation  as 
roughed  out  by  the  hoe  in  a  solid  pencil  line,  and 
in  dotted  pencil  line  the  fine  grading  that  would  be 
necessary  in  that  hole  as  the  holes  were  that  Ave 
worked  in,  and  the  red  lines  showing  in  solid  red 
line,  an  outline  of  the  head  wall  of  the  structure 
with  the  inlet  made,  and  the  dotted  red  lines  through 
that  head  wall  shows  where  a  cross  cut  section  of 
the  box  would  be,  and  the  floor  of  it,  and  on  the 
bottom  of  the  diagram,  in  a  dotted  line,  shows  how 
the  sub-wall  would  extend  down  into  the  undis- 
turbed dirt. 

Q.  Do  you  show  on  that  diagram  a  typical  bank 
left  by  the  hoe  after  completion  of  its  part  of  the 
excavation  operations? 

A.     Yes,  that's  indicated  in  the  solid  pencil  line. 

Q.     By  the  solid  pencil  line?  A.     Yes. 

Q.  Which  portion  or  which  part  of  that  diagram 
would  the  hoe  be  placed  in  making  that  excavation, 
or  do  you  show  that  on  there? 
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A.  The  hoe  would  be  operating  from  the  right 
side  of  the  hole  as  it  shows  on  the  diagram,  digging 
from  the  left  side  to  the  right. 

Mr.  Olson:  We  offer  plaintiff's  identification 
129. 

Mr.  Holman:  Let's  see  it.  May  I  ask  a  question 
of  the  witness? 

The  Court:     Yes,  on  the  admissibility. 

Q.  (By  Mr.  Holman) :  Mr.  Darcy,  was  this 
made  up  from  any  particular  structure  that  you 
can  designate  as  to  number?  A.     No,  it  is  not. 

Q.  All  right,  sir;  then  all  dimensions  on  this 
are  of  your  own  devising,  to  indicate  the  operation  ? 

A.     No,  they're  an  average  of  six  structures. 

Q.     What  six? 

A.  Just  going  from  the  front  of  the  book 
through,  taking  that  type  structure  as  I  went. 

Q.  May  I  understand,  you  went  through,  you 
say  the  front  of  the  book,  you  mean  Exhibit  3,  the 
contract,  typical  forms,  or  the  lay-out? 

A.     The  structure  lay-out  plan. 

Q.  Did  you  make  any  note  of  the  structures  you 
used? 

A.  No,  I  iust  marked  down  the  depths  and 
averaged  them  up.  The  head  walls  ran  from  eight 
feet  to  eleven  feet  wide. 

Q.  And  you  took  both  the  shallow  and  the  dee^) 
structures,  and  got  an  average  from  that? 
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A.  I  took  the  depth  of  each  one  of  those  struc- 
tures and  averaged  them  up. 

Q.     Well,  did  you  look  for  deep  structures? 

A.     No,  just  as  they  came. 

Q.     Did  you  take  any  of  the  shallow  structures? 

A.    Yes. 

Q.     How  shallow? 

A.  The  shallowest  one  was  three  and  a  half  feet 
deep. 

Q.     And  did  you  take  any  of  the  deepest? 

A.     There  was  one  that  was  a  little  over  five  feet. 

Q.     Is  that  the  deepest? 

A.     That's  the  deepest  I  checked. 

Q.  Is  that  one  on  which  you  made  model  25,  as 
a  replica?   [2404] 

A.  No,  that's  an  entirely  different  type  struc- 
ture. These  are  all  boxes,  with  a  head  wall.  That's 
either  an  inlet  or  outlet  of  a  pipe  line. 

Mr.  Holman:  Well,  subject  to  not  being  bound 
by  the  Avitness's  average  of  structures,  I  see  there 
is  no  objection  to  this  being  admitted,  illustrative 
of  his  testimony. 

The  Court:     Any  other  objection? 

Mr.  Hawkins:     No,  your  Honor. 

The  Court:  It  will  be  admitted  for  the  purpose 
of  illustrating  the  testimony  of  the  witness. 

(Whereupon,  plaintiff's  Exhibit  No.  129  for 
identification  was  admitted  in  evidence.) 
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Direct  Examination 
(Continued) 

By  Mr.  Olson: 

Q.  Now,  Mr.  Darcy,  showing  you  plaintiff's  Ex- 
hibit 49,  and  directing  your  attention  to  picture 
number  81,  I'll  ask  you  if  you  can  recognize  that 
picture  as  being  an  excavation  made  by  hoe  op- 
eration ? 

A.  Yes,  that's  the  excavation  for  structure  num- 
ber 12  on  1068,  where  the  first  lateral  on  that 
project  crosses  the  coimty  line  road. 

Mr.  Holman:  Your  Honor,  I  submit  this  is  not 
proper  rebuttal. 

The  Court:  It  pertains  to  the  manner  of  opera- 
tion of  the  hoe,  doesn't  it?   [2405] 

Mr.  Holman:  Yes,  but  they  put  these  pictures 
in  and  testified  about  them  on  the  case  in  chief. 

The  Court:  Well,  he  can  call  attention  to  any 
that  illustrates  his  testimony  as  to  whether  the  hoe 
cut  a  vertical  bank  or  not.   Go  ahead. 

Q.  (By  Mr.  Olson):  Can  you  tell,  Mr.  Darcy, 
from  your  recollection,  where  the  hoe  was  with  ref- 
erence to  that  picture? 

A.     You  mean  when  it  dug  the  hole? 

Q.     When  it  dug  the  hole,  yes. 

A.     It  dug  from  the  far  end  of  that  hole. 

Q.  And  from  the  far  end,  that  would  be  the  end 
shown  nearest  the  top  of  the  picture? 

A.     Yes. 
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Q.  So  that  that  portion  of  the  hole  would  be 
nearest  to  the  machine'?  A.     Yes. 

Q.  I  call  your  Honor's  attention  to  the  picture. 
Now,  Mr.  Anderson  also  testified,  I  believe,  Mr. 
Darcy,  that  one  man  should  hand  excavate,  or 
rather,  fine  grade,  five  structures  per  day  as  the 
holes  were  left  by  the  hoe.  Now,  state  whether  or 
not  that  was  possible,  for  one  man  to  excavate  an 
average  of  five  structures  in  the  manner  in  which 
the  hoe  excavation  was  leff? 

A.     That's  absolutely  impossible. 

The  Court:     Wait — did  you  have  an  objection? 

Mr.  Holman:  I  object  to  counsel's  question  when 
he  says  "excavate."  The  testimony  was  fine 
grading. 

Mr.  Olson:     Well,  I'm  referring  to  fine  grading. 

The  Court:  Whose  testimony  are  you  referring 
to? 

Mr.  Olson:  Mr.  Anderson.  Counsel  objected  to 
the  form  of  my  question.  If  I  asked  it  the  way 
counsel  says  I  did,  I  certainly  didn't  mean  to. 

The  Court:  Well,  as  I  understood  Mr.  Ander- 
son's testimony,  he  made  an  estimate  of  what  it 
would  cost  to  excavate  these  structures  entirely  b}^ 
hand. 

Mr.  Holman:     That's  Mr.  Hance. 

The  Court:     All  right.    Reframe  your  question. 

Q.  (By  Mr.  Olson) :  Mr.  Darcy,  Mr.  Anderson 
testified  that  one  man  could  fine  grade  by  hand  ap- 
proximately five  structures  per  day,  taking  a  hole 
left  the  way  they  were  left  by  the  hoe  excavation. 
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Now,  I'll  ask  you  whether  or  not  one  man  could 
excavate,  hand  excavate,  that  portion  of  the  fine 
grading  per  day,  or  average  that,  on  the  type  of 
structures  on  this  job,  from  the  condition  in  which 
the  holes  were  left  by  the  hoe? 

A.     No,  it  is  absolutely  impossible. 

Q.  Now,  Mr.  Ashley  testified,  I  believe,  Mr. 
Darcy,  that  he  requested  from  you  a  list  of  the 
entire  amount  of  lumber  needed  for  the  completion 
of  the  1062  project.    Did  he  do  that?    [2407] 

A.  He  did  that  soon  after  I  went  on  the  job  up 
there,  but  I  told  him  I  hadn't  had  time  to  check  up 
and  see  what  forms  we  had  on  hand  and  how  much 
material  would  be  needed;  that  I'd  give  it  to  him 
as  soon  as  I  could  get  that  checked  up  and  figured 
out. 

Q.  Now,  were  you  present  with  Mr.  Schaefer  at 
the  time  he  testified  to  having  a  conversation  with 
Mr.  Ashley  in  Coeur  d'Alene,  Idaho?  A.     Yes. 

Q.  And  did  you  participate  in  that  conversation 
with  Mr.  Ashley  on  October  26,  1946? 

A.    Yes,  I  did. 

Q.  Now,  did  Mr.  Ashley  at  that  time  state  in 
substance  or  effect  that  the  running  of  Mr.  Macri's 
job  was  in  fact  a  two-man  job,  liut  that  Mr.  Macii — 
and  for  that  reason  he  requested  that  Mr.  Staples 
stay  on  the  job,  but  that  Mr.  Macri  would  not  per- 
mit it?  A.     Yes,  that's  what  he  said. 

Q.  Did  Mr.  Ashley  further  state  at  that  time 
that  Mr.  Macri  called  him  and  asked  why  Mr. 
Staples  was  still  on  the  job,  and  that  Mr.  Ashley 
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replied  that  he  was  still  learning  the  job,  and  that 
Mr.  Macri  then  replied  to  Mr.  Ashley  in  substance 
that  "Yon  had  better  learn  quick,  because  Mr. 
Staples  has  to  get  off  the  job";  did  Mr.  Ashley  make 
those  statements  to  you,  in  substance  or  [2408] 
effect,  at  that  time'? 

A.     Yes,  that's  what  he  told  us. 

Q.  Now,  at  the  same  time  and  place,  Mr.  Darcy, 
did  you  have  a  conversation  with  Mr.  Ashley  as  to 
what  had  caused  his  blow-up  with  Mr.  Macri? 

A.     Yes,  I  did. 

Q.     Would  you  state  what  was  said? 

A.  Well,  I  asked  him  myself,  I  said  "Verne, 
I*d  like  to  have  you  tell  me  just  one  thing,  the 
straight  of  it;  I'd  like  to  know  what  caused  youi- 
blow-up  with  Macri,  and  w^hy  jow  left  the  job." 

Q.     What  did  he  say? 

A.  Well,  he  enumerated  several  things,  including 
a  lack  of  machinery. 

Mr.  Holman:  Just  a  minute;  counsel  asked  him 
what  he  said. 

A.  Well,  he  said  because  he  didn't  get  the  ma- 
chinery he  needed  when  he  asked  for  it,  because 
he  couldn't  get  lumber  when  it  was  needed  and 
asked  for,  he  said  he  had  negotiated  with  two  dif- 
ferent engineers  to  take  over  the  grading,  engineer- 
ing, on  that  work,  but  when  he  had  consulted  with 
Mr.  Macri  he  refused  to  pay  the  required  wage 
scale  for  that  kind  of  labor,  and  he  couldn't  ]nit 
them  on,  because  they  wouldn't  work  for  any  less, 
and  he  didn't  have  equipment  to  handle  fine  grading 
crews  [2409]  or  get  them  around  on  the  job. 
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Q.  Now,  Mr.  Darcy,  Mr.  Ashley  further  testi- 
fied in  substance  that  he  had  sent  you  some  fine 
graders  to  fix  up  the  holes,  along  with  your  work- 
men, and  that  after  a  few  days  you  told  him  they 
didn't  want  the  fine  graders  any  more,  and  for  him 
to  get  them  out  of  your  way.  Did  you  state  in 
substance  such  a  state  of  facts  to  Mr.  Ashley? 

A.  No,  I  never  did.  We  never  had  any  fine 
graders  sent  to  us  for  that  job. 

Q.  What  was  the  situation  with  reference  to 
fine  graders  sent  back  when  you  requested  them 
from  Mr.  Ashley? 

A.  Well,  as  I  said,  from  the  time  I  first  got 
there  until  Ashley  left  the  job  the  only  time  we 
ever  had  a  fine  grader  up  there  to  do  work-  was 
Ashley  himself,  or  a  Mexican  lad,  I  think  his  name 
was  Hernandez,  and  when  that  laborer  came  up  to 
grade  excavations  we  reported  to  Ashley  how  long 
he'd  have  to  sit  there,  two  or  three  hours,  waiting 
for  Ashley  to  tell  him  what  was  wrong  and  how  to 
do  it,  and  usually  Verne  would  get  him  started  and 
leave  him,  and  he'd  only  tell  him  on  one  or  two,  and 
then  he'd  possibly  spend  the  rest  of  the  day  sitting 
out  there  waiting. 

Q.  Now,  did  you  tell  Mr.  Macri  at  any  time 
you  did  not  need  the  chute  lumber  until  the  end  of 
the  job?  A.     No,  I  did  not.  [2410] 

Q.  Did  you  ever  give  Mr.  Macri  direct  a  list  of 
lumber  needed  for  the  chute? 

A.     Yes,  the  third  time  that  was  ordered. 

Mr.  Holman:     I  move  tliat  last  be  stricken. 
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The  Court:     It  may  be  stricken. 

Q.  About  when  did  you  give  Mr.  Macri  the  order 
for  the  chute  lumber'? 

A.  Along  the  early  part  of  October;  I  don't 
remember  exactly  the  date. 

Q.  How  many  times  did  you  order  the  chute 
lumber?  A.     Four  times. 

Q.     Do  you  have  the  dates  that  you  ordered  it? 

A.  The  16th  of  October,  the  third  time  it  was 
ordered. 

Q.  Do  you  have  the  dates  that  you  ordered  it 
all  four  times'?  A.     Yes. 

Q.  Would  you  state  when  you  ordered  it,  and 
to  whom  you  gave  the  order? 

A.  Well,  I  personally  delivered  the  order  on 
July  22,  although  I  didn't  make  that  order  up,  I 
just  delivered  it  as  it  had  been  figured  up.  It  was 
delivered  June  21,  July  22,  October  16,  and  the 
Saturday  before  Christmas,  1944. 

Q.  You  went  too  fast  for  me;  June  21;  July 
22; 

A.  October  16,  and  the  Saturday  before  Christ- 
mas; I  think  that  was  the  21st  of  December,  1944. 

Q.  Now,  were  any  of  those  orders  given  to  Mr. 
Macri  personally  ? 

A.     Yes,  on  the  16th  of  October. 

Q.  And  on  the  order  given  June  21,  did  you 
give  that  order? 

A.     That  was  given  by  John  Klugg. 

Q.  The  September  22,  who  was  that  order  given 
to — I  mean  July  22. 
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Mr.  Holman:  Pardon  me;  did  you  say  the  last 
was  given  by  John  Klugg  or  to  John  Klugg? 

A.     The  order  was  given  by  John  Klugg. 

Q.     Now,  your  July  22  order  was  given  to  whom  ? 

A.     I  gave  the  copy  of  that  to  Ashley. 

Q.  And  your  October  16  order  was  given  to 
whom?  A.     To  Mr.  Macri  himself. 

Q.  And  your  December  24,  or  21,  the  Saturday 
before  Christmas,  who  was  that  to? 

A.  That  was  given  to  Sam  Bumsted  to  take  into 
the  Seattle  office  when  he  was  going  in  for 
Christmas. 

(Whereupon,  the  Court  took  a  recess  in  this 
cause  until  1:30  o'clock  p.m.) 

Yakima,  Washington,  Thursday,  October  20,  1947 
1:30  o'clock  P.M. 

(All  parties  present  as  before,  and  the  trial 
was  resmned.) 

Mr.  Holman :  Your  Honor,  may  the  record  show 
that  [2412]  I  am  handing  to  coimsel,  as  I  have 
already  handed  him  before  the  Coiu't  re-convened, 
Macri  check  1022,  March  9,  1945,  for  $2,985.46,  and 
perforated  as  paid,  and  check  number  1185  for  April 
28,  1945,  for  $7,050.50,  perforated  as  paid,  and  bear- 
ing the  endorsement  on  the  side;  "payment  of  sub- 
contract, specification  1062,  estimate  number  12, 
March." 
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Mr.  Olson :  I  would  like  the  record  to  show  also, 
your  Honor,  that  the  two  checks  were  given  to  me 
on  the  condition  that  I  make  photostatic  copies  of 
them,  and  because  of  the  conditions  under  which 
they  were  handed  to  me,  I  now  return  them. 

Mr.  Holman:  I  will  assume  the  photostatic 
copies  your  Honor,  if  he  wants  to  offer  them. 

Mr.  Olson:  Your  Honor,  we  offer  into  evidence 
at  this  time  our  identification  32,  that  being  the 
copy  of  the  letter  addressed  to  Macri  and  Company 
under  date  of  February  13,  1945,  purporting  to  have 
enclosed  the  monthly  statements  which  are  iden- 
tification 119. 

Mr.  Holman:  Well,  your  Honor,  we're  in  the 
same  position  on  this  we  were  before.  Your  Honor 
will  recall  this  came  up  early;  it  doesn't  show  who 
wrote  the  letter,  we  have  never  received  it,  and  it 
is  a  carbon  copy,  and  counsel  on  his  previous  offer 
of  it,  as.  I  recall,  said  he  thought  it  came  from  Mr. 
McKelvey's  office,  and  I  [2413]  questioned  that  very 
much,  because  it  didn't  contain  the  usual  indication 
of  McKelvey's  initials  and  some  stenographer  typing 
it,  nor  does  it  bear  Mr.  McKelvey's  name.  It  is 
absohitely  strange  to  us. 

The  Court:  It  is  a  copy  ostensibly  directed  to 
Mr.  Maori,  and  there's  been  no  evidence  of  it  having 
been  mailed? 

Mr.  Olson:     Thats'  true,  your  Honor. 

The  Court:     The  objection  will  be  sustained. 
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Direct  Examination 
(Continued) 
By  Mr.  Olson: 

(Whereupon,  the  reporter  read  the  last  pre- 
vious answer.) 

Q.  Now,  after  that,  Mr.  Darcy,  did  you  have  a 
conversation  with  Mr.  Macri  relative  to  the  chute 
lumber?  A.     Yes,  about  the 

Q.     When? 

A.     Oh,  the  5th,  I  think  it  was,  of  January. 

Q.    Where? 

A.  On  the  job ;  the  5th  or  the  6th ;  it  was  a 
Friday  of  that  week. 

Q.     And  what  did  Mr.  Macri  say? 

A.  Well,  he  wanted  to  know  what  that  much 
lumber  was  wanted  for,  so  I  explained  to  him  that 
due  to  not  having  had  delivery  on  it  before,  to. 
carry  the  operations  on  the  chute  work  along  with 
the  other  work,  that  we  would  have  [2414]  to  do 
it  all  at  once,  and  it  would  take  a  good  deal  more 
lumber  than  we  had  pre^dously  ordered  for  that, 
and  we  had  to  have  that  much  lumber  to  do  that 
work  then,  that  late  in  the  job. 

Q.  Did  he  say  whether  or  not  that  lumber  had 
as  yet,  that  late,  been  ordered? 

A.  He  said  it  hadn't  been  ordered,  but  that  he 
understood  what  it  was  for;  he'd  get  it  over  there 
as  soon  as  he  could. 
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Q.  Now,  do  you  recall  on  or  about  the  9th  day 
of  Sei)tembcr,  1944,  a  representative  of  a  lumber 
company   from  Klickitat  being  on  the  job? 

A.     Yes. 

Q.  And  were  you  present  when  the  representa- 
tive talked  to  Mr.  Mose  Stickney 

A.     I  took  him 

Q.     foreman  of  Mr.  Macri's  job;  were  you 

present  ? 

A.     I  took  him  to  Mr.  Stickney. 

Mr.  Holman:  I  wish  to  object  to  this  inquiry  as 
having  been  covered  on  direct  examination  by  their 
own  witness,  Stickney. 

The  Court :     Read  the  question. 

(Whereupon,  the  reporter  read  the  last  pre- 
.  . ,  vious  question. ) 

Mr.  Olson:  I  don't  recall  having  asked  Mr. 
Stickney  about  this  representative  from  Klickitat 
Lumber  Company.  I  asked  Mr.  Macri  about  it,  and 
Mr.  Macri  denied  it,  but  I  don't  believe  I  asked 
Mr.  Stickney  a  thing  about  it. 

The  Court :     Overrule  the  objection. 

A.  Yes,  I  was  there.  I  took  him  in  to  meet  Mr. 
Stickney. 

Q.     And   would   you    state   what    this    salesman 
from   the    lumber   company   said,    if   anything,   in 
your  presence  ? 
■■  Mr.  Holman :     That  I  object  to  as  hearsay. 

The  Court:  Well,  it  would  be,  unless  it  is  im- 
peachment of  Mr.  Stickney.  Was  it? 


m 


M.  G.  Schaefer,  etc.,  et  al.  2179 

(Testimony  of  Patrick  L.  Darcy.) 

Mr.  Olson:  No,  I'm  speaking  of  Mr.  Maeri.  I 
think  counsel's  point  is  well  taken  on  that. 

Q.  (By  Mr.  Olson):  Did  you  hear  a  'phone 
conversation  at  that  time,  Mr.  Stickney  's  end  of  it, 
with  Mr.  Macri?  Were  you  there  when  he  called 
Macri?  A.     Yes. 

Q.  Now,  would  you  state  what  you  heard  Stick- 
ney say  afterwards  with  reference  to  what  •  Mr. 
Macri  had  said? 

Mr.  Holman:  I  object  to  that.  They  had  the 
witness  Stickney  on  the  stand,  the  one  who  was 
actually  telephoning,  if  he  did  telephone,  and  they 
either  asked  him  about  it  or  they  didn't,  in  their 
case  in  chief,  and  certainly  this  is  not  proper  re- 
buttal. 

The  Court:  It  seems  to  me  it  would  be  hearsay, 
if  you're  asking  for  what  Mr.  Stickney,  after  he 
turned  away  from  the  'phone,  said  Mr.  Macri  had 
said  on  the  'phone.  It  wouldn't  be  a  conversation  in 
Mr.  Macri 's  presence. 

Mr.  Holman :  He 's  asking  him  to  say  What 
Stickney  said  in  that  'phone  call  to  Mr.  Macri,  and 
certainly  that  would  be  hearsay,  at  least  luitil  it 
was  established  there  was  a  'phone  call  between 
Stickney  and  Macri,  and  if  there  was,  your  Honor, 
Mr.  Stickney  was  here  on  the  stand,  and  this  is 
certainly  not  proper  rebuttal. 

Mr.  Olson:  I  don't  understand.  I  could  ask  Mr. 
Stickney  on  the  stand  as  to  what  Mr.  Macri  had 
said  to  him  in  that  conversation,  but  the  purpof?e 
of  asking  this  is  that  Mr.  Macri  denied  this  con- 
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versatiOn.     Now,   I'm   offering  to   show  that   Mr. 

Maori's  foreman  after  completing  a  'phone  call  in 

Mr.   Darcy 's  presence,   said  what  Mr.   Maori  had 

said* 

':     Mr.  Holman :     My  position  still  is  that  it  is  part 

of  their  case  in  chief,  and  they  had  the  very  witness 

they  claim  was  participating,  and  they  either  asked 

him  about  it  or  they  didn't,   therefore  it  is  not 

proper  rebuttal. 

The  Court:  It  wouldn't  be  part  of  their  case  in 
chief,  if  Mr.  Maori  had  admitted  having  such  a 
conversation,  but  I  think  if  Mr.  Maori  denied  he 
had  a  conversation,  [2417]  you  would  have  to  prove 
it:  by  the  witness  Stickney,  otherwise  it  will  be  what 
Stickney  told  this  witness  Maori  had  said.  The 
objection  will  be  sustained. 

Direct  Examination 
(Continued) 
By  Mr.  Olson: 

Q.  Now,  Mr.  Darcy,  between  the  dates  of  Nov- 
vember  30,  1944,  and  January  3,  1945,  will  you  state 
whether  or  not  you  had  foiTu  panels  adaptable  to 
use.  6n  job  1068,  which  were  then  ready  and  avail- 
able for  use  on  1068,  had  excavations  on  1068  been 
ready   foi*  their  use  I  A.     Yes,  we   did  have. 

Q.  And  those  forms  were  from  what  source? 
:  A.  They  were  forms  that  would  no  longer  be 
needed  in  the  structures,  that  remained  to  be  poured 
on  1062;  had  been  cleaned  and  piled,  ready  to  go 
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to  1068,  if  and  when  we  started  any  operation  there, 

or  to  be  turned  over  to  Macri  if  we  didn't. 

Q.  Now,  with  reference  to  the  chute  on  the 
Mixomobile,  Mr.  Darcy,  what  was  the  use  and  pur- 
pose of  that  chute?  A.     Well 

Mr.  Holman :  Again  I  submit  that  is  not  proper 
rebuttal.  Their  entire  equipment  was  fully  ex- 
plained on  their  case  in  chief,  including  the  matter 
of  these  chutes,  both  before  and  after  the  elevator 
was  removed. 

The  Court:  I  assume  the  purpose  is  bearing 
upon  the  relative  efficiency  of  the  Mixomobile  and 
other  types  [2418]  of  equipment. 

Mr.  Olson:  Yes,  your  Honor.  Counsel  interro- 
gated at  some  length  on  the  use  of  the  chute,  and 
indicating  it  is  not  proper. 

The  Court:     Overrule  the  objection.  ' 

A.  The  use  of  that  chute,  and  the  main  plan  in 
having  it  made  in  sections,  so  we  could  take  off  or 
add  sections,  is  so  that  we'd  only  have  to  make 
one  set-up  of  the  mixer  at  the  structure.  Some 
of  those  would  be  22  feet  wide,  and  quite  a  distance, 
so  we  would  use  the  chute,  all  the  sections,  to  pour 
on  the  far  side  of  the  structure,  and  as  the  pour 
came  nearer,  reduce  the  length  by  taking  off  sec- 
tions, and  then  when  you  get  next  to  the  structure, 
possibly  have  to  pull  the  mixer  up  a  few  feet  for 
the  last  piece  of  chute  to  be  able  to  reach  the  nearest 
walls.  That  eliminated  the  use  of  staging  and 
wheelbarrows,  extra  stuff  that  would  be  necessary 
in  handling  and  making  the  pour. 
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,    Q;.     Mr.   Darcy,   did   you   require   or   was   there 
used   in   your  performance   of   1062   any   four   by 
eights'?  A.     What  was  that? 

Q.  I  say,  was  there  required  or  did  you  use 
in  your  performance  of  1062  any  pieces  of  himber 
that  were  four  by  eights '? 

A.     No,  nothing  that  size. 

Q.  Do  you  recall  what  a  four  by  eight  was  used 
for,  and  by  [2419]  whom  it  was  used? 

A.  Macri's  crew  used  four  by  eights  for  runners 
on  a  sled  that  they  built  to  haul  equipment  around 
for  the  pipe  line  crew. 

Q.  How  about  three  by  tens?  Did  you  use  any 
three  by  tens  on  this  job  1062  ? 

A.  Only  those  that  we  cut  up  for  blocks  to  block 
up  the  mixer,  and  then  ripped  into  two  by  threes 
for  structure  forms,  studs  on  the  outside  panels 
of  the  chute  forms. 

Q.  Well,  did  Mr.  Macri  use  any  lumber  on  this 
job  in  comiection  with  his  operations? 

A.     Yes,  they  used  quite  a  bit  of  heavy  stuff. 

Q.     What  did  they  use  them  for? 

A.  Temporary  bridges  over  open  ditches  on  road 
crossings,  and,  well,  two  or  three  places  where  they 
had  to  cross  the  open  ditches,  that  couldn't  be  filled 
w]i(>n  they  had  to  be  crossed,  out  in  open  fields,  and 
there  was  a  truck  bed  built,  and  then  there  was  a 
frame  work  built  up  there  in  the  yard  to  hoist 
engines  out  of  trucks  that  were  being  repaired. 

Q.  Do  you  remember  what  type  of  lumber  was 
used  for  that  hoisting  those  motors  out  of  the  trucks  ? 
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A.  Well,  the  main  beam  must  have  been  around 
a  four  b}^  eight,  or  heavier,  and  then  there  Was 
some  heavier  pieces  for  legs  under  it,  and  some 
heavy  bracing,  I  think  about  [2420]  four  by  foiii*' 
bracing  on  it.  • 

Q.  Showing  you  Maori's  Exhibit  104-32,  I '11^ 
ask  you  if  you  recognize  the  lumber  shown  on  that 
invoice  as  being  any  lumber  which  you  used  or  the 
Concrete  Construction  Company  in  connection  with 
1062;  or  can  you  say  what  it  was  used  for? 

A.  Not  that  amount  from  that  source.  We  used 
some  of  that  dimension  on  the  chute,  but  it  ieame 
from  Seattle  on  a  big  load. 

Q.     Did  Mr.  Macri  use  any  lumber  of  that  typig  f 

A.  There  was  that  size  of  lumber  went  into 
that  truck  bed,  two  by  ten. 

Q.  Was  there  any  lumber  used  in  connection 
with  the  pipe  laying  operations? 

A.  Yes,  they  used  some  heavy  planks,  two  inch 
stuff,  and  then  the  stuif  that  went  into  th^t  sled 
that  they  hauled  their  equipment  on;  two  sleds 
built,  because  one  of  them  wore  out. 

Mr.  Olson:     That's  all;  you  may  examine. 

Cross-Examination 
By  Mr.  Holman: 

Q.  With  reference  to  104-32,  do  you  know 
whether  or  not  Mr.  Macri  got  the  heavy  timbers 
you  spoke  of  from  the  Bureau  of  Reclamation 
itself? 

A.     No,  I  wouldn't  know  where  they  got  them. 
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Q.     You  don't  know,  do  you,  sir?  [2421] 

A.     I  don't  know  where  that  stuff  came  from. 

Q.  Now,  you  don't  claim,  do  you,  Mr.  Darcy, 
that  with  respect  to  104-32,  which  is  dated  November 
27,  1944,  you  have  a  specific  memory  as  to  these 
particular  items  that  are  listed  here,  do  you? 

A.  I  know  at  the  time  that  we  didn't  receive 
any  of  that  dimension  of  lumber. 

Q.     Well,   when  you  say  we   didn't  receive ■ 

A.     Concrete  Construction  Company. 

Q.  Is  it  or  is  it  not  a  fact  that  the  lumber  was 
received  by  John  Klugg?  A.     Very  seldom. 

Q.  And  is  it  or  is  it  not  a  fact  that  John  Klugg 
was  the  man  who  fashioned  the  lumber? 

A.     Did  what? 

Q.     Fashioned,  shaped  it? 

A.    To  a  great  extent,  yes. 

Q.     Absolutely,  was  it  not? 

A.     It  was  not  absolutely. 

Q.  Do  you  say  that  John  Klugg  did  not  attend 
to  your  job  yard  work  from  begimiing  to  end? 

A.  He  did,  but  a  good  deal  of  it  under  my  super- 
vision or  instruction. 

Q.     Never  mind  that;  he  did,  didn't  he? 

A.     He  did  the  work,  yes.  [2422] 

Q.  And  John  Klugg  was  in  a  position  to  know 
all  the  lumber  that  came  into  the  yard? 

A.     I  wouldn't  say  that  he  was. 

Q.     Well,  would  you  say  that  he  was  not? 

A,  Some  of  the  time  he  wouldn't  be  there  to 
know  about  it. 
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Q.  And  he  stayed  away,  to  never  know  anything 
about  it? 

A.  I  didn't  say  that  he'd  never  know  about  it. 
There  were  times  when  he  was  off  the  job  when 
lumber  was  received  there.  There  were  times  when 
he  was  off  sick,  or  on  his  own  business. 

Q.    What  time? 

A.  The  manifests  of  the  daily  report  will  tell 
that. 

Q.     Can  you  tell  me,  please,  sir? 

A.     Only  by  the  manifests  on  the  daily  reports. 

Q,     You  have  no  recollection  of  that,  sir  ? 

A.     No,  not  as  to  dates. 

Q.  How  much  time  was  John  Klugg  off  the  job, 
as  a  total? 

A.    Well,  I  wouldn't  say  without  checking  it. 

Q.  Wasn't  it  a  fact,  Mr.  Darcy,  that  John  Klugg 
was  on  the  job  before  you  got  there,  stayed  on  the 
job  while  you  were  away  from  it,  and  was  on  the 
job  at  the  end  of  it  ? 

A.  No,  I  let  him  go  a  couple  of  weeks  before 
the  job  was  completed.  We  had  other  work  he 
wanted  to  get  to.  He  was  there  when  I  got  there, 
yes. 

Q.  You  claim  this  was  within  one  or  two  weeks 
of  the  end  of  [2423]  the  job,  this  104-32? 

A.     Oh,  no,  I  didn't. 

Q.  Did  you  make  any  notes  of  your  conversation 
with  Mr.  Ashley? 

A.  Only  as  noted  on  the  back  of  the  daily 
reports. 
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Q.  I'm  talking  about  up  at  his  house — you 
wouldn't  make  that  note  on  the  back  of  the  daily 
report — ^at  his  office  in  Coeur  d'Alene. 

A.     Oh,  yes,  I  made  notes  there. 

Q.     Where  is  your  notes? 

A.     I  have  them  in  my  pocket. 

Q.  And  you  could  testify  without  refreshing 
your  memory?  A.     Yes. 

Q.     Where  did  you  make  your  notes? 

A.  Mostly  while  I  was  sitting  there  talking  to 
Mr.  Ashley. 

Q.     Did  you  show  them  to  Mr.  Ashley? 

A.  I  didn't  show  them  to  him.  He  knew  I  was 
writing. 

Q.  I'll  ask  you  if  it  is  not  a  fact  that  Mr.  Ashley 
stated  he  would  not  give  you  a  statement? 

A.     No,  he   didn't;   he 

Q.     Did  you  get  a  statement  from  Mr.  Ashley? 

A.     No,  we  didn't  get  a  statement  from  him. 

Q.  Now,  the  panels  that  you  were  talking  to 
counsel  about,  being  on  1062  and  to  be  used  on 
1068,  are  the  same  panels  Mr.  Schaefer  talked  about 
this  morning  in  testifying?  [2424] 

A.     I  presume  so. 

Q.  Well,  you  know  so,  don't  you,  sir?  You 
know  that's  a  fact,  isn't  it? 

A.  Yes,  I'd  say  I  know  it  must  be  the  same 
ones;  it's  the  only  ones  we  had. 

Q.  And  is  it  or  is  it  not  a  fact  that  there  were 
two  metal  chutes  made  for  this  Mixomobile,  and 
that  the  total  length  of  the  two  of  them  was  thirty 
feet?  A.     It  was  not. 
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Q.     What  is  the  fact,  sir? 

A.  I  wouldn't  exactly  say  the  length  of  one 
piece.  We  had  one  piece  that  was  12  feet  long, 
with  three  3-foot  additions,  and  another  piece  that 
was  loose,  to  be  added  if  needed. 

Q.     Twelve  feet,  plus  three  of  three  feet  each? 

A.    Yes. 

Q.     And  then  what  else  ? 

A.  Then  there  was  another  piece  about  ten  or 
twelve  feet  long. 

Mr.  Holman:     That's  all. 

The  Court:  Do  you  have  any  questions,  Mr. 
Hawkins  ? 

Mr.  Hawkins:     Yes,  just  one  or  two. 

Cross-Examination 
By  Mr.  Hawkins : 

Q.  Mr.  Darcy,  do  I  understand  you  correctly 
that  you  state  that  Mr.  Ashley  did  not  furnish  any 
tine  graders  for  you?  [2425] 

A.  Not  as  he  stated;  he  brought  tine  graders 
up  there  to  do  the  work  under  his  instruction,  hav- 
ing had  a  complaint  from  me  as  to  specified  holes 
and  what  was  wrong. 

Q.  Whenever  you  complained  he  sent  fine 
graders  back,  didn't  he? 

A.     Not  always;  he  didn't  have  them. 

Q.     In  most  every  instance  he  did,  didn't  he? 

A.  Eventually,  yes,  as  soon  as  he  could  get  help 
he'd  bring  them. 
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Q.  Do  you  remember  your  testimony  in  the  begin- 
ning of  this  case  to  the  effect  that  fine  graders  were 
always  under  your  feet? 

A.     On  the  latter  part  of  the  job,  yes. 

Q.     Not  on  the  first  part  of  the  job? 

A.  The  first  part  of  the  job  there  wasn't  any 
to  be  under  our  feet. 

Q.     Although  he  sent  them  back  in  most  cases? 

A.  Just  as  soon  as  he  could  get  them  he'd  bring 
them  back. 

The  Court:     Mr.  Ivy? 

Mr.  Ivy:     No  questions. 

Kedirect  Examination 
By  Mr.  Olson: 

Q.  What  did  Mr.  Ashley  say,  if  anything,  about 
giving  you  a  statement?  A.     What? 

Q.     About  sending  a  statement?  [2426] 

A.     You  mean  over  in  Coeur  d'Alene? 

Mr.  Holman:  I  object  to  that  as  immaterial  and 
collateral,  your  Honor. 

The  Court:  I  think  he  can  explain.  You  went 
into  it.    Overruled. 

A.  He  said  ''I'll  give  you  a  statement  as  to 
the  facts  on  which  you've  asked  specific  informa- 
tion, but  I  do  not  want  to  give  a  statement  for  any 
purpose  until  I  have  checked  my  notes  and  data 
on  that  job,  so  that  I  know  I  am  right  on  the  data 
I  give";  and  he  agreed  to  mail  it  the  first  of  the 
following  week,  after  he  had  checked  his  note  books 
and  data  to  make  the  statement  up. 

(Whereupon,   there   being  no  further  ques- 
tions, the  witness  was  excused.)  [2427] 
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WILLIAM  E.  SCHAEFER 

recalled  as  a  witness  on  behalf  of  the  plaintiif,  in 
rebuttal,  testified  as  follows: 

Direct  Examination 
By  Mr.  Olson: 

Q.     Your  name  is  W.  E.  Schaefer? 

A.     William  E.  Schaefer. 

Q.  Now,  Mr.  Schaefer,  did  you  on  or  about 
the  20th  day  of  April,  1944,  out  in  the  field  of  1062, 
with  Mr.  Macri,  state  to  Mr.  Macri  in  going  over 
the  excavations  that  everything  was  all  right? 

A.     I  did  not. 

Q.  Were  you  present  when  either  of  the  sub- 
contracts were  signed?  A.     No,  I  wasn't. 

Q.  Now,  were  you  present  on  April  29,  when 
Mr.  Staples,  or  when  Mr.  M.  C.  Schaefer  and  Mr. 
Staples  had  the  conversation  which  your  brother, 
Mr.  Schaefer,  testified  to  relative  to  Mr.  Staples' 
ability  or  inability  to  reach  Mr.  Macri  on  the  previ- 
ous day,  April  28?  A.     Yes. 

Q.     Would  you  state  what  was  said  at  that  time  ? 

Mr.  Holman:  I  object  to  this,  your  Honor,  as 
having  been  covered  in  the  case  in  chief. 

The  Court:     This  is  to  the  particular  statement? 

Mr.  Olson :     That  Mr.  Staples  denied. 

The  Court:     Mr,  Staples  denied? 

Mr.  Olson:  Yes,  that  Mr.  Staples  denied  on 
cross-examination. 

The  Coui't:     Overruled. 

Witness:  That  was  at  the  job  office,  after  that 
meeting;  Mr.  Staples  told  M.  C.  Schaefer  and  my- 
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self,  I  heard  it,  right  there,  he  says  "I  knew  where 
Macri  was  yesterday,  [2428]  but  he  told  me  not 
to  call  him  unless  I  had  to,  and  when  you  told 
me  you  was  going  to  pull  the  men  and  equipment 
off  the  job  if  this  excavation  wasn't  going  to  be 
any  better,  and  get  these  holes  ahead  for  us  far 
enough  so  we  could  work,  I  thought  I  had  to  call 
him. ' ' 

Mr.  Olson:     You  may  examine. 

Cross-Examination 
By  Mr.  Holman: 


Q 


A 

Q 

A 

Q 


What  time  was  this  at  that  job  office? 


A.     Sir? 

Q.     What  time  was  this  at  that  job  office? 
I'd  say  it  was  in  the  afternoon. 
What  time  in  the  afternoon? 
I  just  don't  remember  what  time  it  was. 
Now,  what  did  you  say  when  you  told  me 
what  he  said  to  Mr.  Schaefer,  when  you  told  me, 
or  what  did  you  say  Staples  said  to  Schaefer? 
A.     When  Schaefer  told  him? 
Q.     Yes. 

A.  That  he  was  going  to  pull  the  equipment  and 
men  off  of  the  job  unless  they  got  more  excavations 
ahead  of  them,  and  that  the  excavations  would  be 
right,  the  fine  grading. 

Q.     This  was  in  April?  A.     April  29. 

Q.  Yes,  sir.  How  large  was  your  crew  at  that 
time,  sir?  A.     Sir?  [2429] 
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Q.     How  large  was  your  crew? 

Mr.  Olson:     Whose  crew? 

Q.     Schaefer 's  crew. 

A.  At  that  time  the  crew  wasn't  very  large.  I'd 
say  approximately  ahout  27,  or  7,  rather. 

Q.     You  mean  7  instead  of  27,  don't  you,  sir. 

A.     That's  right. 

Q.     And  what  your  equipment  at  that  time? 

A.  We  had  a  skill  saw  and  a  band  saw  and  a 
table  saw  in  there. 

Q.     That  was  all,  sir? 

A.     We  had  pick-ups  and  I  believe  one  truck. 

Q.     How  many 

Mr.  Olson:  I  don't  see  the  materiality  of  that. 
I  went  into  what  Mr.  Staples  said,  that's  all.  He's 
going  back  now  into  the  equipment.  That  means 
I've  got  to  go  back  and  show  whether  it  was  neces- 
sary to  have  any  more  equipment. 

Mr.  Holman:  I've  gone  as  far  as  I  want  to, 
your  Honor.  That's  what  you  understood  that  day 
in  that  conversation  would  be  pulled  off  the  job? 

A.     That's  right. 

The  Court:     Any  further  questions? 

(Whereupon,   there  being  no   further  ques- 
tions, the  witness  was  excused.)  [2430] 

Mr.  Olson:  That  concludes  our  rebuttal,  your 
Honor. 

The  Court:  Do  you  have  anything  further,  Mr. 
Holman  ? 


2192  Continental  Casualty  Co.  vs, 

Mr.  Holman:  I  would  like  to  call  Mr.  Macri 
with  reference  to  the  matter  of  conversation  iii 
Mr.  Ashley's  office,  since  that's  been  brought  in 
now,  your  Honor. 

The  Court:     In  Mr.  Ashley's  office? 

Mr.  Holman:  Yes,  the  conversation  as  claimed 
to  have  been  between  Mr.  Schaefer  and  Mr.  Darcy 
and  Mr.  Ashley  as  to  what  Mr.  Ashley  told  them 
Mr.  Macri  had  said  to  him.  If  your  Honor,  please, 
Mr.  Macri  has  never  been  interrogated  about  that. 

The  Court:  Well,  as  I  understand  it,  you're 
talking  about  the  conversation  up  at  Coeur  d  'Alene  ? 

Mr.  Holman:     Yes. 

The  Court:  Mr.  Ashley  was  asked  if  he  didn't 
make  certain  statements,  by  way  of  impeachment. 
He  denied  that  he  made  them,  and  now  the  wit- 
nesses have  testified  he  did  make  the  statements. 
It  doesn't  seem  to  me  that  opens  the  door  for  either 
side  to  go  into  whether  his  statements  were  true 
or  false.    That  was  only  for  impeachment  purposes. 

Mr.  Holman:     That's  all  right,  your  Honor. 

The  Court:     Is  there  anything  else? 

Mr.  Holman :     I  have  nothing,  your  Honor. 

The  Court:  Do  you  have  anything  further,  Mr. 
Hawkins  ? 

Mr.  Hawkins :     No,  nothing  further. 

The  Court:     Mr.  Ivy? 

Mr.  Ivy:     No,  sir.  [2431] 

The  Clerk:  Before  both  parties  rest  I  have  four 
more  exhibits  I'd  like  to  call  to  comisel's  attention. 

Mr.  Holman:  Your  Honor,  before  the  case  is 
concluded,  I'd  like  to  re-offer  Macri 's  identification 
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72,  the  blank  form  for  bid  bond,  and  I  have  no 
supporting  evidence  other  than  what  occurred  here 
in  court,  phis  Mr.  Schaefer 's  answers. 

The  Court:     What  is  that? 

Mr.  Hohrian:  That  is  the  form  of  application 
by  the  Glen  Falls  Indemnity  Company. 

Mr.  Olson:  I  have  the  same  objection,  your 
Honor,  I've  made  each  of  the  other  three  or  four 
times  that  application  has  been  offered. 

The  Court:     The  offer  will  be  denied. 

Mr.  Holman :  Then  there  was  another  identifica- 
tion, 120,  your  Honor,  ray  own  notes  in  my  office 
in  conference  with  Mr.  Schaefer  and  the  gentlemen 
who  accompanied  him  on  January  23,  1945. 

The  Court :  That  was  offered  and  rejected  once, 
wasn't  it? 

Mr.  Holman:     Yes. 

The  Court:     Same  ruling. 

Mr.  Holman:     That's  rejected,  your  Honor? 

The  Court:  Yes.  I  assume  you're  still  ob- 
jecting? 

Mr.  Olson:  My  objections  are  the  same,  your 
Honor,  [2432]  that  I  made  previously. 

Mr.  Holman:  I'd  like  again  to  re-offer  with 
resi3ect  to  1068  the  field  notes  of  the  witness  Black 
throughout  the  performance  of  that  job,  being 
Maori's  identification  80. 

The  Court:  Those  are  the  field  notes  that  Mr. 
Black,  the  engineer  on  1068,  made.  For  what  pur- 
pose are  they  offered? 

Mr.  Holman:  For  the  purpose  of  showing  the 
progress  of  the   job,   and   thereby   supporting   the 
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charges  made  against.  Mr.  Schaefer  and  the  Concrete 
Construction  Company  in  the  cross-complaint. 

The  Court :  How  do  they  sustain  charges  against 
Mr.  Schaefer  ?  This  was  after  the  work  was  started 
by  Mr.  Macri,  and  during  its  progress  by  Mr.  Macri. 

Mr.  Holman:  It's  just  a  progress  report,  your 
Honor. 

The    Court:     While   the   work   was   being   done 

Mr.  Holman:     Macri;  yes,  your  Honor. 

The  Court:  How  would  that  affect  whether  or 
not  Mr.  Schaefer  breached  the  contract? 

Mr.  Holman:  I  have  this  in  mind,  3'our  Honor; 
much  the  same  as  a  tenant  abandoning  a  house. 

The  Court :     As  what  ? 

Mr.  Holman:  As  a  tenant  abandoning  a  house 
under  [2433]  a  lease;  the  landlord  is  under  obliga- 
tion not  to  overload  the  condition,  but  to  use  his 
best  efforts  to  avoid  a  loss  to  the  opposite  party,  if 
possible,  and  that's  what  I  had  in  mind  this  would 
show. 

The  Court:  Well,  you've  shown  what  it  cost 
you;  there's  no  contradictory  evidence  on  that.  This 
doesn't  go  into  the  proof  of  the  cost  of  your  oper- 
ation. 

Mr.  Holman:  No,  your  Honor.  It  does  show 
when  the  forms  were  set  and  what  equipment  was 
on  and  when  concrete  was  placed  in  them,  and  its 
progress,  and  when  it  was  completed. 

Mr.  Olson :  Your  Honor,  I  make  the  same  objec- 
tion I  made  previously.  The  docmnent  is  self- 
serving,  it  is  hearsay,  absoluteh^  no  opportunity  to 
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cross-examine  concerning  the  contents  of  the  docu- 
ment. He's  offering  it  for  the  purpose  of  proving 
the  contents  of  a  written  document  made  by  one 
of  their  field  force  to  their  office.  It  is  not  com- 
petent evidence. 

Mr.  Holman:  May  it  please  the  Court,  there 
was  every  opportunity  to  cross-examine  while  Mr. 
Black  was  on  the  stand. 

The  Court:  It  wasn't  offered  while  he  was  here, 
was  it? 

Mr.  Holman:  I  think  so;  wasn't  that  offered 
while  Mr.  Black  was  here?  [2434] 

Mr.  Olson:  I  don't  know.  My  position  is  that 
even  if  it  was 

The  Court:     It  was  rejected  just  yesterday. 

Mr.  Olson:     Yes,  it  was. 

The  Court:     That  was  the  first  time  I  recall. 

Mr.  Holman :     It  was  identified  at  the  time. 

The  Court:  Well,  I  don't  care  about  that,  par- 
ticularly. I'll  sustain  the  objection.  I  don't  believe 
it  is  material  here. 

Mr.  Holman :  Well,  I  '11  withdraw  it,  your  Honor, 
since  it  is  part  of  our  record,  then. 

The  Court:     All  right. 

The  Clerk :     I  have  a  copy  of  127  made  up. 

Mr.  Holman:  May  the  coi3y  be  marked  127  and 
I  return  to  Mr.  Olson  the  original,  your  Honor. 

The  Clerk :     The  same  is  true  of  Macri  's  128. 

Mr.  Holman:  And  the  same  for  that,  your 
Honor;  a  copy  has  been  made. 

The  Clerk:  Macri 's  14,  which  is  part  of  the 
Bureau  file,  I  have  a  copy  made  up  of  that. 
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Mr.  Holman :  This  is  the  monthly  estimates,  com- 
plete. I'd  like  to  have  the  copies  substituted,  your 
Honor,  so  that  the  originals  can  be  returned. 

The  Court:     That  may  be  done. 

The  Clerk:  The  same  is  true  of  Macri's  20  on 
1068.  [2435] 

Mr.  Holman:  The  same  thing,  your  Honor;  it 
is  the  copy  prepared  by  the  clerk  in  lieu  of  the 
original. 

The  Clerk :  And  on  17-a,  b  and  c ;  a  is  an  exhibit, 
b  and  c  are  identifications  which  were  rejected. 
That's  made  up  out  of  this  identification  17. 

The  Court:  Did  you  have  anything  else,  then, 
Mr.  La  Framboise? 

The  Clerk:  Yes,  sir,  that's  all  of  Mr.  Holman 's, 
I  believe. 

The  Court:  How  about  these  files  where  the 
individual  bills  and  vouchers  were  just  identified 
and  not  offered  in  evidence?  Are  you  withdraw- 
ing them? 

Mr.  Holman:  No,  I  wanted  to  cover  those,  your 
Honor.  I  have  had  these  marked  and  available  for 
counsel  throughout  the  case  since  production  at 
their  request,  and  I  now  offer  each  of  these  and 
the  sub-numbers  in  evidence,  namely  Macri's  106 
to  115,  inclusive,  with  the  request  that  the  sub- 
numbers  be  marked  by  the  Clerk  as  the  basic  sup- 
porting data  for  the  compilation  of  the  claim  on 
1068,  specification  1068,  and  also  Macri's  116,  your 
Honor,  the  OPA  regulation,  price  control,  title  32. 

The  Court:  Let's  see;  perhaps  we  had  better 
take  these  one  at  a  time  and  give  Mr.  Olson  a  chance 
to  object  [2436]  or  consent. 
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Mr.  Olson:  If  your  Honor  i)]ease,  I  can  make 
my  objection  to  these  as  a  group,  Macri's  identifica- 
tions 106,  107,  108,  109,  110,  111,  112,  113,  114  and 
115.  All  of  these  identifications  are  objected  to 
on  the  ground  that  they  have  not  been  properly 
identified,  that  they're  irrelevant  and  incompetent 
to  prove  any  claim  against  the  use  plaintiff,  M.  C 
Schaefer,  or  the  Concrete  Construction  Company. 
They  contain  numerous  notations  Avritten  on  in 
pencil,  some  of  them  in  pen;  I  believe  they  are 
l^urely  self-serving  documents.  They  were  used  in 
cross-examination  for  the  purpose  of  interrogatmg 
Miss  Callahan  as  to  the  documents  from  which  she 
made  up  Exhibit  91,  and  if  these  are  offered,  as 
I  assume  they  are,  of  proof  that  that  cost  actually 
went  into  1068,  I  submit  they  are  not  properly 
identified  and  not  admissible  for  that  purpose. 

The  Court:  I  don't  see  the  advantage  of  pro- 
priety of  encumbering  the  record  with  all  of  this 
detailed  evidence.  I  thought  that  one  of  the 
reasons  for  offering  Macri's  91,  which  was  the 
smnmary  made  by  Miss  Callahan,  was  that  the 
individual  records  on  which  it  was  based  were 
voluminous  and  complex,  and  it  wasn't  practical 
to  offer  them  in  evidence  directly,  and  therefore  a 
summary  would  be  received,  providing  the  originals 
were  available  [2437]  for  counsel's  examination 
and  cross-examination,  and  now  w^e're  demonstrat- 
ing that  there  wasn't  any  real  reason  for  putting 
in  this  summary. 

Mr.  Holman:  I  don't  differ  from  that  position, 
but  I  still  feel  that  it  is  my  duty  as  part  of  Mr. 
Macri's  case  to  make  at  least  the  offer. 
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.  The  Court :  Well,  they  've  been  here  at  all  times, 
of  course. 

Mr.  Holman:     That's  the  point. 

The  Court:  My  conception  of  this  is  that  the 
supporting  data  has  been  available,  and  counsel 
could  have  introduced  or  offered  them  if  he  chose 
to  do  so. 

Mr.  Holman:  And  he  not  doing  so,  I'll  offer 
them. 

The  Court:     Well,  I'll  sustain  the  objection. 

Mr.  Olson :  I  would  like  to  have  the  record  show 
that  I  do  not  object  to  their  being  in  evidence  for 
the  sole  purpose  of  showing  that  they  are  the  docu- 
ments from  which  the  compilation.  Exhibit  91,  was 
made.  For  that  purpose  I  would  join  counsel's 
offer,  but  as  proof  of  their  contents,  it  is  that  to 
which  I  do  strenuously  object,  unless  counsel  is 
offering  them  for  that  limited  purpose. 

Mr.  Holman:  You  can't  blow  hot  and  cold  on 
them,  your  Honor. 

Mr.  Olson:     No,  I'm  not  blowing  hot  and  cold. 

Mr.  Holman:     I  mean  I  can't;  you  can. 

The  Court:  I'd  be  inclined  to  sustain  an  objec- 
tion merely  because  of  their  voluminousness  and 
encumbering  the  files,  when  a  summary  is  in  evi- 
dence showing  at  least  a  recapitulation  of  all  their 
pei'tinent  part. 

Ml'.  Holman:     Is  that  your  Honor's  ruling? 

The  Court :     Yes. 

Mr.  Holman:  I  then  make  application  to  with- 
draw them  for  our  permanent  files. 
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Mr.  Olson:  I  resist  it,  your  Honor.  I  would 
like  to  have  them  available  for  use  in  argimient. 

The  Court:  Well,  they  have  to  be  in  or  not  in, 
it  seems  to  me. 

Mr.  Olson :  Well,  I  offer  them  for  the  restricted 
purpose,  not  as  to  their  contents,  but  simply  as 
showing  the  documents  from  which  Exhibit  91  was 
prepared. 

Mr.  Holman :     I  offer  them  for  all  purposes. 

The  Court:  They  will  be  admitted  in  connection 
with  91,  the  testimony  of  Miss  Callahan  with  refer- 
ence to  the  cost  of  1068. 

Mr.  Holman:  And  to  avoid  the  very  arduous 
duty  of  giving  them  sub-numbers,  if  I  may  again 
entrust  them  to  the  custody  of  the  clerk  with  the 
request  that  they  be  not  dis-assembled,  it  will  save 
me  a  lot  of  work.  [2439] 

Mr.  Olson:  I  take  it  counsel's  admonition  goes 
to  both  tables'? 

Mr.  Holman :  Everybody  except  you  and  me  and 
Mr.  Hawkins  and  Mr.  Ivy. 

Mr.  Olson:     How  about  the  Clerk? 

Mr.    Holman:     Don't   be    facetious. 

The  Court:  Well,  I  think  they  can  be  put  in  as 
they  are,  and  the  clerk  can  give  them  sub-numbers. 
Some  of  them  have  already  been  marked,  haven't 
they  ? 

(Whereupon,  defendant  Macri's  Exhibits  for 
identification  numbered  106  to  115,  inclusive, 
were   admitted   in   evidence.) 
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Mr.  Holman:  I'd  like,  tlien,  to  offer  in  amplifi- 
cation of  Miss  (^allahan's  testimony,  Maori's  identi- 
fication 116,  being  an  Office  of  Price  Administration 
issue  under  Title  32  of  part  1399,  Construction,  Oil 
Field,  Mining,  and  related  machinery,  regulation 
134  with  respect  to  prices. 

The  Court:     Do  you  have  any  objection? 

Mr.  Olson:  I  have  no  objection  to  it  going  in  in 
connection  with  Miss  Callahan's  testimony.  I  don't 
knov/  about  the  amplification. 

The  Court:  It  will  be  admitted  in  connection 
with  her  testimony. 

(Whereupon,  defendant  Macri's  Exhibit  No. 
116  for  identification  was  admitted  in  evidence.) 

Mr.  Holman:  Your  Honor,  I  am  confronted 
with  a  copy  which  came  through  counsel  Hawkins, 
or  rather  through  Mr.  Groerig,  to  counsel  Hawkins 
and  through  him  into  the  possession  of  the  Clerk, 
of  what  is  headed  "War  Contract  Hardship  Claim 
for  Macri  and  Company ,  Seattle,  Washington ' ' 
upon  which  Mr.  Macri  has  been  interrogated  upon 
the  stand,  and  I  find  it  neither  marked  for  identifi- 
cation or  otherwise  in  this  case. 

Mr.  Hawkins :  We  're  not  off  ermg  it  in  evidence, 
your  Honor.  It  is  in  the  first  place  a  copy  of  a 
copy,  a  rather  tenuous  authenticity;  then,  too,  I 
find  the  claim  isn't  exactly  what  I  expected  it  to  be. 

The  Court :     Who  does  it  belong  to  ? 

Mr.  Hawkins :  It  belongs  to  anybody  who  wants 
it.  The  copy  from  which  it  was  prepared  belonged 
to  Mr.  Macri's  other  attorneys. 
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The  Court:  Has  it  been  marked  for  identi- 
fication ? 

Mr.  Hawkins:  No,  it's  never  been  marked  or 
offered. 

The  Court:     Then  there  is  nothing  for  us  to  do. 

Mr.  Hohnan:  Only  this;  the  record  I  am  sure 
shows  rather  stringent  cross-examination  by  Mr. 
Hawkins  with  respect  to  this  being  prosecuted,  and 
there  was  a  long  delay 

Mr.  Hawkins:  There  was  no  long  delay.  It's 
been  [2441]  in  the  hands  of  the  clerk  since  about 
the  27th  of  February. 

The  Court :  That  was  in  the  prior  cases,  the  first 
day  we  started? 

Mr.  Hawkins:     That's  right. 

Mr.  Hoi  man:  The  only  concern  I  have,  if  coun- 
sel Hawkins  now  will  make  the  statement  that  so 
far  as  these  two  cases  are  concerned  it  is  not  eom- 
petent  or  pertinent,  that  is  all  I'm  interested  in. 

Mr.  Hawkins:  That's  all  right;  I'm  not  offer- 
ing it. 

Mr.  Holman:  May  it  be  marked  for  identifica- 
tion, to  show  what  the  ruling  is,  or  what  shall  we 
do  with  it? 

The  Court:  Well,  it  has  never  been  marked. 
The  record  may  show  it  was  here  in  court,  and 
that  no  one  chose  to  offer  it. 

Mr.  Holman:  I  thinlv  I'll  return  it  to  Mr. 
Hawkins. 

The  Clerk:  Now  on  Mr.  Olson.  Plaintiff's  iden- 
tifications 52,  53,  and  subdivisions  of  53,  a  to  h, 
inclusive,  have  not  been  offered,  but  were  producecl 
here  in  court  and  marked  for  identifications. 
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Mr.  Olson:  Your  Honor,  these  two  exhibits  I 
think  were  in  the  same  category  as  some  of  those 
last  ones.  These  two  identifications  were  put  in 
for  the  [2442]  purpose  of  examination  of  counsel 
if  he  wished  to  do  so  in  connection  with  certain 
graphs  which  we  put  in,  but  I  will  for  the  iDurpose 
of  the  record  offer  plaintiff's  identification  52  and 
sill  of  plaintiff's  identifications  53,  including  all  of 
the  sub-identifications. 

The  Court:     Do  you  have  an  objection"? 
•  Mr.  Holman:     No  ol^jection,  your  Honor. 

The  Court:  I  question  again  that  all  of  those 
things  should  go  in  here.  We've  got  a  record  that's 
going  to  be  tremendously  voluminous,  and,  of  course, 
I  suppose  you  don't  have  to  take  up  any  more  of 
this  than  you  want  to  on  appeal. 

Mr.  Hawkins:  Well,  111  make  an  objection.  I 
haven't  really  examined  those  documents,  I  don't 
know  what's  in  them,  but  I  do  know  that  there  is 
a  certain  amount  of  self-serving  statements  in  there, 
so  I'll  interpose  an  objection  on  those. 

The  Court:  The  objection  will  be  sustained.  We 
seem  to  have  difficulty  getting  an  objection  here. 
It  was  quite  the  reverse  at  the  beginning  of  the  trial. 

Mr.  Olson:  I'm  really  surprised  that  Mr.  Hol- 
man would  consent  that  these  notations  on  the 
suxjerintendents'  reports  could  go  in.  The}^  are 
really  quite  good.  May  we  withdraw,  then,  identi- 
fication 52  and  53  with  all  of  those  subdivisions? 

The  Court:     Yes,  they  may  be  withdrawn. 

Mr.  Olson:  I  have  not  offered,  I  believe  plain- 
tiff's identification  119,  which  is  the  monthly  cost 
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statements  of  Mr.  Schaefer  addressed  to  Mr.  Macri, 
and  those  statements  were  the  ones  that  were  re- 
ferred to  in  the  letter  to  which  your  Honor  has 
already  sustained  an  objection. 

Mr.  Holman:  I  do  object  to  these,  your  Honor, 
as  having  been  affirmatively  shown  by  the  witness 
Schaefer  himself  as  not  having  been  sent  currently, 
and  having  been  transmitted  to  his  attorney,  M?". 
McKelvey. 

The  Court :  Let  me  see  that.  I  think  I  know 
what  it  is.    Yes,  I'll  sustain  an  objection  to  this  119. 

Mr.  Olson:  Now  on  plaintiff's  identification  83, 
I  was  under  the  impression  that  I  had  offered  th^t 
and  it  had  been  rejected.  If  the  record  does  not 
show  it,  I'll  re-offer  plaintiff's  83,  which  is  a  written 
statement  of  James  A.  Black,  offered  in  connection 
with  our  cross-examination  of  James  A.  Black  when 
he  was  called  as  a  witness  for  the  defendants. 

Mr.  Holman:  My  notes  of  that  show  that  it 
was  offered,  and  as  I  understood,  it  was  rejected 
because  your  Honor  rules  it  was  not  inconsistent 
with  Mr.  Black's  testimony  and  therefore  it  would 
not  be  competent  evidence. 

The  Court:     It  seems  to  me  I  did  rule  on  that. 

The  Clerk:  My  note  is  that  it  wasn't  offered, 
and  Mr.  Olson  refused  to  offer  it,  and  suggested 
to  Mr.  Holman  that  he  offer  it,  so  that  he  could 
cross-examine  without  offering  it. 

The  Court :  Well,  let's  see ;  you  called  Mr.  Black, 
didn't  you? 

Mr.  Olson:     I  called  Mr.  Black. 
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The  Court:  And  then  Mr,  Holman  asked  for 
this  statement,  and  it  was  jDrodueed.  I  don't  believe 
this  was  ever  used  for  imiDeaching  purposes.  I'll 
sustain  the  objection  to  it. 

Mr.  Olson:  We  offer  in  evidence,  your  Honor, 
plaintiff's  identification  118,  being  a  letter  of  Mr. 
McKelvey  to  Mr.  Tom  Holman,  indicating  the 
transmission  to  Mr.  Holman  of  a  claim  of  some 
sort  of  the  Concrete  Construction  Company  against 
Mr.  Macri. 

Mr.  Holman:     You  haven't  the  claim  attached. 

Mr.  Olson:  No,  I  have  not.  That  letter  was 
handed  to  me  out  of  your  file. 

Mr.  Holman:  Well,  there  is  no  question  I  got 
the  letter,  your  Honor;  I  recognize  it,  and  I  got 
it  out  of  my  file  and  handed  it  to  counsel.  It  refers 
to  a  statement  attached.  I  think  that's  already  been 
covered  between  counsel  and  me,  that  it  is  one  of 
these  two  statements,  one  pertaining  to  $35,000.00 
worth  of  [2445]  claim,  and  the  other  one  raised 
to  about  $45,000.00.     I'm  referring  to  exhibit  68. 

Mr.  Olson:  You  were  of  the  opinion  that  68 
was  the  one;  now,  I  don't  know  what  it  was. 

Mr.  Holman:  I  don't  Iniow  whether  it  has  any 
probative  force,  your  Honor. 

The  Court:  It  doesn't  seem  to  me  that  without 
the  statement  to  wliich  it  refers  it  would  be  of 
any  probative  value,  unless  you  wish  to  show  some 
sort  of  claim  was  made  on  the  9th  of  March. 

Mr.  Olson:  That's  the  only  thing  I  can  see  it 
is  worth. 

The  Court:  WeU,  it  will  be  admitted  for  what 
it  is  worth. 
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(Whereupon,  plaintiff's  Exhibit  No.  118  for 
identification  was  admitted  in  evidence.) 

Mr.  Olson:     If  we  haven't  already  done  so,  we 
rest,  your  Honor. 

(Discussion  about  time  for  argument.) 

Mr.  Holman:     Your  Honor,  in  advance  of  argu- 
ment, I  would  like  to  renew  the  motions  at  the  end 
of  the  case  that  I  had  at  the  beginning  of  the  case, 
namely,  I  would  move  at  this  time  that  the  plain- 
tiff's complaint  in  chief  be  dismissed  and  he  recover 
nothing  on  that  ground,  and  for  the  reason  that 
there  is  a  failure  to  comply  with  [2446]  the  require- 
ments of  the  sub-contract,  1062-1,  exhibit  number  5, 
wherein  it  is  required  that  there  must  be  written 
notice  given  of  any  claim  for  delays  within   the 
period   fixed   by   that   instrument,   and   the   proof 
affirmatively  shows  that  that  was  not  done.     The 
next  motion  I  wish  to  make  is  that  the  plaintiff 
recover  nothing  either  in  the  case  in  chief  or  in 
the  cross-complaint — or,  pardon  me — either  on  his 
claim  for  damages  in  specification  1062  or  1068,  on 
the  ground  and  for  the  reason  that  there  has  not 
been  a  compliance  with  the  laws  of  the  State  oif 
Washington,  which  would  govern  in  this  Court,  and 
this  District,  requiring  the  filing  of  a  cei*tificate  of 
assumed  trade  name  in  advance  of  commencement 
of  trial,  and  on  that  your  Honor  will  recall  that 
the  record  is  at  present  showing  an  amendment  to 
the  pleadings  that  the   certificate   was  filed   after 
the  case  commenced,  and  a  correct  filing  was  denied 
by  all  the  parties  adverse  to  the  plaintiff.     I  have 
those  two  motions. 
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:Thie  Court :     The  motions  will  be  denied. 

Mr.  Hawkins:  For  the  purpose  of  the  record 
the  defendants  Goerig  and  Philp  challenge  the 
sufficiency  of  the  evidence  and  move  the  court  for 
an  order  granting  a  non-suit  as  to  plaintiff's  case, 
the  case  of  M.  C  Schaefer,  doing  business  as  the  Con- 
crete Construction  [2447]  Company,  with  respect 
jto  specification  1062,  and  also  plaintiff's  case  with 
respect  to  1068.  We  also  join  in  counsel's  motion 
for  a  dismissal  for  the  reason  that  the  plaintiff 
has  not  shown  compliance  with  the  trade  name 
statute  of  the  State  of  Washington. 
. . .  The  Court :  The  motions  will  be  denied. 
;  Mr.  Hawkins:  Oh,  we  also  move  that  Macri  and 
Company's  cross-complaint  against  Goerig  and 
Philp  and  the  Continental  Casualty  Company's 
crQss-complaint  against  Goerig  and  Philp  be  dis- 
missed for  failure  of  proof. 

.  Mr.  Ivy :     I  desire  to  renew  the  motion  on  behalf 

;0f  the  Continental  Casualty  Company  for  dismissal 

■  of  them  from  the  action,  and  challenge  the  sufficiency 

of  the  evidence,  and  ask  that  the  case  be  dismissed 

as  to  the  Continental  Casualty  Company. 

The  Court :  The  motions  will  be  denied.  It 
!  seems  to  me  that  it  would  be  impossible  under  the 
state  of  the  record  here  for  the  Court  to  make  any 
final  adjudication  as  to  the  application,  if  I  might 
icall  it  that,  of  Mr.  Macri  for  judgment  against 
Goerig  and  Philp.  That  controversy  isn't  fully 
.presented  here,  as  I  see  it,  at  the  present  state  of 
the  record. 
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Mr.  Holman:  Not  the  complete  loss  on  the  job 
is  not  presented,  no.  [2448] 

The  Court:  Not  the  complete  loss  on  account- 
ing, because  as  between  Goerig-  and  Philp  and  Mr. 
Macri  imder  the  termination  agreement  Goerig  and 
Philp  agree  to  pay  a  certain  proportion  of  Mr. 
Macri 's  losses,  when  they're  determined,  and,  of 
course  the  loss  hasn't  been  shown  on  either  1068 
or  1062  so  far  as  Macri  is  concerned.  There  isn't 
any  question  about  that? 

Mr.  Holman:  Nor  could  it  be  shown  without 
determination  of  these  actions. 

The  Court:  No;  it  will  require  a  separate  ac- 
counting, so  the  controversy  is  largely  between  Mr. 
Schaefer  and  the  other  defendants  here. 

Mr.  Hawkins:  I  think  that's  correct  1  think 
there  probably  will  be  an  issue  between  our^elyes 
and  the  bonding  company,  but  I  don't  think  it  wiU 
take  more  than  five  minutes  to  state  our  facts  on 
that.  You  see,  the  bonding  company  has  asked 
judgment  against  Goerig  and  Philp. 

The  Court:     Yes,  I  appreciate  that. 

(Whereupon,  counsel  Olson  presented  his 
final  argument  to  the  court. 

(Whereupon,  the  Court  took  a  recess  in  this 
cause  until  Friday,  March  21,  1947,  at  9:00 
o'clock  a.m.) 
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Yakima,  Washington,  Friday,  March  21,  1947, 
9:00  o'clock  A.M. 

(Whereupon,    all    counsel    presented    their 
final  arguments  to  the  Court.) 

Court's  Opinion 

The  Coui-t:  Mr.  Olson,  I  think  I  might  save 
time  here  by  annomicing  the  Court's  views,  and 
then  I'll  give  you  an  opportunity  to  be  heard  on 
those  points  on  which  my  ruling  is  adverse  to  you 
or  your  client,  Mr.  Schaefer. 

I  necessarily  will  have  to  deal  with  these  issues 
generally,  and  what  I  am  trying  to  do  is  to  lay  some 
reasonable  basis  for  the  drafting  of  the  findings  of 
fact  and  conclusions  and  the  various  judgments  that 
will  have  to  be  entered. 

Taking  uj)  first  Mr.  Schaefer's  suit  against  Mr. 
Macri  on  sub-contract  1062,  the  arrangement  there 
was  that  Mr.  Schaefer  was  to  construct  the  concrete 
structures  in  place,  furnishing  certain  materials 
that  were  listed  in  the  sub-contract.  Mr.  Macri 
agreed  to  furnish  the  form  kmiber  and  to  do  the 
excavation  work.  The  specifications  that  are  in 
evidence  here  pertain,  or  do  not  contemplate,  I 
should  say,  any  sub-contracting  of  a  part  of  this 
work.  They  naturally  pertain  to  the  work  of  the 
general  contractor  under  his  contract  with  the 
government,  and  they  provide  that  the  government 
will  pay  for  excavations  in  those  instances  where 
clearance  is  required  in  the  excavations,  the  removal 
of  connnon   earth   one   foot   out   from    [2451]    the 
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base  of  the  concrete  structure  and  on  a  slope  of  one 
to  one.  The  government  naturally  was  concerned 
wholly  with  the  matter  of  payment,  because  since 
they  required  only  that  these  structures  be  built 
and  installed  according  to  specifications  in  the 
places  sf)ecified  by  them,  it  didn't  make  any  differ- 
ence to  them  how  much  excavation  the  general  con- 
tractor might  make  or  might  not  make.  All  they 
required  of  him  was  that  he  put  in  the  concrete 
according  to  their  requirements,  but  here  we  have 
a  dividing  of  the  work,  not,  certainly,  directly  con- 
templated by  the  specifications,  where  the  con- 
tractor is  to  do  the  excavating,  and  the  sub-con- 
tractor is  to  build  and  install  the  forms  and  pour 
the  concrete. 

In  that  case  there  would  be  an  implication,  cer- 
tainly, that  the  excavation  was  to  be  done  in  such 
a  way  as  to  afford  reasonable  clearance,  a  reasonable 
opportunity  for  the  sub-contractor  to  properly  and 
efficiently  and  without  mi  due  expense  put  his  forms 
in  the  excavation  and  carry  out  his  part  of  the 
work. 

It  is  the  view  of  the  court  that  the  i3ay  pjo- 
visions  of  the  specifications  as  to  clearance  and 
slope  are  not  absolute  requirements.  I  do  not  be- 
lieve that  they  obligated  Mr.  Macri  to  cut  the  banks 
to  a  slope  of  one  to  one  in  those  instances,  as  I 
have  said,  where  clearance  was  required,  where  a 
form  had  to  be  placed  between  the  concrete  and 
the  bank,  but  I  think  that  they  are  very  peisuasive 
as  to  what  would  be  [2452]  reasonable.  The  Reclama- 
tion Bureau,  with  its  long  experience  in  construe- 
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tion  of  this  kind,  I  assume  wouldn't  23ay  for  more 
excavation  of  more  dirt  than  was  reasonably  neces- 
sary for  the  contractor  to  install  his  form,  so  I 
tliink  the  best  evidence  we  have,  the  best  indication 
we  have,  as  to  what  was  reasonably  required  is  the 
fact  that  the  Reclamation  Bureau  would  pay  for 
dirt  excavated  one  foot  out  at  the  base  and  on  a 
slope  of  one  to  one. 

The  e^ddence  is  overwhelming  that  excavation 
was  not  made  in  that  manner.  It  was  made,  the 
Court  finds,  approximately  one  foot  out  from  the 
base,  with  practically  vertical  banks;  that  is,  with 
only  the  slo]3e  that  would  naturally  result  from 
the  excavation  by  the  use  of  Macri's  hoe  type 
shovel.  A  significant  piece  of  testimony,  it  seems 
to  me  here,  is  that  of  Mr.  Ashley,  who  was  Macri's 
superintendent  for  a  period  of  time  on  this  job. 
He  testified,  if  my  memory  serves  me  right,  that 
during  his  j)eriod  as  superintendent  he  staked  out 
the  excavations  to  be  dug,  and  that  his  stakes  were 
one  foot  out  from  the  outer  wall  of  the  concrete 
at  the  surface  of  the  ground;  that  he  staked  them 
out  that  way,  and  certainly  the  people  who  came 
after  him  would  follow  the  superintendent's  direc- 
tions, and  excavate  them  not  more  than  one  foot 
out,  and  that's  not  at  the  base,  it  was  at  the  surface, 
so  there  was  no  effort  on  Mr.  Macri's  part  to  exca- 
vate out  one  foot,  and  it  seems  to  me  equally  obvi- 
ous, aside  from  the  testimony  in  [2453]  the  case, 
that  that  was  not  reasonable  and  proper  clearance 
in  the  structure  and  form.  We  have  in  evidence 
here  there  are  between  the  concrete  and  the  outer 
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bank  the  ship-lap,  which  I  assume  would  be  approxi- 
mately an  inch  thick,  less  whatever  is  planed  down, 
the  two  by  fours  forming  the  framework,  and  then 
what's  been  referred  to,  I  think,  as  the  strong- 
backs,  an  additional  two  by  four  there,  which  makes 
approximately  nine  inches  of  form  outside  of  the 
concrete,  so  that  a  foot  would  give  only  an  addi- 
tional clearance  of  three  inches,  which  obviously 
isn't  sufficient  regardless  of  the  manner  of  opera- 
tion of  this  so-called  she-bolt  or  clamp,  or  whatever 
it  may  be;  and  the  court  finds  that  the  excavation 
was  not  done  in  a  manner  to  give  sufficient  clear- 
ance, that  there  was  not  sufficient  slope,  there  was 
not  sufficient  width  in  the  excavations  to  enable 
the  sub-contractor  to  efficiently  and  properly  install 
his  forms,  and  that  he  was  delayed  and  hindered 
in  the  progress  of  the  work,  and  that  his  carpenters 
installing  the  forms  had  to  make  extra  excavation, 
and  that  this  was  the  rule  rather  than  the  exception 
in  the  progress  of  the  work. 

In  that  connection,  I  find  also  that  the  fine  grad- 
ing was  not  done  according  to  the  layout  plans  and 
specifications,  that  it  was  defectively  and  improp- 
erly done,  and  that  in  most  instances  the  carpenters 
had  to  do  the  fine  grading  before  they  could  install 
the  forms,  and  that  that  also  increased  [2454]  the 
amount  of  work  Mr.  Schaefer  had  to  do,  and  hin- 
dered his  progress  and  interfered  with  his  prug^ 
ress  of  the  work. 

I  also  find  that  the  excavations  were  not  made 
on  time  and  in  an  orderly  sequence  and  manner,  so 
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as  to  unable  the  sub-contractor  to  proceed  as  he 
should  have  been  able  to  do  with  prompt  progress 
of  the  work. 

Now,  with  reference  to  the  lumber  which  Mr. 
Macri  was  to  furnish  under  the  sub-contract,  I  find 
on  the  evidence  here  that  sufficient  lumber  was  not 
furnished;  it  was  not  furnished  on  time,  and  the 
quality  was  not  proper  and  suitable  for  the  work 
intended.  It  is  true,  I  think,  that  there  was  some 
lumber  there  most  if  not  all  of  the  time  during 
the  progress  of  the  work,  but  much  of  the  time 
there  was  missing  some  essential  type  of  lumber, 
such  as  the  two  by  fours  or  the  ship-lap  or  some 
particular  kind  of  lumber  or  plyv^^ood  required,  so 
that  the  work  was  hindered  and  delayed  because 
of  the  lumber  not  being  promptly  furnished,  not 
furnished  in  sufficient  quantity,  and  not  furnished 
in  the  quality  that  was  the  minimum  requirement, 
I  should  say,  for  work  of  this  kind. 

I  make  that  finding  despite  Macri 's  identification 
104,  because  I  think  Miss  Callahan  testified  that 
she  had  been  told  what  bills  to  put  in  here;  she 
made  up  that  exhibit  from  the  invoices  that  had 
been  sent  in  by  people  furnishing  lumber.  She 
didn't  know  whether  the  lumber  went  on  the  job 
or  not,  and  took  the  invoices  at  the  direction  of 
somebody  [2455]  else,  and  then  Mr.  Klug  testified 
that  that  was  the  kind  of  lumber  that  could  have 
been  used  on  this  job;  nw  recollection  of  the  testi- 
mony is  that  he  didn't  say  that  this  particular 
lumber  was  used,  but  it  was  the  kind  that  could 
have  been  used  on  the  job,  and  I  think  Mr.  Klug 
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on  the  stand  tried  to  minimize  the  situation  with 
reference  to  the  shortage  of  lumber.  I  think  his 
statement  more  clearly  represents  the  fact  that  there 
was  a  shortage  of  lumber,  as  he  said  in  his  state- 
ment. 

In  short,  the  court  finds  that  Mr.  Macri  breached 
the  sub-contract,  or  those  portions  of  them  to  be 
performed  by  him  in  the  particulars  which  I  have 
designated;  that  his  breach  was  willful  and  negli- 
gent, and  that  was  true  both  as  to  the  character 
of  excavations  and  fine  grading  and  time  it  was 
done,  the  amount  and  quality  of  lumber  and  the 
time  it  was  furnished,  and  that  this  breach  of  Mr. 
Macri 's  part  Avas  a  continuing  breach,  which  con- 
fined and  existed  and  persisted  throughout  the 
entire  performance  of  this  contract  until  the  very 
end  of  its  performance  by  Mr.  Schaefer. 

I  think  that  the  conversations  between  Mr.  Macri 
and  Mr.  Schaefer  were  substantially  as  testified 
by  Mr.  Schaefer  and  his  witnesses.  I  think  that 
on  these  occasions  mentioned  Mr.  Schaefer  com- 
plained, and  in  that  connection  Mr.  Schaefer  com- 
plained, he  or  his  men  complained,  repeatedly  and 
frequently  to  Mr.  Macri  and  to  Mr.  Macri 's  agents 
on  the  job,  and  Mr.  Macri  [2546]  had  notice  of 
these  complaints.  He  had  notice  and  knowledge 
of  his  failure  and  his  agents'  failure  to  perform 
the  contract  according  to  its  terms;  that  he  ac- 
cepted and  acted  upon  oral  complaints  and  notices 
to  that  effect;  that  he  knew  of  the  condition,  and 
that  he  waived  any  and  all  requirements  as  to 
written  notice  contained  in  the  contract,  by  his 
conduct. 
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Coming  back  to  those  conversations,  it  is  the  view 
of  the  Court  that  Mr.  Schaefer  did  complain,  and 
stated  that  he  would  pull  off  the  job,  or  in  effect, 
that  if  conditions  weren't  improved,  and  that  Mr. 
Macri  on  several  occasions  promised  that  he  would 
do  better,  and  that  he  would  see  that  thmgs  were 
done  in  accordance  with  the  requirements  of  the 
contract,  or  in  a  proper  manner,  and  that  he  did 
tell  Mr.  Schaefer  substantially  as  Schaefer  and 
his  witnesses  testified,  that  if  he  woidd  go  on  and 
complete  the  contract,  he  wouldn't  lose  anything 
on  the  contract,  nobody  had  ever  lost  on  his  con- 
tracts, and  that  he  would  make  it  right  and  pay 
him  for  what  he  might  lose  under  the  adverse  con- 
ditions created. 

However,  the  court  cannot  find  under  the  record 
here  that  there  was  a  meeting  of  the  minds,  or  an 
express  contract  that  Mr.  Schaefer  was  to  continue 
to  complete  the  work  and  do  what  fine  grading  was 
required  by  the  defective  conditions  of  the  excava- 
tions, and  was  then  to  be  paid  for  the  reasonable 
value  of  all  of  his  costs.  I  think  such  a  fuiding 
would  be  inconsistent  with  the  other  testimony  in 
the  case  here,  and  [2457]  with  the  conduct  of  Mr. 
Schaefer.  He  refused  specifically  to  take  over  the 
fine  grading  and  excavating  when  Mr.  Macri,  ac- 
cording to  the  testimony,  offered  to  turn  it  over 
to  him.  He  contuiued  to  complain.  It's  hard  to 
conceive  how  he  would  have  cause  for  complaint  if 
he  was  to  get  paid  for  everything  anyway,  but  he 
continued   to   complam,   and   I   think   his   conduct 
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isn't  consistent  with  a  meeting  of  the  minds  and 
an  express  contract  that  Mr.  Macri  was  to  pay  for 
the  fair  value  of  the  services. 

However,  I  think  that  Mr.  Macri  did  by  his 
representations  induce  Mr.  Schaefer  to  go  on,  by 
his  promises  that  the  bad  conditions  would  be 
remedied.  I  think  that  Mr.  Schaefer  did  go  on 
by  reason  of  these  representations,  and  peformed 
this  work,  which  was  accepted  by  Mr.  Macri  and 
which  went  into  the  job,  and  that  under  the  cir- 
cumstances it  would  be  extremely  inequitable  for 
Mr.  Schaefer  not  to  be  paid  the  fair  and  reasonable 
value  of  his  services.  In  other  words,  it  is  the 
view  of  the  court  that  there  was  an  implied  con- 
tract, or  perhaps  it  would  be  more  accurate  to  say 
a  quasi-contract,  that  Mr.  Schaefer  was  to  be  paid 
the  fair  and  reasonable  value  of  the  performance 
of  this  contract  under  the  conditions  and  with  the 
extra  burdens  imposed  upon  him  by  Mr.  Macri 's 
breach.  '^'    ^ 

Now,  coming  to  the  law  applicable  to  this  situa- 
tion, it  is  of  course  difficult,  and  I  am  frank  to 
say  I  think  that  the  case  cited  by  Mr.  Ivy,  United 
States  vs.  John  A.  Johnson  and  Sons,  [2458]  65  F. 
Supp.  page  527,  if  it  were  followed,  would  preclude 
recovery  by  Mr.  Schaefer,  at  least  against  the  bond- 
ing company.  However,  it  is  my  view  that  in  these 
cases,  although  there  is  involved  the  construction 
of  the  Federal  statute,  the  Miller  Act,  that  never- 
theless, so  far  as  the  substantive  rights  are  con- 
cerned, that  the  law  of  the  state  is  entitled  to  first 
consideration.      This    act,    which   the   courts    have 
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said  numerous  times  should  be  liberally  construed, 
because  of  evidences  and  intent  on  the  part  of  Con- 
gress that  all  persons  furnishing  labor  and  materials 
that  go  into  public  contract  work  should  be  fairly 
and  reasonably  compensated  for  their  services,  is 
very  closely  analogous  to  the  public  improvement 
statutes  of  the  State,  and  as  I  read  the  cases,  while 
there  is  none  that  is  squarely  in  point  with  this 
one  in  its  facts,  the  implication  of  the  decisions 
of  the  Washington  State  Supreme  Court  and  the 
language  emploj^ed  indicates  that  that  court  sub- 
scribes to  rules  similar  to  that  applied  in  Susi  vs. 
Zara,  that  where  the  contract  is  breached  by  the 
main  contractor,  the  sub-contractor  is  then  entitled 
to  the  fair  and  reasonable  value  of  his  services 
rendered  in  performance  of  the  work,  and  that 
that  includes  an  appreciation  of  the  amount  neces- 
sary to  spend  by  reason  of  the  breach,  including 
delay  occasioned  by  the  main  contractor. 

The  Susi  case,  as  has  been  pointed  out,  is  not 
squarely  in  point  here,  perhaps  because  there  the 
contract  was  never  [2459]  completed  l^y  the  sub- 
contractor, and  the  question  was  not  decided  as 
to  whether  the  sub-contractor  in  recovering  the 
fair  and  reasonable  value  of  his  services  could  go 
entirely  beyond  the  total  amomit  of  the  bid  price 
provided  in  the  sub-contract.  In  the  Susi  case,  the 
main  contractor  took  over  the  contract  when  it  was 
partly  performed,  and  made  it  impossible  for  the 
sub-contractor  to  complete  it,  and  the  court  held 
that  the  sub-contractor  could  recover  for  the  reason- 
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able  value  of  the  work  and  services  performed  up 
to  that  time,  and  was  not  bound  by  the  unit  prices 
of  the  contract,  and  could  recover  against  the  bond- 
ing company.  I  think  the  thing  that  makes  the 
Susi  case  applicable  here  was  that  here  we  have 
a  continuing  breach.  There  was  a  completion  of 
performance,  it  is  true,  but  there  was  a  breach  right 
up  to  the  last  day  of  the  work,  by  Mr.  Macri ;  there 
continued  to  be  a  breach,  and  therefore  I  think 
the  principle  of  the  Susi  case  would  apply. 

Mr.  Schaefer,  electing  to  perform  in  the  face  of 
the  breach  by  the  main  contractor,  was  entitled  to 
the  fair  and  reasonable  value  of  the  work,  and  since 
the  recoveiy  is  not  for  damages  for  contract,  but 
for  the  fair  and  reasonable  value  of  the  services, 
I  think  under  the  decisions  of  the  State  court  that 
Mr.  Olson  cited  here  and  were  cited  in  his  brief, 
that  the  sub-contractor  is  entitled  to  recover  on 
that  basis  against  the  bonding  company  also.  [2460] 

The  case  that  hasn't  been  cited  here,  and  is  very 
closely  analogous  to  this  one  as  to  facts,  McDonald 
vs.  Supple,  an  Oregon  case,  190  Pacific  315,  I  think 
deserves  attention.  It  is,  of  course,  only  persuasive, 
as  the  Pennsylvania  Federal  District  Court  case  is 
persuasive,  not  controlling,  but  it  appeals  to  me  as 
being  equitable,  and  squares  fairly  well  with  what 
the  Supreme  Court  of  the  State  of  Washington  I 
think  has  indicated  as  its  view  in  cases  of  this 
character.  In  McDonald  vs.  Supple  there  was  a 
government  contract  to  construct  dredges  by  the 
sub-contractor,  parts  and  materials  to  be  furnished 
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by  the  main  contractor.  The  sub-contractor  brought 
suit  on  the  theory  that  there  had  been  an  oral  modi- 
fication of  the  written  contract.  The  lower  court 
held  that  there  had  not  been  an  express  modification 
of  the  written  contract  by  oral  agreement.  The 
plaintiff  then  amended,  alleging  that  there  had  been 
an  implied  modification  by  implied  agreement,  to 
pay  the  fair  and  reasonable  value  of  the  work  done 
and  required  to  be  done  by  reason  of  the  breach  of 
contract  on  the  part  of  the  main  contractor. 

The  court  held  first  that  there  was  no  inconsist- 
ency between  an  allegation  of  an  expressed  oral 
modification  and  an  allegation  of  an  implied  con- 
tract to  pay  the  fair  and  reasonable  value,  and 
overruled  a  demurrer  to  the  amended  complaint. 
The  court  also  sustained  recovery  on  the  basis  of 
the  fair  and  reasonable  value  of  the  services,  and 
the  amount  [2461J  and  value  of  the  work  to  be  done 
by  the  sub-contractor  was  greatly  increased  in  that 
case  because  of  circumstances  closely  analogous  with 
those  in  this  case,  that  is,  that  the  materials  to  be 
furnished  by  the  contractor  were  not  furnished  in 
time,  nor  in  an  orderly  manner:  they  w^ere  defec- 
tive; the  sub-contractor  had  to  have  a  large  crew 
of  skilled  workmen  standing  by;  they  couldn't  work 
efficiently  because  of  the  breach  of  the  contract  on 
the  part  of  the  main  contractor.  The  court  on  page 
317  of  the  opinion  states: 

''The  amended  complaint  averred,  and  the 
testimony  on  behalf  of  the  plaintiff  tended  to 
show  the  defaults  on  the  nart  of  the  defendant 
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Supple  in  the  performance  of  the  original  con- 
tract were  so  numerous  and  so  vital  that  they 
caused  the  plaintiff  Wakefield  to  perfoi'm  his 
labor  under  different  conditions,  at  a  different 
time,  and  in  a  different  manner  than  contem- 
plated or  agreed  upon  by  the  parties  in  the 
original  writing,  and  so  much  more  burden- 
some and  difficult  than  was  originally  agreed 
upon  that  plaintiff  Wakefield  was  not  required 
to  accept  the  compensation  fixed  in  the  original 
contract  as  the  measure  of  his  recovery,  but 
by  reason  of  the  important  changes  in  the  work 
to  be  done,  and  the  defaults  on  the  part  of 
defendant  Supple  in  his  performance  of  the 
contract,  plaintiff  is  entitled  to  recover  in 
addition  to  the  contract  price,  such  a  sum  as 
would  reasonably  compensate  him  for  the 
services  performed  by  him  and  accepted  by  the 
defendant." 

And  again  on  page  318: 

"The  testimony'  on  behalf  of  the  plaiiitiff 
tended  to  establish  such  changes  in  the  work 
caused  by  the  failure  of  the  defendant  to  per- 
form his  part  of  the  contract  which  made  the 
labor  more  burdensome  and  extended  the  same 
to  two  or  three  times  the  amount  it  would 
ordinarily  have  been  if  the  material  had  been 
delivered  at  the  time  and  in  the  condition 
agreed  upon.  Therefore  the  plaintiff  could 
properly  recover  on  quantum  meruit." 

(Cases  cited.) 
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This  paragraph  is  also  rather  interesting;  it 
throws  light  on  one  of  the  controversies  in  this 
case,  continuing  on  the  same  page:  * 

''Under  the  contract  Wakefield  was  entitled 
to  partial  payments  as  the  work  progressed, 
and  he  submitted  various  statements  to  defend- 
ant with  such  object  in  view,  and  accepted 
money  under  such  estimates.  It  was  not  con- 
templated that  such  advance  payments  should 
be  a  final  settlement  of  any  part  of  the  work, 
and  the  contention  of  defendant  that  plaintiff 
is  thereby  estopped  from  claiming  additional 
compensation  cannot  be  maintained.  The  evi- 
dence tended  to  show  that  in  different  conversa- 
tions between  Wakefield  and  Supple,  the  latter 
told  Wakefield  in  effect  to  go  ahead  and  do  the 
work,  and  Supple  would  make  it  all  right  with 
him  when  he  got  through." 

Now,  as  I  say,  of  course  that  case  isn't  control- 
ling; it  is  merely  persuasive,  but  it  appeals  to  the 
court  as  appropriate,  and  not,  certainly,  in  conflict 
with  the  announced  decisions  of  the  Supreme  Court 
of  the  State  of  Washington.  Now,  I  should  say 
too,  of  course,  that  the  bonding  com]7any  was  not 
involved  in  the  Supple  case,  but  it  seems  to  me  that 
it  logically  follows  that  if  recovery  is  allowed  on 
quantum  meruit,  that  is,  for  the  fair  and  reasonable 
value  of  the  services  that  go  into  the  work,  that  it 
isn't  damages,  as  was  held  in  the  Pennsjdvania  case, 
but  is  for  work  and  services  that  entered  into  the 
work,  and  that  the  bonding  company  should  be  held 
to  compensate  for  the  work  and  services. 
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Certainly  the  rule  is  that  a  bonding  company 
which  has  a  performance  bond  for  a  main  contractor 
is  not  bound,  to  its  detriment,  by  the  provisions  of 
the  sub-contract  as  to  the  price  of  the  work  to  be 
performed.  If  a  general  contractor  makes  a  sub- 
contract to  do  a  part  of  the  work  for  twice  its  rea- 
sonable value,  the  bonding  company  isn't  bound  by 
that  contract,  and  conversely,  it  seems  to  me  they 
should  not  be  able  to  claim  the  price  in  the  sub- 
contract to  their  benefit,  where  the  reasonable  value 
of  the  work  and  services  under  the  [2464]  circum- 
stances that  they  were  actually  performed  exceed 
the  contract  price. 

Now,  that  brings  us  to  the  question  of  the  amount 
which  Mr.  Schaefer  is  entitled  to  recover.  The 
plaintiff's  exhibit  63,  which  is  the  plaintiff's  state- 
ment of  costs  on  this  work,  I  think  forms  a  fair 
basis  for  determining  the  amount  of  recovery.  How- 
ever, I'll  say  at  the  outset  that  it  is  the  view  of  the 
court  that  plaintiff  is  not  entitled  to  recovery  of 
interest  prior  to  the  entry  of  judgment.  It  seems 
to  me  that  this  is  an  unliquidated  claim.  It  neces- 
sarily must  be  so.  If  Mr.  Schaefer  is  entitled  to 
recover  only  for  the  fair  value  of  his  services,  it 
required  and  would  require  testimony  as  to  the 
amount  and  value  of  those  services,  so  that  they 
could  not  be  liquidated  until  that  evidence  is  re- 
ceived and  passed  upon  by  the  court,  so  that  the 
view  of  the  court  is  he's  not  entitled  to  interest 
prior  to  the  date  of  judgment.  $57,618.87,  and  from 
that  I  think  should  be  deducted  the  legal  expei  se 
of  1533.57,  and  the  engineering  expense  of  $201.25. 
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Jl  had  some  difficulty  coming  to  a  conclusion  as 
to  whether  general  overhead  should  be  included. 
I'm  inclined  to  think  that  it  should,  because  it  is 
a  part  of  the  fair  and  reasonable  value  of  this  work. 
A  carpenter  doesn't  just  go  out  by  himself  and 
build  forms,  or  the  workman  pour  concrete.  He 
does  it  under  the  direction  and  aid  of  an  estab- 
lished [2465]  business  organization,  and  all  of  the 
expenses  of  that  organization,  including  general 
overhead,  go  into  the  work.  The  item  of  profit  is 
another  troublesome  one.  However,  as  I  recall,  in 
the  Denny  Regrade  case  a  profit  of  fifteen  per  cent 
was  allowed  there  on  one  of  the  extra  items,  to 
Vigilante,  I  believe  it  was,  on  the  transporting  of 
the  dirt  to  the  place  where  it  was  dumped  in  Elliott 
Bay:  At  any  rate,  I'm  inclined  to  allow  $57,618.87, 
less  the  two  items  mentioned,  for  engineering 
services  and  legal  expense. 

The  bonding  company  is  entitled  to  judgment 
back  against  Macri  for  the  amount  and  costs  and 
a  reasonable  attorney  fee.  It  is  difficult  to  make  a 
compromise  or  adjustment  between  what  should  be 
paid  for  a  long,  drawn-out  case  of  this  magnitude, 
with  the  amount  involved,  and  some  consideration 
for  what  the  traffic  should  be  required  to  bear  in 
the  way  of  the  burden  imposed  upon  the  losing 
parties  here.  I  am  inclined  to  think  that  while  it 
would  not  hQ  adequate  under  other  circumiStances, 
that  fifteen  hundred  dollars  would  not  be  unfair 
or  out  of  the  v/ay.  Have  you  any  suggestion  on 
that,  Mr.  Ivy?  I  would  welcome  a  suggestion  if 
you  wish;  to  make  it,  before  I  definitely  fix  an  at- 
torney fee. 
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Mr.  Ivy:  Your  Honor,  in  my  brief  I  left  it  to 
the  discretion  of  the  court. 

The  Court:  Yes,  I  know  you  did.  Well,  that's 
the  amount  the  court  determines.  Now,  we  come 
to  the  question  of  [2466]  whether  the  bonding  com- 
pany can  recover  judgment  back  against  Goerig 
and  Philp.  I'm  inclined  to  think  they  can.  I 
haven't  my  notes  here.  I  find  myself  somewhat 
in  the  position  of  a  man  who  gets  chlorine  gas.  He 
drowns  in  his  own  secretion.  I'm  almost  at  that 
point  with  my  notes  I  have  taken.  I  haven't  my 
notes  here,  but  I  have  a  general  statement  of  the 
law  as  to  dormant  and  silent  partners.  This  joint 
venture  creates  a  situation  that  I  think  we  can,  for 
the  purpose  of  this  case,  say  is  analogous  to  a 
partnership.  Once  you  establish  joint  venture, 
about  the  only  difference  between  it  and  a  partner- 
ship is  the  difference  in  the  scope  of  the  two  as  to 
what  business  and  activity  is  covered,  but  here  we 
have  a  situation  analogous  to  that  of  a  partnership, 
in  which  two  of  the  partners,  Goerig  and  Philp, 
are  dormant  or  silent  partners,  and  the  statement 
of  the  law  which  I  have  in  mind  is  from  Corpus 
Juris,  to  the  effect  that  the  liability  of  a  dormant 
partner  prior  to  dissolution  of  the  partnership,  on 
any  contracts  entered  into  by  one  authorized  to  do 
so  for  the  partnership,  and  within  the  scope  of  the 
business,  the  liability  of  a  dormant  or  silent  partner 
does  not  depend  upon  knowledge  of  the  third  per- 
son to  the  contract  or  dealing  with  the  same,  of  the 
existence  or  relationship  of  the  silent  partner;  that 
it  depends  upon  the  silent  partners  being  partioR 
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to  the  authorized  contracts  of  the  partnership,  and 
further  based  upon  a  consideration  of  public  policy 
because  it  would  open  the  door  wide  to  chicanery 
and  fraud  if  people  were  permitted  to  make  secret 
agreements  as  to  their  liabilities  which  they  could 
change  at  will  to  the  detriment  of  third  persons, 
so  that  the  liability  does  not  depend  upon  the  fact 
that  the  person  dealing  with  a  firm  knows  of  the 
existence  of  a  silent  partner  and  depends  upon  his 
credit. 

If  the  partnership  enters  into  an  authorized  con- 
tract during  the  existence  of  the  partnership,  the 
silent  partners  then  become  members  of  that  part- 
nership, or  become  parties  to  that  contract,  the  same 
as  if  they  had  personally  signed  it,  and  are  bound 
until  they  are  released  in  a  way  by  which  parties 
can  ordinarily  be  released  from  their  contracts,  and 
here  I  consider  it  immaterial  that  as  to  1062  the 
bond  application  was  actually  signed  prior  to  the 
execution  of  the  joint  venture,  because  I  think  a 
partnership  may  adopt,  as  this  one  expressly  did, 
may  adopt  prior  contracts  of  one  of  the  parties  just 
as  they  may  be  bound  by  subsequent  contracts,  and 
I  think  here  under  the  circumstances  and  the  word- 
ing of  this  joint  venture,  that  the  parties  did  ex- 
pressly or  by  implication  adopt  the  contract  of 
Mr.  Macri  with  the  govermnent  on  1062,  and  with 
the  bonding  company  on  the  application  for  the 
bond  on  1062,  and  of  course,  the  bonding  company 
having  once  been  bound  continued  to  be  bound. 
Its  obligation  was  iixed  and  determined,  and  what 
remained   then   [2468]   was   to   just   ascertain   the 
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extent  of  the  liability  of  the  bonding  company, 
in  the  light  of  subsequent  events.  The  bonding 
company  couldn't  release  itself  once  it  had  executed 
the  bond,  and  therefore  I  think  Goerig  and  Philp 
became  bound  under  the  indemnity  contract,  in- 
demnity against  loss,  contained  in  the  application 
executed  by  Mr.  Macri. 

As  to  Goerig  and  Philp 's  liability  to  Schaefer, 
and  while  it  might  seem  at  first  blush  that  that  is 
unimportant,  I  think  that  it  might  very  well  be,  be- 
cause this  is  a  close  case,  and  these  questions  are 
close  and  in  some  respects  novel  ones;  and  if  the 
appellate  court  should  hold  that  the  bonding  com- 
pany are  not  liable,  then  I  think  the  question  of 
whether  Goerig  and  Philp  are  bound  would  be  im- 
portant. I  don't  think  they  are,  because  it  is  a 
quasi-contract  arising  after  the  contract  terminating 
the  joint  venture.  That  contract,  still  carrying  the 
analogy  of  the  partnership,  I  think  dissolved  the 
partnership;  it  terminated  it,  brought  it  to  an  end. 
The  only  thing  remaining  then  was  a  contract  that 
Goerig  and  Philp  would  reimburse  Macri  under 
certain  circumstances,  for  a  portion  of  his  losses, 
and  I  don't  believe  Goerig  and  Philp  should  be 
liable  for  any  contract  entered  into  in  the  name  of 
this  joint  venture,  or  by  Mr.  Macri  operating  for  it, 
subsequent  to  the  date  of  the  agreement  terminating 
the  joint  venture,  and  as  I  view  the  theory  of  this 
case,  and  the  theory  upon  which  I  decide  it,  that 
contract,  quasi  or  implied  [2469]  contract,  arose 
out  of  conduct  that  was  subsequent  to  the  termina- 
tion agreement. 
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I  am  anuoimcing  these  things,  Mr.  Olson,  as  I 
stated  at  the  outset,  with  the  understanding  that 
in  any  points  where  my  decision  is  adverse  to  your 
client,  you  will  have  an  opportunity  to  be  heard 
before  my  ruli]Tg  becomes  final.  I  thovight  it  might 
save  time  if  I  just  annoimced  what  I  had  in  mind 
here. 

Mr.  Olson :    It  undoubtedly  has,  your  Honor. 

The  Court:  Is  there  anything  that  I've  over- 
looked here,  between  one  party  and  the  other? 

Mr.  Holman:  I  call  your  Honor's  attention  to 
the  fact  that  Macri  affirmatively  pleaded 

The  Court:     Oh,  yes,  1068,  you  mean? 

Mr.  Holman :  Oh,  no ;  Macri  affirmatively 
pleaded  and  proved  the  levy  by  the  United  States 
arresting  any  funds  in  the  hands  of  Macri  that 
might  then  be  due  to  Mr.  Schaefer,  and  Mr. 
Schaefer  admitted  on  the  stand  tliat  that  had  not 
been  paid,  so  I  think  that's  an  issue  here  and  we're 
entitled  to  that  protection. 

The  Court:  Well,  it  isn't  directly  before  the 
Court  here.  This  court  can't  decide  now  whether 
Ml'.  Schaefer  owes  the  government  ten  thousand 
dollars,  or  whatever  it  may  be,  or  whether  he 
doesn't  owe  them.  This  notice  of  levy  is  in  the 
nature  of  or  might  be  analogous  to  a  writ  of  gar- 
nishment [2470]  against  you. 

Mr.  Holman:  Yes,  your  Honor,  and  we've 
pleaded  that,  and  Mr.  Schaefer  has  admitted  the 
obligation  is  still  due,  and  it's  not  been  denied. 

Mr.  Olson:  Mr.  Schaefer  said  he  had  not  paid 
that  to  the  government,  that's  all. 
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The  Court:  But  he  hasn't  admitted  liability  on 
it,  as  I  understand  it.  Well,  it  seems  to  me  about 
the  only  thing  I  can  do  here  is  to  provide  that  any 
action  to  enforce  collection  of  this  judgment  as  to 
Mr.  Macri,  to  the  extent  of  the  amount  shown  in 
this,  shall  be  stayed  until  determination  of  this  con- 
troversy. 

Mr.  Holman:     That's  my  idea. 

The  Court:  That  will  protect  your  client  from 
the  payment  of  that  part  of  the  judgment,  and  when 
I  asked  if  I  had  overlooked  anything,  I  meant  as 
to  1062.    I  haven't,  of  course,  got  to  1068  yet. 

Mr.  Ivy:  One  matter  I  wasn't  clear  about  in 
1062.  You  made  a  statement  that  the  bonding  com- 
pany would  only  be  liable  for  the  fair  and  reason- 
able value  of  the  services  under  quantum  meruit 
that  had  been  allowed  against  the  principal  contrac- 
tor, but  not  in  excess,  I  understood,  of  the  con- 
tract. You  were  discussing  the  amount  of  the  value, 
the  extent  of  the  contract. 

The  Court:  No,  I  didn't  intend  to  make  any 
such  statement  [2471]  as  that.  I'm  glad  you  called 
it  to  my  attention,  because  I  had  overlooked  saying 
that  the  court  finds  that  the  fair  and  reasonable 
value  of  the  work  and  services  performed  and  ma- 
terials furnished  by  Mr.  Schaefer  in  the  prosecu- 
tion of  the  work  contemplated  by  specifications 
1062  is  the  amount  shown  in  his  exhibit  63,  plain- 
tiff's exhibit  63,  with  the  exceptions  noted  of  inter- 
est and  attorney  fees  and  engineering  service.  The 
court  finds  that  is  the  fair  and  reasonable  value 
of  the  work  and  services  performed  under  the  cir- 
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cumstances  created  and  existing  by  Mr.  Maori's 
breach.  Now,  as  to  1068,  the  court  finds  that  there 
was  a  breach  of  that  contract  by  Mr.  Macri. 

Mr.  Olson :  I  hesitate  to  interrupt,  but  that  item 
of  fifty  seven  thousand,  that's  after,  of  course, 
there  has  been  credited  on  the 

The  Court:  I  see  what  you  have  in  mind.  I 
didn't  mean  to  use  that  particular  item.  I'm  glad 
you  called  that  to  my  attention.  The  court  finds 
that  the  fair  and  reasonable  value  of  the  work  and 
services  are  as  stated  in  this  exhibit,  prior  to  the 
application  of  the  amount  paid,  with  the  excep- 
tions I  have  noted  already. 

As  to  1068,  the  court  finds  the  defendant  Macri 
breached  that  contract;  at  the  time  he  called  upon 
Mr.  Schaefer  to  perform,  there  were  no  excava- 
tions there,  and  even  up  to  the  time  he  gave  notice 
he  was  taking  it  over,  there  had  never  [2472]  been 
any  excavations  fine  graded  and  ready  to  receive 
forms.  It  would  have  been  impossible  for  Mr. 
Schaefer,  and  was  impossible,  for  him  to  comply 
with  the  demand  that  he  proceed  with  1068.  How- 
ever, under  the  circumstances  existing  here,  the 
court  is  of  the  view  that  the  showing  of  damages 
by  way  of  loss  of  prospective  profits  is  too  specula- 
tive and  uncertain  and  vague  to  warrant  a  recovery 
on  the  part  of  Mr.  Schaefer.  It's  true  that  there  is 
evidence  as  to  what  this  work  could  have  been  done 
for,  but  looking  at  it  broadly,  the  court  must  recog- 
nize Mr.  Schaefer  had  lost  a  lot  of  money  on  one 
contract ;  he  was  still  engaged  in  that  contract  under 
an  arrangement  where  he  had  to  contimie  regard- 
less of  the  difficulties  encountered;  his  equipment 
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was  tied  up,  and  continued  to  be  until  about  March 
or  April,  1945,  I  believe,  and  under  the  circum- 
stances it  doesn't  seem  to  me  that  there's  a  show- 
ing here  that  Mr.  Schaefer  could  have  arranged  for, 
bought  or  rented  additional  equipment,  could  have 
come  on  here  and  made  a  profit  on  this  work,  as- 
suming, and  I'm  not  too  sure  about  that,  that  pros- 
pective profits  could  be  recovered  in  a  case  of  this 
kind. 

The  judgment  of  the  court  will  be,  therefore,  sub- 
ject to  hearing  counsel  on  the  matter,  that  Mr. 
Schaefer  should  recover  one  dollar  nominal  damages 
against  Macri  only  on  1068.  Now,  if  you  wish  to 
be  heard,  Mr.  Olson,  I  think  you  have  some  time 
left.     [2473] 

(Argument  by  Mr.  Olson) 

The  Court:  Well,  I  know  it  is  a  close  and  diffi- 
cult question,  but  I'm  still  of  the  view  that  there 
wasn't  a  substantial  beginning  of  the  performance 
of  this  contract  until  about  the  31st  of  July,  as  I 
remember,  or  the  first  of  August,  when  they  started 
pouring  concrete,  and  while  the  conduct  of  Mr. 
Schaefer,  or  Mr.  Macri,  I  mean,  would  relate  back 
to  those  conversations,  I  don't  regard  any  one  of 
them  as  of  final  and  controlling  importance.  I 
think  the  conversations,  taken  with  the  continuing 
breach  by  Mr.  Macri,  and  his  conduct,  gave  rise  to 
a  situation  where  Mr.  Schafer  was  entitled  to  com- 
pensation for  the  fair  and  reasonable  value  of  his 
services,  and  the  services  were  rendered  after  the 
termination  agreement.  I  know  it's  close,  but  I'm 
still  of  that  opinion.     My  statement,  by  the  way. 
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that  there  hadn't  hvvn  sulistantial  performance  by 
Mr.  Scliaefer,  I  didn't  mean  to  say  that  Mr.  Schae- 
fer  didn't  do  everything  he  conld  np  to  that  time 
in  the  way  of  preparation  in  the  light  of  the  breach 
by  the  other  party.  I  just  wanted  to  make  that 
clear. 

I  might  say  that  I  always  try  to  keep  my  mind 
fixed  so  it  can  be  changed  on  occasion,  and  I  shall 
go  over  these  briefs  that  have  been  submitted.  I 
haven't  had  sufficient  time  to  properly  digest  Mr. 
Ivy's  brief,  although  he  went  into  it  to  some  extent 
in  his  argument,  and  I  just  received  Mr.  Holman's 
last  brief,  and  I'll  go  over  these,  and  I  don't 
want  [2474]  to  re-hash  this  whole  thing  over  again. 
I'll  consider  all  of  these  points,  and  if  I  come  to 
some  different  conclusion  in  whole  or  in  part,  will 
advise  counsel  prior  to  the  time  that  the  findings 
and  Judgment  are  entered.     [2475] 

Reporter's  Certificate 

United  States  of  America 

Eastern  District  of  Washington — ss. 

I,  Stanley  D.  Taylor,  do  hereby  certify : 
That  I  am  the  regularly  appointed,  qualified  and 
acting  official  court  reporter  of  the  District  Court 
of  the  United  States  for  the  Eastern  District  of 
Washington.  That  as  such  reporter  I  reported  in 
shorthand  and  transcribed  the  foregoing  proceed- 
ings before  the  Honorable  Sam  M.  Driver,  Judge 
of  Vae  District  Court  of  the  United  States  for  the 
Eastern  District  of  Washington,  held  at  Yakima, 
Washington. 
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That  the  above  and  foregoing,  consisting  of  four 
volumes  with  pages  numbered  consecutively  from 
1  to  592  (exclusive  of  this  page)  contains  a  full, 
true  and  accurate  transcript  of  the  testimony  of 
M.  C.  Schaefer,  Allyn  E.  Hunter,  and  Lawrence 
E.  Bufton,  and  of  the  Court's  oral  opinion,  includ- 
ing all  objections  and  the  court's  ruling  thereon.  , 

Dated  this  24th  day  of  July,  1947.  [2476] 

*  *  *  *  *  *  * 

That  the  above  and  foregoing,  consisting  of  one 
volume  with  pages  numbered  consecutively  from 
594  to  799,  (exclusive  of  this  page)  contains  a  full, 
true,  and  accurate  transcript  of  the  testimony  of 
William  E.  Schaefer,  Fred  Waltie,  and  L.  R.  Hen- 
dershott,  including  all  objections  and  the  court's 
ruling  thereon. 

Dated  this  30th  day  of  July,  1947.  [2477] 
******* 

That  the  above  and  foregoing,  consisting  of  eight 
volumes  with  pages  numbered  consecutively  from 
1  to  1555  (exclusive  of  this  page)  contains  a  full, 
true  and  accurate  transcript  of  all  of  the  proceed- 
ings in  said  trial  as  ordered  by  counsel,  and  when 
considered  in  conjunction  with  the  transcript  pre- 
viously prepared  and  filed  in  this  cause  consisting 
of  typed  pages  1  to  799  inclusive,  constitutes  a 
full,  true,  complete  and  accurate  transcript  of  all 
proceedings  in  said  cause,  including  all  objections 
and  the  Court's  ruling  thereon. 

Dated  this  25th  day  of  October,  1947.  [2478] 
/s/  STANLEY   D.   TAYLOR, 
Official  Court  Reporter. 
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DEPOSITION  OF  CLYDE  PHILP 

CLYDE  PHILP 
being  first  duly  sworn  to  testify  the  truth,  the  whole 
truth  and  nothing  but  the  truth,  deposed  and  said 
as   follows: 

Direct  Examination 
By  Mr.  Holman: 

Q.    Will  you  give  your  name,  please? 

A.     Clyde  Philp. 

Q.     You  live  where,  Mr.  Philp? 

A.  At  2933  -  Second  Avenue,  Seattle,  Washing- 
ton. 

Q.  Are  you  willing,  Mr.  Philp,  that  this  deposi- 
tion which  is  being  taken  may  be  transcribed  with- 
out your  reading  the  completed  copy  and  without 
your  signature   thereto  under  the   Federal   Rule? 

A.    Yes. 

Q.     So  you  waive  that,  do  you?  A.     Yes. 

Q.     In  the  records?  A.     Yes. 

Q.  What  is  your  relationship — contractual  rela- 
tionship with  respect  to  the  Roza  Work  performed 
by  Macii  &  Company  involved  in  this  action,  being 
Bureau  of  Reclamation,  Department  of  Interior, 
contract  12rl4996,  including  specification  No.  1068 
for  performance  of  earth  work,  pipe  line,  struc- 
tures, laterals,  sub-laterals,  Roza  Division,  Yakima 
Project,  Washington,  according  to  the  terms  and 
specifications  contained  in  said  contract  and  par- 
ticularly in  accordance  with  specification  1068  and 
with  respect  to  Bureau  of  Reclamation,  Department 
of  Interior  Contract  No.  12rl4825  for  earth  work, 
pipe  lines  and  structures,  laterals  5.3  and  69.8 
and  sub-laterals,   Roza  Division,  Yakima   Project, 
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Washington,  with  specifications  No.  1602,  accord- 
ing to  the  terms  and  specifications  in  said  contract 
-contained  and  provided  and  particularly  in  accord- 
ance with  said  specification  1062.  Is  that  question 
clear,  Mr.  Philp?  A.     I  helieve  it  is.  [2479] 

Q.     All  right,  what  is  your  answer? 

A.  Whatever  contractual  obligation,  if  any,  is 
contained  in  the  agreement  entered  into  between 
Macri  &  Company  and  Goerig  and  Philp  in  July, 
1944. 

Mr.  Holman :  Counsel  Brown,  I  call  for  the  pro- 
duction of  that. 

Mr.  Brown:     I  haven't  the  original  of  that. 

Mr.  Holman :     All  right.  Maybe  I  can  identify  it. 

Q.  (By  Mr.  Holman) :  Is  that  the  agreement 
contained  in  the  answer  and  cross-complaint  of  the 
Defendants  Macri  as  specified  in  the  cross-com- 
plaint of  the  Defendants  Macri  as  the  one  signed 
between  you  and  them  and  a  signed  copy  in  your 
possession,  Mr.  Philp? 

Mr.  Brown:     Here  it  is. 

Mr.  Holman:     You  have  a  copy? 

Mr.  Brown:     Yes. 

Mr.  Holman:  All  right.  I  will  have  him  iden- 
tify it. 

(Discussion  oif  the  record.) 

Q.  (By  Mr.  Holman)  :  Your  counsel  has  pro- 
duced a  copy  of  that  agreement  to  which  you  re- 
ferred? A.     That's  right. 

Mr.  Holman:  Will  you  mark  it  for  identification, 
please  ? 

(So  marked.) 
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Mr.  Brown:  That  is  a  copy  of  the  contract  that 
was  served  and  filed  under  order  of  the  Court  as 
a  part  of  the  bill  of  particulars. 

Q.  (By  Mr.  Holman) :  Mr.  Philp,  I  hand  you 
Defendants'  and  Cross-Complainants'  Exhibit  1  for 
identification,  marked  in  your  deposition  today,  con- 
sisting of  five  typewritten  pages,  numbered  1  to  5, 
inclusive ;  that  is  the  instrument  to  which  you  refer, 
in  view  of  your  Counsel's  stipulation,  is  it? 

A.     That's  right. 

Q.  Now  is  it  or  is  it  not  a  fact  that  by  reference 
to  the  contents  of  this  identification  1,  there  is 
incorporated  by  reference  an  agreement  [2480]  be- 
tween Sam  Macri,  Joe  Macri  and  Don  Macri,  co- 
partners doing  business  as  Sam  Macri  &  Company, 
as  first  party,  and  A.  J.  Goerig,  an  individual,  as 
second  party  and  Clyde  Philp,  an  individual,  as 
third  party,  referring  to  the  above  contract  No. 
12r-14825,  specification  1062,  and  also  the  additional 
agreement  of  December  11,  1943,  referring  to  earth 
work,  pipe  lines  and  structures,  laterals  70-1  to 
80-1  and  sub-lateral,  East  Turbine  Laterals,  sta- 
tion 260-00  to  end  and  sub-laterals  East  Turbine 
Lateral  Wasteway  and  Diversion  Channels,  Mile 
51.74  to  Mile  58.45,  Roza  Division,  Yakima  Proj- 
ect, Washington? 

A.  There  is  mention  made  of  those  two  in  the 
agreement  of  July  15,  1944. 

Q.  And  those  prior  agreements  were  executed 
between  the  parties  that  I  have  indicated,  including 
yourself?  A.     That's  right. 
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Q.  Is  there  any  other  written  agreement  or  any 
other  writing  in  any  other  manner  affecting  the  two 
latter  agreements  that  I  have  called  your  attention 
to,  other  than  the  one  you  have  identitied  as  De- 
fendants' and  Cross-Complinants'  Exhibit  1  for 
identification'?  A.     Not  to  my  knowledge. 

Mr.  Holman:  I  call  on  Counsel  Brown  to  pro- 
duce any  such  if  they  are  now  available. 

Mr.  Brown:     Any  such ? 

Mr.  Holman:     Other  than  this. 

Mr.  Brown:  As  far  as  I  know  there  is  nothing 
else  in  writing. 

Q.  (By  Mr.  Holman)  :  Then  it  is  a  fact,  is  it 
not,  Mr.  Philp,  that  the  two  agreements  of  Decem- 
ber, 1943,  to  which  I  have  directed  your  attention, 
and  Defendants'  identification  1,  is  the  total  written 
contractual  relationship  between  you  and  the  De- 
fendants and  Cross-Complainants  Macri  with  re- 
spect to  these  jobs  that  I  have  indicated? 

A.     I  believe  that  is  right. 

Q.  What  was  the  relationship  between  you  and 
the  Defendant  and  Cross-Complainant,  A.  J.  Goerig, 
at  the  time  of  execution  of  the  instruments  I  have 
previously  indicated  to  you  in  December,  1943? 

A.     We  were  partners  on  some  jobs 

Q.     I  am  speaking  with  respect  to  these  jobs. 

A.  We  each  had  an  individual  interest  in  this 
job. 

Q.     As  indicated  by  those 

A.  As  indicated  by  the  joint  venture  agreement 
signed  December  11,  1943. 
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Q.  What  if  any  money  have  you,  Clyde  Philp, 
paid  into  the  performance  of  the  two  Federal  Proj- 
ects I  have  indicated  in  the  previous  questions'? 

A.  I  would  not  know  until  there  is  a  full  ac- 
counting on  the  Stadium  Home  Project. 

Q.  It  is  a  fact,  is  it  not,  that  with  respect  to 
the  Stadium  Home  Project  there  was  an  additional 
joint   venture   agreement?  A.     That's   right. 

Q.  Between  the  same  parties  as  I  read  before, 
that  is,  Macri  as  the  first  party  and  Goerig  as  the 
second  and  you  the  third?  A.     That's  right, 

Q.  Is  it  .a  fact  that  except  for  contributions,  if 
any,  from  the  Stadium  Home  Project,  there  has 
been  no  contribution  of  cash  or  funds  by  you  or 
by  Goerig  to  your  knowledge  to  the  projects  that 
I  have  indicated?  A.     That  is  correct. 

Q.  What  if  any  equipment  was  furnished  by 
you  for  performance  of  any  of  the  work  of  the 
Roza  Projects  that  I  have  indicated? 

A.     A  1942  G.M.C.  Pick-up  truck. 

Q.  Will  you  indicate  with  respect  to  that,  Mr. 
Philp,  the  ownership,  the  manner  of  delivery  for 
work  on  this  job  and  the  time  it  was  on  the  job? 

A.  The  truck  was  owned  by  Mr.  Goerig  and  my- 
self. I  am  unable  to  give  the  exact  time  without 
referring  to  the  records  on  the  length  of  time  it 
was  on  said  job. 

Mr.  Holman:  I  call  on  Counsel  to  produce  the 
record  with  respect  to  that  pick-up  truck. 

Mr.  Brow^n:     I  have  no  record.  [2482] 

Mr.  Holman:  I  call  on  Counsel  Brown  to  sup- 
plement the  deposition  by  such  a  document  duly 
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verified  by  the  party,  to  be  filed  supplementing  this 
deposition.    Could  that  be  done,  Mr.  Philp? 
The  Witness :     Well,  off  the  record. 

(Discussion  off  the  record.) 

Mr.  Holman:  Now  I  will  ask  Counsel  Brown  if 
he  will  do  his  best  in  cooperation  with  his  client  to 
furnish  that  information. 

Mr.  Brown:     Yes,  I  will  do  that. 

Q.  (By  Mr.  Holman)  :  Do  you  know  the  rental 
for  that  truck,  Mr.  Philp? 

A.     Not  without  referring  to  the  records. 

Q.     Nor  the  time  it  was  there? 

A.     Not  at  this  time. 

Q.  And  does  that  include  the  naked  truck  or  the 
truck  and  driver? 

A.     It  includes  the  truck  only. 

Q.  And  was  that  before  or  after  O.P.A.  maxi- 
mum rental  regulations,  do  you  remember? 

A.     It  was  after  the  O.P.A.  regulations. 

Q.  Can  you  tell  me  w^hether  or  not  that  con- 
formed to  those  regulations,  if  you  know? 

A.     They  naturally  would. 

Q.     You  think  they  did,  is  that  right? 

A.     I  believe  they  did. 

Q.     That  is  the  only  item,  Mr.  Philp? 

A.     To  the  best  of  my  knowledge. 

Q.     No  materials  furnished  of  any  kind? 

A.     None  that  I  know  of. 

Mr.  Holman:  I  return  the  witness  to  you,  Mr. 
Brown. 

Mr.   Brown:     I   have   no   questions. 
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Mr.  Holman:  That  is  all,  Mr.  Philp,  unless  you 
gentlemen  want  to  ask  some  questions.  [2483] 

(Discussion  off  the  record.) 

Mr.  Holman:  What  is  the  position  of  the  De- 
fendant Schaefer  with  respect  to  the  deposition 
being  taken;  do  they  join  with  the  Defendants 
Macri  in  the  taking  of  the  deposition  or  not? 

Mr.  Olson:     No. 

Mr.  Holman:  Do  you  wish  now  to  take  Mr. 
Philps'  deposition  ■? 

Mr.  Olson:  We  would  be  merely  cross-examin- 
ing. That  I  understand  is  a  right  we  have  as  parties 
in  the  case. 

Mr.  Brown:  I  have  no  objection  to  cross-exam- 
ination. 

Mr.  Holman:  I  haven't  either.  I  wanted  the 
record  clear. 

(Discussion  off  the  record.) 

Mr.  Olson:     We  have  no  questions. 

Mr.  Holman :  Mr.  Brown,  as  Counsel  for  the  De- 
fendant and  Cross-complainant,  A.  J.  Goerig,  do 
you  now  stipulate  into  the  record  that  Mr.  Goerig 's 
testimony  would  be  the  same  as  that  as  given  by 
Mr.  Philp — if  Mr.  Goerig  were  here? 

Mr.  Brown:     Yes. 

Mr.  Holman:     That  is  all. 

(Witness  excused.) 

Mr.  Holman :  For  the  purpose  of  the  record,  Mr. 
Brown,  I  am  not  offering  Defendants'  identifica- 
tion 1.  I  don't  know  whether  you  want  to  offer  it 
or  not. 

J 
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Mr.  Brown :  Yes,  I  will  offer  it  and  will  have  it 
attached  to  the  deposition. 

Mr.  Holman:  There  is  no  objection  on  the  part 
of  the  Defendants  Macri. 

(Agreement    terminating    joint    venture    of- 
fered in  evidence  as  Defendant  and  Cross-Com- 
plainant's Exhibit  1,  the  same  being  attached 
hereto  and  returned  herewith.) 
[Endorsed]  Filed  Feb.  24,  1947.  [2484] 


In  the  District  Court  of  the  United  States  for  the 
Eastern  District  of  Washington,  Southern  Di- 
vision 

Civil  No.  246 

TH5  UNITED  STATES  OF  AMERICA  for 
the  use  of  M.  C.  SCHAEFER,  an  individual 
doing  business  as  CONCRETE  CONSTRUC- 
TION COMPANY, 

Plaintiff, 
vs. 

SAM  MACRI,  DON  MACRI,  JOE  MACRI,  A.  J. 
GOERIG  and  CLYDE  PHILP,  individuals 
and  copartners  doin,^  business  as  Macri  Com- 
pany, and  CONTINENTAL  CASUALTY 
COMPANY,  a  corporation. 

Defendants. 

RECORD  OF  PROCEEDINGS  AT  THE  TRIAL 

Be  it  remember,  that  on  the  21st  day  of  Febru- 
ary, 1947,  the  above  entitled  cause  came  regularly 
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on  for  trial  in  the  above  Court  at  Yakima,  Wash- 
ington, before  the  Honorable  Sam  M.  Driver,  Judge 
of  said  Court,  sitting  without  a  juiy;  the  plaintiff 
not  aj^pearing;  the  defendants  Sam,  Don  and  Joe 
Macri  appearing  by  Tom  W.  Holman,  of  Bret- 
horst,  Holman,  Fowler  and  Dewar,  of  Seattle, 
Washington ;  the  defendants  A.  J.  Goerig  and  Clyde 
Philj^  appearing  by  Kenneth  C.  Hawkins,  of  Brown 
and  Hawkins,  of  Yakima,  Washington;  the  defend- 
ant Continental  Casualty  Company,  a  corporation, 
appearing  by  Willard  E.  Skeel,  of  Skeel,  McKelvey, 
Henke,  Evenson  &  Uhlmann,  of  Seattle,  Washing- 
ton, and  the  following  proceedings  were  had :  [2485] 

******  •X- 

The  Court:  This  same  question  is  involved  in 
all  of  the  cases  here  against  the  Macris  and  the  Con- 
tinental Casualty  Company,  but  I  wonder  if  we 
shouldn't  proceed  on  the  record  here  in  one  of  the 
cases,  and  then  stipulate,  if  counsel  is  willing  to  do 
that,  that  it  may  apply  in  all  of  the  cases'? 

Mr.  Holman:     Yes,  your  Honor. 

The  Court:  Is  there  any  particular  preference, 
then,  as  to  the  case  we  should  select  for  the  record 
at  this  time? 

Mr.  Holman:     I  think  not. 

Mr.  Hawkins:  257.  I  think  that's  the  one  that 
has  the  letters  involved  in  it. 

Mr.  Holman:  Well,  in  the  event  counsel  feels 
that  way,  let's  take  255. 

Mr.  Hawkins:  Case  257  has  these  letters  in  evi- 
dence, as  to  which  we've  made  a  special  point,  and 
will  continue  to  make  a  special  point. 
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The  Court:     Yes,  I  think  that  is  true.   Let's  take 

257;  it  has  that  question  that  isn't  involved  in  the 

others. 

******* 

Mr.  Holman:  Call  Mr.  Goerig  to  the  stand.  I 
am  calling  him  under  the  rule,  your  Honor,  as  an 
adverse  witness.  [2486] 

A.  J.  GOERIG 

one  of  the  defendants,  called  as  an  adverse  witness 
on  behalf  of  the  defendant  Maori,  being  first  duly 
sworn,  testified  as  follows: 

Direct  Examination 
By  Mr.  Holman: 

Q.  Mr.  Goerig,  you  are  the  Goerig  mentioned 
in  the  papers  which  have  been  read  to  the  Court 
here?  A.     Yes. 

Q.  I'll  ask  you  whether  or  not  you  received  a 
copy  of  Macri's  Exhibit  for  identification  3,  this 
statement  of  account  that  I  had  a  moment  ago? 

A.  I  can't  say  that  I  did,  no.  I  was  never  active 
in  the  office  work.    T  was  on  the  outside,  normally. 

Q.     And  who  was  active  in  the  office  work? 

A.     Mr.  Philp. 

Q.  Mr.  Philp  handled  the  office  work  and  you 
handled  the  outside? 

A.  Mr.  Philj)  handled  the  office  details  and  I 
handled  the  outside. 

Q.     And  had  you  ever  seen  that  before  today? 
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A.  I  can't  say  whether  I  did  or  not.  I've  seen 
lots  of  reports  and  financial  statements,  but  I 
wouldn't  swear  to  that. 

Q.  When  did  you  know  that  Sam  Macri  had 
made  an  assignment  to  the  bank  of  his  rights  under 
these  joint  venture  agreements  to  secure  his  loan  at 
the  bank'?  The  one  I'm  saying  [2487]  is  the  same 
bank  all  the  time,  your  Honor,  Seattle  First  Na- 
tional Bank. 

A.  Oh,  it  was — I  couldn't  say;  it  was  over  a 
year  ago,  I  think.  I  never  saw  the  assignment,  but 
they  were  always  bringing  it  up  in  conversation 
when  I  was  in  the  bank. 

Q.     That  is,  the  bank  was? 

A.  The  bank  was,  and  they  kept — well,  they 
kept  asking  about  it.  If  I  may  go  on,  I  can  describe 
how  I  knew  about  the  assignment.  They  were  after 
us  to  pay,  and  we  refused  until  the  loss  was  deter- 
mined on  the  job. 

Q.  Mr.  Goerig,  that  is  the  one  other  question 
I  wanted  to  ask  you,  whether  or  not  to  the  best 
of  your  knowledge  and  belief  there  has  been  any' 
payment  made  by  Philp  and  Goerig  on  specifica- 
tions 1062  or  specifications  1068,  covered  by  these 
plaintiff's  Exhibits  A  and  B? 

A.  That  is  on  these  two  jobs  in  question  here? 
Not  to  my  knowledge. 

Mr.  Holman:     That's  all. 

Mr.  Hawkins:     That's  all,  Mr.  Goerig. 

(Whereupon,   there   being  no   further   ques- 
tions, the  witness  was  excused.) 
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Mr.  Hawkins:  Mr.  Goerig,  will  you  take  the 
stand,  please? 

A.  J.  GOERIG 
recalled  as  a  witness  in  his  [2488]  own  behalf,  re- 
sumed the  stand  and  testified  further  as  follows: 

Direct  Examination 
By  Mr.  Hawkins: 

Q.  Mr.  Goerig,  you  are  a  partner  of  Clyde 
Philp?  A.     Yes. 

Q.     Doing  business  as  Goerig  and  Philp? 

A.     Yes. 

Q.  Handing  you  Goerig  and  Philp's  identifica- 
tion 2,  will  you  state  to  the  Court  what  that  is"? 

Mr.  Holman:     It  speaks  for  itself. 

Mr.  Hawkins:  He's  entitled  to  identify  what  is 
in  his  hands,  for  the  purpose  of  the  record.  How  is 
the  appellate  court  going  to  know? 

Mr.  Holman:  I  submit  the  witness'  conclusion 
is  not  the  best  evidence,  your  Honor. 

The  Court:     I'll  overrule  the  objection. 

A.  Well,  it  is  a  suit  against  Goerig  and  Philp, 
Clyde  Philp  and  A.  J.  Goerig,  individuals,  and  also 
Van  Valkenburgh  and  Mendel  Rose;  suit  by  the 
First  National  Bank  to  recover,  suing  us  for 

The  Court:  Well,  I  think  that  goes  into  too 
much  detail. 

A.  It  is  a  suit  of  the  bank  for  somewhere  around 
$37,000.00. 

Q.  This  is  a  copy  of  a  summons  and  complaint 
that  was  served  upon  you?  [2489]  A.     Yes. 
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Mr.  Holman:  That  I  have  no  objection  to.  I 
move  the  rest  of  it  be  stricken. 

The  Court:  Yes,  it  may  be  stricken.  It  is  a 
copy  of  a  summons  and  complaint  served  on  him. 

^Ir.  Hawkins :  I  will  offer  this  in  evidence,  your 
Honor. 

Mr.  Holman:  I  object  to  it,  your  Honor,  not 
on  the  question  that  this  is  not  a  substantially  and 
probably  a  true  copy;  it  purports  to  be  a  summons 
in  King  County  case  381592,  and  a  complaint,  and 
a  writ  of  garnishment,  but  the  defendants  are 
shown  to  be  Philp  and  Goerig  individually  and  as 
copartners  transacting  business  under  the  name  of 
Goerig  and  Philp,  and  as  copartners  transacting 
business  under  the  name  of  Goerig  Construction 
Company,  Mendel  Rose,  and  H.  C.  Van  Valken- 
burgh,  and  in  the  writ  of  garnishment  and  com- 
plaint they  are  shown  to  be  doing  business  as  the 
Rovan  Trading  Company. 

The  Court:  It  seems  to  me  this  copy  of  sum- 
mons and  complaint  at  best  could  be  only  some- 
body's assertion  that  there  had  been  an  assignment 
of  one  of  the  documents  in  evidence  here,  and  the 
interests  of  defendants  Macri  under  that  instru- 
ment. I'll  sustain  the  objection.  It  wouldn't  be 
evidence  that  there  was  an  actual  assignment,  it 
seems  to  me,  and  the  fact  that  they've  been  sued 
I  [2490]  don't  believe  would  be  a  defense  here, 
the  action  in  state  court  itself,  unless  there  had  been 
an  assignment.  That  is  just  the  view  I  am  express- 
ing of  it. 


1 
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Mr.  Hawkins:  I  don't  contend  it  is  res  judicata 
or  anything  of  that  kind.  Mr.  Macri  has  testified 
that  he  has  made  an  assignment  to  the  bank  of  the 
claims  he  has  out  of  this  termination  agreement 
which  is  in  evidence,  and  this  evidences  the  fact 
that  the  Seattle  First  National  Bank  has  started 
action  upon  that  assignment  which  Mr.  Macri  testi- 
fied he  made,  and  I  think  we're  entitled  to  show 
that.  Counsel  has  inferred  this  was  given  merely 
for  collateral  purposes,  and  that  they  were  really 
the  owners  of  it,  and  therefore  entitled  to  bring 
this  action,  but  the  fact  is  the  assignment  was  made 
and  the  Seattle  First  National  Bank  is  attempting 
to  foreclose  on  that  collateral,  and  we're  attempt- 
ing to  show  that,  to  show  that  the  Macris  have  no 
cross  complaint  in  this  action,  and  it  is  offered  for 
that  purpose ;  if  the  objection  is  on  the  ground  that 
is  not  a  certified  copy 

Mr.  Holman:  I  said  I  didn't  raise  that  at  all, 
but  Mr.  Goerig 's  testimony  already  shows  that  he's 
known  of  this  assignment  since  last  July,  or  some 
time  ago,  so  the  defendants  Philp  and  Goerig  have 
not  been  diligent  in  submitting  proof  here  of  some- 
thing of  which  they  claim  they  had  knowledge  a 
long  while  ago,  and  this  is  not  the  [2491]  best  evi- 
dence; it  is  not  competent  evidence. 

The  Court:  I  will  admit  it  for  the  limited  pur- 
pose of  showing  that  suit  has  been  instituted 
against  at  least  Mr.  Goerig,  and  he's  been  served 
with  a  copy  of  summons  and  complaint  based  on 
the  assignment.    Exception  will  be  allowed. 
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Mr.  Skeel:  On  behalf  of  the  bonding  company 
I  also  wish  to  submit  an  additional  objection  to  this 
document,  in  that  it  in  no  way  affects  the  bonding 
company  or  third  party  creditors,  that  is,  the  plain- 
tiffs in  this  case.  Furthermore,  since  there  is  no 
copy  of  the  assignment  on  there,  and  since  the 
summons  and  complaint  shows  on  its  face  that  it 
has  to  do  with  a  job  outside  and  additional  to  the 
jobs  which  this  suit  are  based  on;  in  other  words, 
this  is  based  on  1062  and  1068;  I  believe  the  com- 
plaint shows  it  is  based  on  some  other  job  having 
nothing  to  do  whatsoever  with  this  case. 

Mr.  Holman:  I  would  like  to  join  in  the  surety's 
objection  also,  principally  on  behalf  of  the  creditor 
plaintiffs;  they're  not  here. 

Mr.  Hawkins:  In  a  sense  counsel  is  correct,  that 
it  i&  based  on  a  loss  on  another  joint  venture.  How- 
ever, it  is  one  of  the  joint  ventures  mentioned  in 
the  termination  agreement,  and  the  complaint  re- 
cites that  the  assignment  has  been  made  on  all  of 
these  adventures,  and  therefore  [2492]  it  is  a  simple 
matter  for  the  bank,  if  they  so  choose  to  do,  to 
amend  that  complaint  and  include  this  as  well  as 
the  others.  Of  course,  the  reason  they  haven't  done 
it  at  this  point  is  that  the  loss  hasn't  been  ascer- 
tained, but  it  will  be  done,  there  is  no  question  about 
that. 

The  Court:  I'll  overrule  the  objections,  and 
admit  it  for  what  it  is  worth. 

Mr.  Holman :     Exception. 
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Direct  Examination 
(Continued) 
By  Mr.  Hawkins : 

Q.     Mr.  Goerig,  do  you  know  Mr.  Macri? 

A.    Yes. 

Q.  Did  lie  handle  these  jobs  that  we're  -con- 
cerned with  here,  1062  and  1068?  A.     He  did 

Q.     Did  you  have  anything  to  do  with  those  jobs? 

A.     No. 

Q.  Did  Mr.  Philp  have  anything  to  do  with  those 
jobs?  A.     No. 

Q.  Did  you  order  any  of  the  materials  thkt  are 
sued  on  in  these  actions?  A.     No. 

Q.  Did  you  order  any  of  the  labor  in  connection 
with  those  jobs?  A.     No.  [2493]  '     ' 

Q.     Did  you  have  any  supervision  of  those  jobs? 

A.     No. 

Q.  Did  Mr.  Philp  have  any  supervision  of  those 
jobs?  A.     No. 

Q.  They  w^ere  solely  under  the  direction  and 
control  of  Mr.  Macri? 

Mr.  Holman:  Just  a  minute;  I  think  on  this  last 
question  I'll  object  on  the  ground  it  is  leading. 

The  Court:     It  started  out  to  be.    Proceed. 

Q.  Did  anyone  other  than  Mr.  Macri  have  any- 
thing to  do  with  those  jobs? 

A.     The  Macri  Company. 

Q.     That  is A.     Don,  Sam 

Q.     The  Macri  brothers? 

A.     The  Macris,  the  Macri  Company. 
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Q.  Did  you  ever  receive  any  of  the  letters  that 
have  been  introduced  in  evidence  here  today? 

A.     I  haven't  seen  them. 

Q.  With  more  particular  reference  to  plaintiff's 
C,  D,  E,  P,  G,  H,  I,  J,  and  K? 

A.     No,  T  never  saw  any  of  them. 

Q.     Your  answer  was  no?  A.     No. 

Q.  That  they  were  never  called  to  your  atten- 
tion. Where  [2494]  did  you  and  Mr.  Philp  main- 
tain your  office  at  the  time  these  jobs  were  in  prog- 
ress? A.     In  the  Lloyd  Building,  Seattle. 

Q.  And  did  the  Macris  have  their  own  separate 
office?  A.    Yes. 

Q.     Where  was  that  located? 

A.  Down  off  Jackson  Street  in  Seattle,  I  think 
that  they  had  it. 

Mr.  Hawkins:     You  may  cross-examine. 

Cross-Examination 
By  Mr.  Holman : 

Q.  Mr.  Goerig,  it  has  been  a  fact,  has  it  not,  to 
the  best  of  your  information,  that  from  the  time 
you  entered  the  joint  venture  agreements  pertaining 
to  these  jobs,  shown  by  plaintiff's  exhibits  A  and  B 
on  to  the  completion  of  those  jobs  the  work  was 
conducted  by  Macri  and  Company,  correct? 

A.     It  was  conducted  by  Macri  and  Company. 

Q.  Yes,  sir.  What,  if  anything,  at  any  time,  in 
any  way,  did  either  Mr.  Philp,  to  your  knowledge, 
or  you  do  toward  notifying  any  of  the  materialmen, 
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laborers,  or  otherwise  on  those  jobs  that  you  had 

terminated  the  exhibits  A  and  B? 

Mr.  Hawkins:  Just  a  moment.  Your  Honor, 
there  is  not  one  iota  of  evidence  in  the  record  here 
that  the  materialmen  or  the  plaintiffs  in  this  case 
ever  knew  [2495]  about  the  joint  venture  agreement 
in  the  first  place,  so  it  becomes  entirely  immaterial 
whether  a  notice  was  given  of  the  termination. 

Mr.  Holman:  I  want  to  know  if  he  did  notify 
anybody. 

Mr.  Hawkins:  Well,  it  is  immaterial.  There  is 
no  testimony  that  they  knew  of  it  in  the  first  place. 

The  Court :  Well,  I  '11  overrule  it,  and  determine 
the  effect  of  it. 

Witness :     No. 

Q.  You  knew,  did  you  not,  that  there  was  ma- 
terial being  furnished,  there  were  labor  items  being 
accumulated,  work  was  being  performed  there,  did 
you  not? 

A.  Well,  on  such  a  job  there  is  always  material 
and  labor,  yes. 

Q.     Now,  is  it  or  is  it  not  a  fact  that  the  time 
the  joint  venture  agreements,   Macri's  Exhibits  1 
and  2,  were  entered  into,  that  there  was  to  be  a  bond 
signed  by  Macri  and  Company? 
obligation  for  the  performance  of  those  jobs,  to  be 

Mr.  Hawkins:  I  object  to  this  question,  your 
Honor.  It  is  not  material  or  germane  to  the  direct 
examination  at  all. 

The  Court:  I'm  not  sure  that  I  got  the  ques- 
tion.   Read  it.  [2496] 
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Mr.  Hoi  man:  May  I  re-state  the  question,  your 
Honor  ? 

The  Court:     All  right. 

Q.  What  I  would  like  to  know,  Mr.  Goerig,  is 
whether  or  not  you  knew  that  each  of  these  jobs 
covered  by  Plaintiff's  exhibits  A  and  B  required 
and  would  have  to  have  surety  bonds? 

A.  I  think  in  this  case  the  bonds  were  already 
up  by  Macri  and  Company. 

Q.     You  knew  that? 

A.     I 'm  not  positive  now  on  that  question. 

Q.  At  least,  it  was  a  current  matter  that  you 
were  informed  about,  was  it  not,  Mr.  Goerig? 

A.     It  was  what? 

Q.  A  current  matter  at  the  time  you  signed  de- 
fendant's exhibits  1  and  2,  it  was  a  current  matter 
that  the  bonding  of  these  jobs  would  be  covered? 

Mr.  Hawkins:  Your  Honor,  I  again  renew  my 
objection,  I  don't  think  your  Honor  ruled  on  it 
the  first  time,  namely  that  this  is  not  germane  to 
the  direct  examination.  I  did  not  go  into  this  ques- 
tion of  the  bond  at  all.  I  ask  that  all  that  testi- 
mony be  stricken.  I  made  an  objection  and  there 
was  no  ruling  of  the  Court  on  it. 

The  Court:  I  think  I'll  sustain  the  [2497]  ob- 
jection. The  bond  wasn't  gone  into  on  direct;  it 
isn't  cross-examination.  Of  course,  I  don't  know 
that  it  is  of  very  much  practical  concern,  because 
he  has  been  the  witness  of  both  sides  here,  and 
being  an  adverse  witness,  you  could  examine  him 
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by  leading  questions  anyway.  If  you  wish  to  open 
up  your  direct  examination  I'll  permit  you  to  do 
so  for  that  purpose. 

Mr.  Holman:  I'm  satisfied  with  the  direct  ex- 
amination.   No  further  questions. 

(Whereupon,  there   being  no   further   ques- 
tions, the  witness  was  excused.) 
*  *  *  *  *  *  » 

(The  following  stipulation  was  entered  on 
February  25,  1947,  during  the  trial  of  cause 
No.  246,  and  while  the  witness  R.  M.  Moorhead 
was  testifying  on  behalf  of  the  defendants 
Macri.) 

Mr.  Hawkins:  Will  the  record  also  show  the 
objection  as  to  Goerig  and  Philp?  I  would  like  to 
ask  that  counsel  stipulate  any  objection  made  hy  a 
defendant  will  apply  to  all  defendants. 

Mr.  Olson :     That  is  agreeable.  ^ 

The  Court :     All  right,  the  record  may  show  that. 
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Reporter's  Certificate 

United  States  of  America, 

Eastern  District  of  Washington — ss. 

I,  Stanley  D.  Taylor,  do  hereby  certify : 

That  I  am  the  regularly  appointed,  qualified  and 
acting  official  court  reporter  of  the  District  Court 
of  the  United  States  for  the  Eastern  District  of 
Washington.  That  as  such  reporter  I  reported  in 
shorthand  and  transcribed  the  foregoing  proceed- 
ings before  the  Honorable  Sam  M.  Driver,  Judge 
of  the  District  Court  of  the  United  States  for  the 
Eastern  District  of  Washington,  held  at  Yakima, 
Washington,  on  February  21  and  February  25, 
1947. 

That  the  above  and  foregoing,  consisting  of  14 
numbered  pages  (exclusive  of  this  page)  contains 
a  full,  true  and  accurate  transcript  of  a  stipula- 
tion and  the  testimony  of  A.  J.  Goerig  occurring  on 
February  21,  1947,  and  a  stipulation  occurring  on 
February  25,  1947,  including  all  objections  and 
the  court's  ruling  thereon. 

Dated  this  2nd  day  of  August,  1947. 

/s/  STANLEY  D.  TAYLOR, 

Official  Court  Reporter. 
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Certificate  of  Clerk  to  Designation  of  Record  on 
Appeal  of  Continental  Casualty  Company ;  M.  C. 
Schaefer ;  Goerig  and  Philp 

United  States  of  America, 

Eastern  District  of  Washington — ss. 

I,  A.  A.  LaFramboise,  Clerk  of  the  United  States 
District  Court  for  the  Eastern  District  of  Wash- 
ington, do  hereby  certify  the  foregoing  typewritten 
pages,  consisting  of  three  (3)  volumes,  numbered 
1  to  881,  inclusive,  to  be  a  full,  true  and  correct 
copy  of  so  much  of  the  record,  papers  and  proceed-, 
ings  in  the  above  entitled  cause  as  are  necessary 
to  the  hearing  of  the  appeal  therein  as  called  for  by 
the  designation  of  record  on  appeal  filed  by  coun- 
sel for  the  Appellant  and  Appellee,  Continental 
Casualty  Company,  by  the  designation  of  record  on 
appeal  filed  by  counsel  for  the  Appellee,  M.  C. 
Schaefer,  and  by  the  designation  of  record  on  ap- 
peal filed  by  counsel  for  the  Appellants,  A.  J. 
Goerig  and  Clyde  Philp,  as  the  same  remains  on 
file  and  of  record  in  my  office,  and  that  the  same 
constitutes  the  record  on  appeal  of  said  Appellees 
and  Appellants  aforenamed,  from  the  judgment  of 
the  District  Court  of  the  United  States  for  the 
Eastern  District  of  Washington  to  the  United 
States  Circuit  Court  of  Appeals  for  the  Ninth 
Circuit. 
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I  Further  Certify  that  included  in  the  transcript 
of  record  on  appeal  is  a  copy  of  all  exhibits  desig- 
nated by  counsel  for  said  Appellants  and  Appel- 
lees, except  Plaintiff's  exhibits  1,  3,  5,  12,  22,  23, 
24,  25,  26,  29,  44,  49,  51,  60,  61  and  63,  Defendants 
Macri's  exhibit  7,  and  Defendant  Continental  Cas- 
ualty Company's  exhibit  10.  Said  original  exhibits 
are  being  transmitted  pursuant  to  order  of  the 
District  Court  exhibits  12,  22,  23,  24,  25,  26,  29, 
44,  49,  51  and  60,  being  sent  under  separate  cover. 

I  Further  Certify  that  the  fees  of  the  Clerk  of 
this  Court  for  preparing  and  certifying  that  por- 
tion of  the  foregoing  type\vritten  record  as  called 
for  in  the  Designation  of  record  on  appeal  of  the 
Appellant  and  Appellee  Continental  Casualty  Com- 
pany, amount  to  $63.30,  and  the  same  has  been  paid 
in  full  by  Eugene  D.  Ivy,  attorney  for  said  Appel- 
lant and  Appellee. 

I  Further  Certify  that  the  fees  of  the  Clerk  of 
this  Court  for  preparing  and  certifying  that  por- 
tion of  the  foregoing  typewritten  record  as  called 
for  in  the  Designation  of  record  on  appeal  of  the 
Appellee,  M.  C.  Schaefer,  amount  to  $20.70,  and 
the  same  has  been  paid  in  full  by  Harry  L.  Olson, 
of  attorneys  for  said  Appellee. 

I  Further  Certify  that  the  fees  of  the  Clerk  of 
this  Court,  for  preparing  and  certifying  that  por- 
tion of  the  foregoing  typewritten  record  as  called 
for  in  the  Designation  of  record  on  appeal  of  the 
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Appellants,  A.  J.  Goerig  and  Clyde  Philp,  amount 
to  $6.30,  and  the  same  has  been  paid  in  full  by  Ken- 
neth C.  Hawkins,  of  attorneys  for  said  Appellants. 

In  Witness  Whereof,  I  Have  hereunto  set  my 
hand  and  affixed  the  seal  of  said  District  Court  at 
Yakima,  Washington,  in  said  district,  this  11th 
day  of  August,  1947. 

[Seal]  A.  A.  LaFRAMBOISE, 

Clerk  of  said  District  Court. 

By  /s/  THOMAS  GRANGER, 
Deputy. 
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Certificate  of  Clerk  to  Designation  of  Record  on 
Appeal  of  Sam  Macri,  Don  Macri  and  Joe  Macri, 
and  Continental  Casualty  Company 

United  States  of  America, 
Eastern  District  of  Washington — ss. 

I,  A.  A.  LaFramboise,  Clerk  of  the  United  States 
District  Court  for  the  Eastern  District  of  Wash- 
ington, do  hereby  certify  the  foregoing  typewritten 
pages,  consisting  of  five  (5)  volumes,  numbered  1 
to  1625,  inclusive,  to  be  a  full,  true  and  correct  copy 
of  so  much  of  the  record,  papers  and  proceedings 
in  the  above  entitled  cause  as  are  necessary  to  the 
hearing  of  the  appeal  therein  as  called  for  by  the 
designation  of  record  on  appeal  filed  by  counsel 
for  the  Appellants,  Sam  Macri,  Don  Macri,  and 
Joe  Macri,  and  by  the  designation  of  record  on  ap- 
peal filed  by  counsel  for  the  Appellant  and  Ap- 
pellee, Continental  Casualty  Company,  as  the  same 
remains  on  file  and  of  record  in  my  office,  and  that 
the  same  constitutes  the  Supplemental  Record  on 
Appeal  of  said  Appellants  and  Appellees  afore- 
named, from  the  Judgment  of  the  District  Court 
of  the  United  States  for  the  Eastern  District  of 
Washington  to  the  United  States  Circuit  Court  of 
Appeals  for  the  Ninth  Circuit. 

I  Further  Certify  that  included  in  the  supple- 
mental transcript  of  record  on  appeal  is  a  copy  of 
all  exhibits  designated  by  counsel  for  said  Appel- 
lants and  Appellees,  except  Plaintiff's  Exhibits  4, 
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6,  41,  42,  43,  45,  46,  47,  48,  64,  70,  90,  123  and  129; 
Defendants,  Maori's,  Exhibits  15-a,  34,  35,  50, 
50-a,  67,  74,  77,  78,  81,  82,  99,  100,  104,  105,  106, 
107,  108,  109,  110,  111,  112,  113,  114,  115  and  116; 
Defendants,  Goerij^  and  Philp's,  Exhibit  122;  and 
Identifications  72  and  120;  which  are  original  ex- 
hibits and  are  being  transmitted  pursuant  to  order 
of  the  District  Court.  Said  original  exhibits  and 
copies  are  being  sent  under  separate  cover. 

I  Further  Certify  that  the  fees  of  the  Clerk  of 
this  Court  for  preparing  and  certifying  that  por- 
tion of  the  foregoing  typewritten  record  as  called 
for  in  the  Designation  of  Record  on  Appeal  of  the 
Appellants,  Sam  Macri,  Don  Macri  and  Joe  Macri, 
amount  to  $162.40,  and  the  same  has  been  paid  in 
full  by  Tom  W.  Hoi  man,  of  attorneys  for  said 
Appellants. 

I  Further  Certify  that  the  fees  of  the  Clerk  of 
this  Court  for  preparing  and  certifying  that  portion 
of  the  foregoing  typewritten  record  as  called  for 
in  the  Designation  of  Record  on  Appeal  of  the 
Appellants  and  Appellees,  Continental  Casualty 
Company,  amount  to  $0.50,  and  the  same  has  been 
paid  in  full  by  Eugene  D.  Ivy,  attorney  for  said 
Appellants  and  Appellees. 

In  Witness  Whereof,  I  have  hereunto  set  my  hand 
and  affixed  the  seal  of  said  District  Court  at  Yak- 
ima, Washington,  in  said  district,  this  5th  day  of 
November,  1947. 

[Seal]  A.  A  LaFRAMBOISE, 

Clerk  of  said  District  Court. 
By  /s/  THOMAS  GRANGER, 
Deputy. 
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In  tlie  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit 

No.  11707 


CONTINENTAL  CASUALTY  COMPANY,  a  cor- 
poration, 

Defendant  and  Appellant, 

vs. 

THE  UNITED  STATES  OF  AMERICA,  for  the 
use  of  M.  C.  SCHAEFER,  an  individual  doing 
business  as  CONCRETE  CONSTRUCTION 
COMPANY, 

Plaintiff  and  Appellee. 

A.  J.  GOERIG  and  CLYDE  PHILP,  individuals 
and  copartners, 

Defendants  and  Cross  Appellants, 

SAM  MAORI,  DON  MAORI  and  JOE  MAORI,  in- 
dividuals and  copartners. 

Defendants. 

APPELLANT'S  STATEMENT  OF 
POINTS 

Comes  Now  the  defendant  and  appellant  herein, 
Continental  Casualty  Company,  a  corporation,  and 
pursuant  to  Rule  19  of  the  above  entitled  coui-t 
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states  that  it  will  rely  upon  the  following  points 
in  the  prosecution  of  its  appeal  from  the  judg- 
ment herein: 

1.  The  United  States  District  Court  erred  in 
rendering  judgment  in  favor  of  the  plaintiff  and 
against  this  defendant,  for  the  reasons  that  the 
surety  on  a  contractors  payment  bond,  such  as  this 
defendant,  is  not  legally  liable  for  damages  for 
breach  of  the  principal  contractor  Macri  Company 
in  the  performance  of  its  sub-contract  with  the 
plaintiff,  and  there  was  no  evidence  presented  seg- 
regating the  items  of  the  plaintiff's  expense  within 
and  without  the  said  sub-contract. 

2.  The  Court  erred  in  concluding  and  holding  as 
a  matter  of  law  that  imder  the  Miller  Act  the  surety 
on  the  contractor's  payment  bond  is  legally  liable 
for  payment  of  compensation  to  a  sub-contractor  on 
quantum  meruit  for  labor  and  material  furnished 
and  the  reasonable  value  of  the  work  done  necessi- 
tated by  breach  of  the  sub-contract  by  the  principal 
contractor  by  delaying  the  job  or  improperly  per- 
foraiing  the  same  or  failing  to  do  the  things  re- 
quired under  the  said  sub-contract,  and  the  court 
erred  in  rendering  judgment  in  favor  of  the  plain- 
tiff against  this  defendant  upon  that  basis. 

3.  The  Court  erred  in  denying  this  defendant's 
motion  for  new  trial  for  the  same  reasons. 

4.  The  Court  erred  in  failing  and  refusing  to 
hold  that  any  amounts  recoverable  by  the  plaintiff 
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from  the  defendant  Maoris  in  excess  of  $2,656.46 
was  without  the  scope  of  the  said  sub-contract  and 
therefore  not  recoverable  against  the  surety,  Con- 
tinental Casualty  Company. 

/s/  EUGENE  D.  IVY, 

/s/  ELWOOD  HUTCHESON, 

Attorneys  for  Appellant  Con- 
tinental Casualty  Company. 

Service  accepted  and  copy  received  of  the  fore- 
going Appellant's  Statement  of  Points  and  Desig- 
nation of  Record  this  14th  day  of  August,  1947. 

OLSON  &  PALMER, 

Attorneys  for  use  plaintiff, 
M.  C.  Schaefer, 

BROWN  &  HAWKINS, 

Attorneys    for    cross    appel- 
lants, Goerig  and  Philp. 

[Endorsed] :     Filed  Aug.  15,  1947. 
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[Title  of  Circuit  Court  of  Appeals  and  Cause.] 

ADOPTION  OF  POINTS  ON  APPEAL 
Come  now  the  appellants  A.  J.  Goerig  and  Clyde 
Philp  and  adopt  the  points  on  appeal  filed  in  the 
United  States  District  Court  for  the  Eastern  Dis- 
trict of  Washington.  The  appellants  intend  to  point 
out  and  claim  as  errors  all  such  matters  and  all 
adverse  rulings. 

/s/  NAT  U.  BROWN, 

/s/  KENNETH  C.  HAWKINS, 

Attorneys     for     cross  -  appel- 
lants, Groerig  and  Philp. 

Service  Accepted  and  Copy  Received  of  the  fore- 
going Adoption  of  Points  on  Appeal  this  2nd  day 
of  September,  1947. 

/s/  HARRY  L.  OLSON, 
/s/  FRED  C.  PALMER, 

Attorneys  for  Appellee  M.  C. 
Schaefer. 

/s/  EUGENE  D.  IVY, 

Attorney  for  Appellant  Conti- 
nental Casualty  Company. 

Copy  of  the  within  Adoption  of  Points  on  Appeal 
served  on  defendants  Macris  by  mailing  a  triie  copy 
thereof  to  Brethorst,  Hoi  man.  Fowler  &  Dewar, 
1710  Hoge  Building,  Seattle,  Washington,  on  Sep- 
tember 2,  1947. 

/s/  KENNETH  C.  HAWKINS, 

Of  Brown  &  Hawkins,  attor- 
neys  for   cross  -  appellants, 
Goerig  and  Philp. 
[Endorsed] :     Filed  Sept.  5,  1947. 
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STATEMENT  OF  POINTS  ON  APPEAL  OF 
APPELLANTS  SAM  MACRI,  DON  MAORI 
AND  JOE  MACRI 

Come  Now  the  appellants  Sam  Macri,  Don  Macri 
and  Joe  Macri  and  adopt  the  points  on  appeal  filed 
in  the  United  States  District  Court  for  the  Eastern 
District  of  Washington.  The  appellants  intend  to 
point  out  and  claim  as  error  all  such  matters  and 
all  adverse  rulings. 

/s/  S.  W.  BRETHORST, 
/s/  TOM  W.  HOLMAN, 
/s/  THOMAS  N.  FOWLER, 
/s/  WARREN  L.  DEWAR, 

Attorneys  for  Appellants  Sam 

Macri,  Don  Macri  and  Joe 

Macri. 

[Endorsed]:     Filed  Nov.  6,  1947. 
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JURISDICTION 
This  action  was  commenced  in  the  federal  district 
court  under  the  Miller  Act,  U.S.C.A.  title  40,  sec.  270a,  270b; 
49  Stat.  793,  794.  It  is  expressly  so  stated  in  appellee 
Schaefer's  amended  complaint,  and  the  jurisdiction  of  said 
court  was  expressly  based  thereon.  (R.  2,  10).  The  dis- 
trict court  so  found.     (95,  97,  104). 

(All  numerical  references  herein,  unless  otherwise  in- 
dicated, are  to  the  pages  of  the  printed  transcript  of  record 
herein.     All  italics  are  ours). 

This  is  an  action  by  a  subcontractor  to  recover  an  al- 
leged balance  for  services  in  the  construction  of  a  federal 
irrigation  project,  the  defendants  being  the  principal  con- 
tractors, their  partners  or  joint  adventurers,  and  their 
surety. 

The  case  comes  within  the  usual  appellate  jurisdiction 
of  this  Court  upon  appeal  from  final  judgments  in  actions 
at  law  or  in  equity,  U.S.C.A.  title  28,  sec.  225.  Final  judg- 
ment was  entered  in  the  district  court  on  May  1,  1947. 
(112-115).  Notice  of  appeal  therefrom  was  filed  on  May 
20,  1947.     (118). 
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STATEMENT  OF  THE  CASE 

Where  the  principal  contractors  on  a  federal  irrigation 
construction  project  breach  the  terms  of  a  subcontract  by 
them  to  be  performed,  so  that  the  subcontractor's  per- 
formance thereof  is  thereby  delayed  and  rendered  more 
difficult  and  expensive,  and  the  subcontractor  sustains 
damages  by  reason  thereof,  and  the  full  agreed  contract 
price  has  been  paid  to  the  subcontractor,  and  the  same 
admittedly  represents  the  full  reasonable  value  of  the 
services  in  performing  said  subcontract,  were  it  not  for 
such  breach  by  the  principal  contractors,  is  the  surety  on 
the  principal  contractors'  statutory  payment  bond  liable 
to  the  subcontractor  for  damages  for  such  breach  of  con- 
tract in  a  suit  brought  on  a  quantum  meruit  theory  to  re- 
cover the  alleged  reasonable  value  of  the  services  per- 
formed? 

That  is  the  principal  question  involved  on  this  appeal. 
The  district  court  answered  in  the  affirmative,  in  the  erron- 
eous belief  that  such  is  the  state  law  in  Washington  and 
that  the  state  law  in  such  an  action  in  the  federal  district 
court  under  the  Miller  Act  is  controlling.  Appellant  de- 
nies both  of  these  propositions  and  contends  that  the  said 
question  should  be  definitely  answered  in  the  negative, 
and  the  action  should  be  dismissed  as  to  the  surety. 

This  is  an  action  brought  by  the  appellee,  the  United 
States,    for   the    use    of   M.    C.    Schaefer,    doing   business 


as  Concrete  Construction  Company,  the  subcontractor, 
against  the  appellants,  Sam  Macri,  Don  Macri  and 
Joe  Macri,  doing  business  as  Macri  Company,  the  princi- 
pal contractors,  and  A.  J.  Goerig  and  Clyde  Philp,  a  co- 
partnership doing  business  as  Goerig  and  Philp,  Macri's 
silent  partners  and  joint  adventurers,  and  Continental  Cas- 
ualty Company,  a  corporation,  their  surety,  to  recover 
for  certain  losses  sustained  in  the  construction  of  earth- 
work and  structures  on  certain  laterals  and  sublaterals 
of  the  federal  irrigation  project  known  as  the  Roza  Divi- 
sion, Yakima  Project,  near  Yakima,  Washington. 

The  use  plaintiff,  hereinafter  referred  to  as  appellee 
or  Schaefer,  sued  to  recover  the  sum  of  $57,618.87  as  the 
alleged  unpaid  balance  of  the  reasonable  value  of  the  work, 
labor  and  expenses  on  the  theory  of  quantum  raeruit  after 
alleged  breach  of  the  subcontract  by  Macri  Company,  the 
principal  contractors,  hereinafter  referred  to  as  Macri.  (12). 

The  case  was  tried  to  the  court  without  a  jury,  plain- 
tiff's demand  for  jury  having  been  waived.  The  court  ren- 
dered a  lengthy  oral  decision,  (2208),  made  findings,  (94), 
denied  defendants'  motions  for  judgment  and  for  new  trial, 
(115-117)  and  entered  judgment  in  favor  of  the  plaintiff 
in  the  sum  of  $56,764.97,  together  with  interest  at  the  rate 
of  6%  from  May  1,  1947,  and  costs  in  the  sum  of  $921.70, 
against  the  defendants,  Sam  Macri,  Don  Macri  and  Joe 
Macri,  individuals  and  co-partners  doing  business  as  Macri 


Company,  and  the  Continental  Casualty  Company,  a  cor- 
poration, and  each  of  them.     (112). 

This  is  an  appeal  of  the  defendant  surety.  Continental 
Casualty  Company,  from  said  judgment.  (118).  There- 
after defendants  Goerig  and  Philp  cross-appealed  from  the 
judgment  which  allowed  this  appellant  to  have  judgment 
over  against  them.  (114,  129).  A  considerable  time  after 
the  taking  of  our  appeal  and  the  ordering  of  the  record 
therefor,  the  defendants  Macri  also  cross-appealed  and 
ordered  the  remainder  of  the  record.  (136).  See  decision 
of  this  court,  March  31,  1948,  upon  motion  to  dismiss  Macri 
appeal. 

Of  course  obviously  if  the  action  is  dismissed  on  the 
appeal  of  Macri  Company,  it  must  be  likewise  dismissed  on 
our  appeal.  It  is  elementary  that  the  liability  of  a  surety 
can  never  be  greater  than  that  of  the  principal. 

Without  repeating  the  same  herein,  we  therefore  rely 
upon  the  contentions  made  and  authorities  cited  in  the 
brief  of  appellant  Macri  Company  herein.  However,  with- 
out waiving  those  contentions  and  without  making  any 
admissions  as  to  the  facts,  we  shall  in  this  brief  assume  for 
the  sake  of  the  legal  argument  that  the  facts  are  in  ac- 
cordance with  the  contentions  of  the  appellee  Schaefer's 
evidence  and  the  district  court's  findings  of  fact  (94)  as 
follows: 

On  December  7, 1943,  appellant  Macri  Company  entered 


into  a  contract  with  the  United  States,  No.  12r-14825  for 
earthwork,  pipe  Hnes  and  structures,  laterals  59.3  to  69.8 
and  sublaterals,  Roza  Division,  Yakima  Project,  Washing- 
ton, for  a  total  contract  price  of  $128,550.95.  (Pltf.  Ex. 
1;  96,  158,  172). 

(The  same  was  referred  to  in  this  record  as  contract 
or  specifications  No.  1062.  Much  evidence  was  introduced 
as  to  contract  No.  1068  between  the  same  parties,  but  the 
same  is  not  involved  on  this  appeal). 

The  work  under  the  contract  consisted  of  excavation 
work  and  thereafter  the  construction  of  numerous  con- 
crete structures. 

On  the  same  date  appellant  Maori  Company  as  prin- 
cipal and  this  appellant  Continental  Casualty  Company 
as  surety  executed  a  statutory  "payment  bond"  to  the 
United  States  as  obligee  in  the  sum  of  $64,275.48  pursuant 
to  the  said  Miller  Act  of  August  24,  1935,  conditioned  as 
follows: 

''Pursuant  to  the  act  of  Congress  approved  August  24, 
1935.  .  .  . 

"Now,  therefore,  if  the  principal  shall  promptly  make 
payment  to  all  persons  supplying  labor  and  material  in 
the  prosecution  of  the  work  provided  for  in  said  con- 
tract, and  any  and  all  duly  authorized  modifications  of 
said  contract  that  may  hereafter  be  made,  notice  of 
which  modification  to  the  surety  being  hereby  waived, 
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then  this  obhgation  to  be  void;  otherwise  to  remain  in 
full  force  and  virtue."     (Pltf.  Ex.  1;  96,  158,  172). 

This  bond  was  written  pursuant  to  Maori's  written 
"application  for  bond,"  'wherein  the  Macri  partners  agreed 
to  indemnify  this  appellant  against  any  loss  thereunder 
and  agreed  to  pay  its  reasonable  attorneys'  fees,  costs  and 
expenses.     (Casualty  Co.  Ex.  10;  98,  105,  158,  172). 

On  December  11,  1943,  Macri  Company  and  Goerig  and 
Philp  entered  into  a  written  "joint  venture  agreement" 
whereby  they  agreed  to  divide  the  profits,  if  any,  derived 
from  said  government  contract,  and  each  of  them  agreed  to 
pay  the  losses  and  liabilities,  if  any,  incurred  thereunder. 
(Macri  Ex.  7;  97,  98,  158,  176).  Said  joint  venture  agree- 
ment specifically  ratified  and  adopted  for  and  on  behalf 
of  said  joint  venture  the  bond  and  application  for  bond 
executed  four  days  previously.     (98). 

The  work  to  be  done  is  described  more  fully  in  Specifi- 
cations No.  1062  issued  by  the  government.  (Pltf.  Ex.  3; 
158,  174). 

On  March  14,  1944,  Macri  Company  as  principal  con- 
tractor and  Schaefer  doing  business  as  Concrete  Construc- 
tion Company  as  subcontractor  entered  into  a  subcontract 
whereby  Schaefer  agreed: 

"To  furnish  all  labor,  and  necessary  equipment  to  do 
all  the  concrete  work,  formwork,  cut,  bend  and  install 
all  reinforcing  steel,  all  such  work  as  shown  on  the 


Plans  and  as  specified  in  the  Specifications  No.  1062, 
Contract  No.  12r-14825,  Roza  Division,  Yakima  Project, 
Washington.  Subcontractor  shall  strip  and  clean  all 
concrete  forms,  remove  nails  from  same  and  pile  same 
in  neat  piles,  after  concrete  has  been  poured  in  accord- 
ance with  Plans,  Specifications  and  Government  In- 
spection and  has  had  the  proper  time  to  set  up.  Forms 
at  completion  to  be  the  property  of  the  General  Con- 
tractor. .  .  . 

"All  materials  except  form  wire,  nails  and  curing  ma- 
terial will  be  furnished  by  General  Contractor  or/and 
Owner.  Subcontractor  will  furnish  the  above  wire, 
nails  and  curing  material.  .  .  . 

"That,  subject  at  all  times  to  the  due  performance  by  the 
Subcontractor  of  his  agreements  hereunder,  the  Prin- 
cipal Contractor  shall  pay  the  Subcontractor  for  the 
work  as  follows: 

1:  The  total  sum  of  Twenty  Six  &  00/100  Dollars  per 
cubic  yard  of  concrete  installed 

Dollars  ($26.00),  in  current  funds  at  Yakima,  Wash- 
ington. .  .   . 

"For  the  purpose  of  fixing  the  amount  of  said  payments 
the  value  of  work  done  for  which  payment  is  made 
shall  be  computed  according  to  estimates  made,  de- 
termined and  allowed  by  the  Principal  Contractor.  .  .  . 

"5.  If  the  work  hereunder  shall  be  delaj'^ed  by  any  act, 
neglect  or  default  of  the  Owner  or  of  the  Principal 
Contractor  upon  the  entire  work,  or  by  fire,  earth- 
quake. Act  of  God,  war,  strikes,  picketing  or  boycott 
not  occasioned  by  any  act  of  neglect  of  the  Subcontrac- 
tor, unavoidable  delays  of  a  common  carrier  solely 
due  to  accidents  affecting  the  delivery  of  materials, 
or  by  abandonment  of  work  by  employees  through 
no  fault  of  the  Subcontractor,  then  the  time  herein 
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fixed  for  completion  of  the  work  shall  be  extended 
for  a  period  equivalent  to  the  time  lost  by  any  or  all 
of  the  reasons  aforesaid;  provided,  however,  that  no 
such  extension  of  time  shall  be  made  or  allowed  unless 
the  Subcontractor  shall  give  the  Principal  Contractor 
notice,  in  loriting,  within  five  days  after  the  occurrence 
of  any  such  act,  omission  or  event,  specifying  the  fact 
and  cause  of  delay.  .  .  . 

"Any  damage  for  which  the  Subcontractor  may  be 
liable  hereunder,  because  of,  or  resulting  from  delay, 
shall  not  be  mitigated  or  reduced  because  of  the  fact 
that  such  delay  was  caused  by  any  act,  omission  or 
event  hereinabove  in  this  paragraph  mentioned,  unless 
the  notice  above  required  is  given  by  the  Subcontractor 
to  the  Principal  Contractor."    (Pltf .  Ex.  5;  99,  158, 175) . 

No  such  written  notice  was  ever  given  by  appellee.  No 
notice  was  ever  gii^en  to  appellant  surety  of  Macri's  alleged 
breach  of  contract. 

It  is  undisputed  that  the  total  agreed  contract  price 
under  said  subcontract  at  the  agreed  rate  of  $26.00  per 
cubic  yard  of  concrete  installed,  based  upon  the  total  yard- 
age of  concrete  as  allowed  by  the  government  engineers, 
was  $35,271.12.  Prior  to  suit  Macri  paid  Schaefer  $32,614.66. 
It  is  so  stipulated  in  the  pre-trial  order.  (78,  104).  This 
leaves  an  unpaid  balance  of  the  contract  price  of  only 
$2656.46.     (124,2258). 

Appellee's  claim  is  actually  composed  of  two  parts: 

(1)  Compensation  for  doing  what  was  not  included 
in  the  concrete  work  to  be  done  by  appellee  under  the 


subcontract,  but  which  on  the  contrary  under  the  subcon- 
tract and  the  principal  contract,  were  to  be  performed  by 
Macri,  the  principal  contractor,  and 

(2)  For  additional  costs  and  expenses  incurred  by 
appellee  in  performing  his  own  work  under  the  subcontract 
by  reason  of  delay  thereof  due  to  breach  of  contract  by 
Macri  in  not  having  proper  excavation  or  earth  work  and 
fine  grading  timely  completed,  form  lumber  of  suitable 
quality  available,  etc. 

Appellee  has  made  no  attempt  to  segregate  his  claim 
as  between  these  two  categories.  He  admits  that  he  cannot 
do  so.  He  admits  that  from  day  to  day  his  men  were 
spending  a  large  part  of  their  time  doing  the  things  which 
Macri  should  have  done  under  the  contract. 

It  is  our  contention  that,  manifestly,  both  of  these 
claims  or  categories  constitute  damages  for  breach  of  con- 
tract on  the  part  of  Macri.  Neither  of  them  is  work  re- 
quired to  be  done  by  appellee  under  the  subcontract.  Both 
are  outside  of  the  subcontract. 

Appellee's  voluminous  evidence  as  to  the  alleged 
breaches  of  the  subcontract  by  Macri  are  briefly  summar- 
ized as  follows  in  paragraphs  12,  13  and  14  of  the  district 
court's  findings  of  fact: 

"That  it  was  the  obligation  of  the  defendants  Macri 
Company  to  do  the  excavation  in  such  a  way  as  to 
afford  reasonable  clearance  and  a  reasonable  oppor- 
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tunity  for  the  subcontractor  to  properly  and  efficiently 
carry  out  its  part  of  the  work,  and  that  the  clearance 
reasonably  required  where  a  form  had  to  be  placed 
between  the  concrete  and  the  bank  required  an  excava- 
tion of  1  foot  out  at  the  base  of  the  excavation  from 
the  outside  wall  of  the  concrete  structure  to  be  in- 
stalled and  a  slope  of  one  to  one  on  the  bank;  that 
the  excavation  made  by  Maori  &  Company  was  not 
made  in  that  manner  but  was  made  approximately 
one  foot  out  from  the  base  of  the  concrete  structure 
and  with  practically  vertical  banks,  and  that  the  ex- 
cavation was  not  done  in  a  manner  to  give  sufficient 
clearance,  that  is,  there  was  not  sufficient  slope,  there 
was  not  sufficient  width  in  the  excavation  to  enable 
the  subcontractor  to  efficiently  and  properly  construct 
his  forms  and  that  he  was  hindered  in  the  progress  of 
the  work,  and  that  the  use  plaintiff's  carpenters  in- 
stalling the  forms  had  to  make  extra  excavation  and 
that  this  was  the  rule  rather  than  the  exception  in 
the  progress  of  the  work. 

"That  the  defendants  Maori  and  Company  failed  to  do 
the  fine  grading  in  accordance  with  the  lay-out  plans 
and  specifications;  that  it  was  defectively  and  improp- 
erly done  and  that  in  most  instances  the  carpenters 
had  to  do  the  fine  grading  before  they  could  install 
the  forms  and  that  this  increased  the  amount  of  work 
the  use  plaintiff  had  to  do  and  hindered  and  inter- 
fered with  his  progress  of  the  work. 

"That  the  defendants  Maori  Company  failed  to  make 
the  excavations  on  time  and  in  an  orderly  sequence 
and  manner  so  as  to  enable  the  use  plaintiff  to  proceed 
as  he  should  have  been  able  to  do  with  prompt  progress 
of  the  work. 

"That  with  reference  to  the  lumber  which  the  defend- 
ants Maori  Company  were  to  furnish  under  the  sub- 
contract on  Job  1062,  sufficient  lumber  was  not  fur- 
nished, it  was  not  furnished  on  time  and  the  quality  was 
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not  proper  and  suitable  for  the  work  intended;  that 
much  of  the  time  there  was  missing  some  essential 
type  of  lumber  so  the  work  was  hindered  and  delayed 
because  of  lumber  not  being  properly  furnished,  not 
furnished  in  sufficient  quantity  and  not  furnished  in 
the  quality  which  was  the  minimum  requirement  for 
work  of  this  kind. 

"That  the  defendants  Macri  Company  breached  their 
subcontract  in  the  particulars  hereinabove  set  forth  and 
that  said  breach  on  the  part  of  defendants  Macri  Com- 
pany was  willful  and  negligent  both  as  to  the  character 
of  excavations  and  fine  grading  and  the  time  it  was 
done  and  the  amount  and  quality  of  lumber  and  the 
time  it  was  furnished  and  that  this  breach  on  the  de- 
fendant Macri  Company's  part  was  a  continuing  breach 
which  continued  and  existed  and  persisted  throughout 
the  entire  performance  of  said  contract  1062  until  the 
very  end  of  its  performance  by  the  use  plaintiff." 
(100-102). 

From  time  to  time  Schaefer  made  oral  complaints 
to  Macri,  and  Macri  promised  to  do  better,  but  according 
to  appellee's  evidence  did  not  do  so.     (102-3). 

The  foregoing  alleged  breaches  of  the  subcontract  were 
denied  by  Macri  and  his  witnesses,  but  without  admitting 
the  same,  we  shall  assume  herein  for  the  sake  of  the  legal 
argimient  that  Macri  breached  the  subcontract  in  said 
respects. 

Each  of  the  foregoing  acts,  if  true,  constitute  a  breach 
of  the  subcontract  on  the  part  of  Macri.  Appellee's  evi- 
dence also  showed  that  Macri's  said  breaches  of  the  sub- 
contract rendered  performance  thereof  more  difficult  and 
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expensive  for  appellee  through  delaying  and  otherwise 
hindering  his  work  and  increasing  the  amount  of  work  to 
be  done  by  him  in  order  to  complete  the  job. 

Appellee's  evidence,  if  true,  shows  that  in  this  man- 
ner he  sustained  substantial  damages  by  reason  of  Macri's 
said  breaches  of  the  subcontract,  in  that  the  same  was 
thereby  rendered  more  difficult  and  expensive  for  appellee. 
Appellee,  as  we  understand,  concedes  that  the  surety  is  not 
liable  for  damages  for  breach  of  the  contract.  He  is  at- 
tempting, however,  to  do  indirectly  what  he  admittedly 
cannot  legally  do  directly,  namely,  recover  damages  from 
the  surety  for  the  breach  of  the  subcontract  on  the  ingenious 
theory  of  a  quantum  meruit  recovery  for  the  reasonable 
value  of  the  services  performed.  He  contends  that  the 
value  of  those  services  was  far  in  excess  of  the  agreed  con- 
tract price,  which  (with  a  minor  exception  hereinabove 
stated)  he  has  admittedly  received,  hy  reason  of  such 
breaches  of  the  subcontract  by  Macri.  It  is  that  excess  for 
which  he  has  recovered  judgment  against  the  surety  herein. 
The  district  court  found  that  the  reasonable  value  of  the 
services  performed  was  $89,498.71,  from  which  was  de- 
ducted the  agreed  contract  price  paid  in  the  sum  of  $32,- 
614.66,  and  entered  judgment  against  appellant  surety,  as 
well  as  Macri,  for  the  difference  in  the  sum  of  $56,764.97, 
plus  interest  and  costs,  the  same  being  substantially  the 
full  amount  sued  for.     ( (104,  113;  Pltf.  Ex.  63) . 
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Appellee's  evidence  admittedly  made  no  segregation 
of  the  items  of  expense  incurred  by  him  within  and  with- 
out the  contract. 

It  is  also  undisputed  that  appellee  never  gave  Macri 
any  written  notice  of  any  such  breaches  as  required  by 
the  subcontract  hereinabove  quoted.     (Art.  3,  Par.  5,  Pltf. 

Ex.  5;  175). 

That  appellee  is  actually  seeking  recovery  of  damages 
for  Macri's  alleged  breach  of  contract  is  shown  by  the  fol- 
lowing statement  of  appellee's  counsel  in  objecting  to  the 
introduction  in  evidence  of  a  certain  letter: 

"My  point  is,  it  is  wholly  immaterial  to  whether  we're 
entitled  to  damages  against  Macri  or  he's  entitled  to 
damages  against  us."     (396) . 

Appellee  on  cross-examination  admitted: 

"Q.     What  were  the  things  that  you  were  requiring  him 
to  do  in  order  for  you  to  continue? 

A.     To  change  his  method  of  excavation,  and  to  do  his 
own  excavating  instead  of  forcing  it  on  us  to  do. 

Q.     You  then  did  a  certain  amount  of  excavating  not 
required  by  the  contract? 

A.     That's  right. 

Q.     And  you  have  the  cost  of  that  segregated,  do  you? 

A.    No. 
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Q.  Now,  what  other  matters  were  you  requiring  Mr. 
Macri  to  do  in  order  for  you  to  stay? 

A.  For  him  to  supply  lumber,  and  to  not  only  do  the 
excavating  according  to  specifications,  but  to  get 
on  with  the  excavation  so  we  could  make  some 
progress  in  our  work. 

Q.     You  complained  of  his  delay? 

A.     That's  right. 

Q.     And  what  else,  Mr.  Schaefer? 

A.  Well,  there  was  his  general  excavating,  the  hand 
excavating,  and  fine  grading,  the  lumber,  and  the 
slowness  of  his  progress  in  doing  that  work  and 
supplying  the  lumber. 

Q.  And  those  were  all  viatters  required  of  him  under 
his  contract  and  under  the  subcontract  with  you? 

A.     That's  correct. 

Q.  And  are  those  the  matters  complained  of  in  your 
first  cause  of  action,  Mr.  Schaefer? 

A.    Yes. 

Q.  Making  up  the  amount  asked  for  in  your  first  cause 
of  action? 

A.     That's  right."     (406-7). 

Appellee  conceded  that  after  April  29,  1944,  the  original 
written  subcontract  was  abandoned  and  appellee  was  pro- 
ceeding under  a  new  oral  contract: 

"Q.     Mr.  Schaefer,  after  you  had  your  conversation  with 
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Macri  in  which  you  allege  that  an  oral  arrange- 
ment was  made  for  extra  compensation,  did  you 
keep  any  separate  track  of  the  extra  costs? 

A.     Separating  the  costs? 

Q.     That's  right.     . 

A.     No. 

Q.  You  have  no  means,  then,  of  arriving  at  any  figure 
that  could  he  charged  under  your  theory  of  the 
case  to  Mr.  Macri  under  the  so-called  alleged  oral 
contract? 

A.  The  oral  agreement  was  that  he  was  going  to  be 
paying  all  the  costs.  There  wasn't  a  dividing  there 
between  that  which  was  contract  and  which  was 
additional  work,  and  you  just  couldn't  possibly 
break  down  the  number  or  give  any  definite  proof 
that  you  were  only  going  to  be  required  to  make, 
we'll  say,  25  trips,  or  20  trips,  from  the  yard  to 
the  job  site,  and  that  the  rest  of  the  hauling  of  the 
forms  would  be  from  structure  to  structure,  as 
compared  with  the  number  of  trips  required  and 
that  we  would  make  from  the  shop  to  each  struc- 
ture out  in  the  field  and  back  to  the  shop  again 
with  forms  for  repair;  it's  just  a  physical  impossi- 
bility. 

Q.  Can  you  by  date  fix  a  time  and  place  after  which 
you  assume  that  the  original  contract  was  abro- 
gated and  a  new  oral  contract  was  substituted?  .... 

Witness:  That  was  April  29  in  the  field,  on  job  1062, 
and  again  a  verification  of  that  on  June  15.  .  .  . 

Q.  Which  date  have  you  selected,  Mr.  Schaefer,  June 
15  or  April  29? 
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A.  Well,  it  was  April  29,  was  the  first  agreement,  and 
then  the  other  was  a  verification  of  it. 

Q.  And  your  claim  is  an  abandonment  of  the  original 
contract  after  June  29 — after  April  29,  is  that  cor- 
rect? 

A.     My  claim  is  that  we  had  then  an  oral  contract. 

Q.     You  what? 

A.  I  say,  my  claim  is  that  we  then  had  an  oral  con- 
tract."    (1368-9-70). 

Appellee  further  admitted: 

Q.  Mr.  Schaefer,  you  made  response  to  counsel  that 
you  couldn't  submit  a  bill  until  the  job  was  fin- 
ished, for  the  additional  cost.  Will  you  please 
explain  that? 

A.  How  could  I  determine  what  my  bill  was  to  be 
until  I  was  through  with  the  job? 

The  Court:  Well,  answer  the  questions. 

Mr.  Olson:   Mr.  Schaefer,  just  answer  the  questions. 

A.  Well,  I  couldn't  determine  what  my  cost  was  until 
I  was  through  with  the  job. 

Q.  Then  no  detail  at  all  was  kept  of  any  additional 
costs,  is  that  correct? 

A.    No,  we  didn't  keep  the  cost  in  that  manner,  no. 

Q.  You  have  no  record,  then,  of  any  of  the  additional 
costs  which  you  are  stating  that  Mr.  Macri  caused 
you  over  and  above  your  contract? 
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A.  We  had  a  certain  amount  of  segregation  in  our 
daily  reports,  but  there  is  so  much  of  the  work 
that  you  just  couldn't  segregate. 

Q.  Was  it  a  part  of  your  agreement  with  Mr.  Macri 
on  April  29,  and  again  spoken  of  on  June  15,  that 
no  detail  of  additional  cost  would  be  submitted 
until  the  end  of  the  job?  ...  . 

A.  There  was  no  such  conversation,  that  is,  there  was 
no  conversation  on  that  point. 

Q.     There  was  no  agreement  on  that  point? 

A.  There  was  agreement  that  he  was  going  to  pay  for 
all  our  additional  cost  and  expense.  He  was  going 
to  pay  for  all  our  costs. 

Q.  But  you  kept  no  record  of  the  additio7ial  cost,  is 
that  correct? 

A.  Not  as  such,  no.  They  weren't  segregatahle...  You 
couldn't  segregate  them. 

The  Court:  ....  I  thought  there  was  no  question  here 
at  this  stage  of  the  trial  that  there  has  been  no 
effort  to  segregate  the  costs.  You  make  no  claim 
of  that,  do  you,  Mr.  Olson?  I  think  your  conten- 
tion is  that  the  oral  contract  entirely  superseded 
the  written  contract,  and  that  there  was  no  occa- 
sion for  a  statement  being  made  or  rendered  as 
to  additional  cost.    Is  that  your  position? 

Mr.  Olson:  That  is  our  positioyi  with  reference  to  the 
oral  agreement,  your  Honor."     (2154-5-6). 

Appellee's  expert  witness  AUyn  R.  Hunter,  who  also 
wrote  a  bond  for  appellee,  testified  that  he  was  present  at 
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a  conversation  when  Macri  is  alleged  to  have  stated  that 
he  would  pay  appellee's  additional  costs  and  expeyises  on 
this  job.     (930-1). 

Hunter  also  testified  that  if  Macri  had  not  breached  the 
subcontract,  appellee  could  have  completed  the  same  within 
75  working  days,  and  that  the  delay  therein  caused  by 
Macri's  breach  of  contract  would  make  appellee's  cost  of 
performance  two  or  three  times  more  than  it  would  have 
otherwise  been.     (939-943). 

The  impossibility  of  segregating  appellee's  cost  of  per- 
forming the  subcontract,  if  Macri  had  properly  performed, 
and  his  cost  of  performing  in  view  of  Macri's  alleged  breach, 
was  further  conceded  by  appellee's  counsel: 

"Mr.  Olson:  Yes,  but  your  Honor,  the  thing  they  are 
going  on  is  that  thej'^  want  to  segregate  it,  they  want 
to  take  the  contract  price  of  so  much  and  then  place 
a  separate  and  distinct  value  on  those  delays,  and 
that's  not  the  theory  of  our  case.  We're  not  limited  to 
that,  and  they  know,  as  we  do,  your  Honor,  that  it  is 
a  physical  and  practical  impossibility  for  anybody  on 
this  job  to  divide  between  the  time  it  takes  to  put  that 
form  in  how  much  of  their  time  that  they  spent  as  car- 
penters in  putting  in  the  form  if  they  hadn't  been 
hampered  by  that  bank,  and  how  much  of  the  time  on 
each  excavation  was  used  up  because  of  the  bank 
being  in  the  way,  and  the  hole  not  being  ready,  so 
we  go  on  this  general  testimony,  your  Honor,  that 
had  these  things  been  done  right,  and  I  realize  I'm 
using  the  word  "right"  loosely,  but  the  Court  under- 
stands me,  that  it  could  have  been  all  done  in  four 
months,  which,  your  Honor,  wouldn't  have  carried 
this  job  over  the  winter,  and  it  is  by  virtue  of  the  fact 
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that  instead  of  being  able  to  do  that  we  were  held  up 
thirteen  months,  Fm  asking  this  witness  if  he  can't 
evaluate  within  the  confines  of  two  or  three  times. 
If  he  can  come  that  close  to  it,  now,  if  the  witness  can, 
and  he's  an  expert,  if  they  can  tear  down  his  testi- 
mony on  cross-examination,  let  them  try.  Counsel  says 
he  can  evaluate  that  cost  just  as  good  as  this  witness 
can.  Maybe  he  can,  I  can't.  It  seems  to  me  it  is  proper 
to  go  into  that  for  the  purpose  of  substantiating  in  a 
general  way  what  our  costs  were  on  this  project." 
(949-50). 

"'Now,  the  statement  I  did  make,  your  Honor,  that  it 
is  impossible  to  take  your  contract  and  say  that  it 
covered  for  a  certain  amount  of  labor  and  materials, 
and  to  divide,  structure  by  structure,  the  part  of  the 
services  rendered  that  were  rendered  if  the  subcontract 
had  been  complied  with  by  Mr.  Macri  and  the  amount 
of  them  that  were  the  result  of  his  non-compliance.  .  .  . 
It  is  our  position  that  by  reason  of  his  failure  to  per- 
form this  contract,  that  contract  went  out  the  window." 
(953). 

Appellee's  witnesses  conceded  that  the  reasonable  value 
of  appellee's  services  in  performing  this  subcontract,  if 
Macri  had  properly  performed  the  same,  would  not  have 
exceeded  the  agreed  price  under  the  subcontract,  namely, 
$26.00  per  cubic  yard  of  concrete. 

Appellee's  witness  Hunter  testified: 

"At  the  time  this  job  was  estimated  I  worked  up  the 

figures  myself  on  it,  and  had  somewhere  in  the 

neighborhood  of   $26.00   or   $27.00   as   a   final  figure; 

that  is  excluding  the  aggregates  and  cement  and 

lumber.  .  .  . 

Q.  Is  that,  in  your  opinion,  Mr.  Hunter,  the  fair  and 
reasonable  cost  or  value  of  these  services  referred 
to  in  my  question? 
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A.     It  is. 

The  Court:  I  assume  that  $26.00  or  $27.00,  was  that  a 
cubic  yard  of  concrete?  I  just  want  to  be  clear 
on  it. 

A.     Cubic  yard."     (960). 

"Well,  I  think  that  the  hid  which  was  made  out  by  Mr. 
Schaefer,  which  I  saw  myself  at  the  time  the  bid  was 
made  out,  i(;as  a-nipZe."     (958). 

The  same  covers  all  of  the  items  undertaken  by  ap- 
pellee's subcontract.     (962). 

Appellee's  expert  witness  Lawrence  E.  Bufton  con- 
ceded that  the  reasonable  value  of  appellee's  services  in 
performing  the  subcontract,  if  Macri  had  properly  per- 
formed, was  a  little  over  $27.00  per  cubic  yard  of  concrete, 
or  substantially  the  amount  of  the  agreed  contract  price. 
(1160-3). 

Appellee's  accountant,  L.  R.  Hendershott,  conceded: 

"Q.  Mr.  Hendershott,  in  your  examination  of  the  orig- 
inal records  did  you  find  any  segregation  made  on 
the  Concrete  Construction  Company's  books  that 
would  indicate  extra  items  charged  over  and  above 
the  contract.  ; 

A.  No,  sir.  There  is  no  segregation  on  the  books." 
(1298-9). 

The  district  court  based  the  amount  of  appellee's  re- 
covery upon  Pltf .  Ex.  63  prepared  by  appellee's  accountant, 
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L.  R.  Hendershott,  which  is  an  alleged  summary  of  ap- 
pellee's costs  and  expenses  in  the  performance  of  this  job, 
together  with  certain  expenses  in  preparing  for  this  litiga- 
tion, and  overhead  and  profit  items.     (1241-2,  1252-1264). 

Pltf.  Ex.  63  includes,  and  the  court  allowed  recovery 
of  20  per  cent  for  overhead  expense,  plus  an  additional  10 
per  cent  for  profit,  shown  by  Hendershott's  testimony: 

"A.     That's  overhead  expense.    It  was  based  on  20  per 
cent  of  the  direct  cost.    That  total  is  $13,582.82. 

Q.     What  relation  does  that  figure  have  to  $68,447.66? 

A.     That  represents  20  per  cent  of  it."     (1258). 

"Q.     Now  your  profit,   10  per  cent,  will  you  explain 
that  figure? 

A.  That  is  10  per  cent  of  the  total  direct  and  indirect 
costs.  The  overhead  is  regarded  as  indirect  cost. 
It  is  10  per  cent  of  the  total  of  the  direct  and  in- 
direct costs;  it  amounts  to  $8203.05. 

Q.     And  that  makes  a  total  figure  of  how  much? 

A.     $90,233.53.  ... 

Q.  What  is  that  figure  supposed  to  indicate,  as  far 
as  your  examination? 

A.     That's  the  total  costs,  including  profit,  on  the  job. 

Q.  All  right.  Now,  your  payments  received  is  your 
next  item  shown  there.  How  much  did  the  books 
and  records  show  had  been  paid? 
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A.     $32,614.66."     (1261). 

The  district  court  held  that  appellee  could  not  recover 
on  his  first  cause  of  action  based  on  an  alleged  express  oral 
agreement  of  Macri  to  pay  extra  costs,  but  only  on  his 
alternative  second  cause  of  action  based  on  quantura  meruit. 

The  district  court  in  his  opinion  stated: 

"In  short,  the  court  finds  that  Mr.  Macri  breached  the 
subcontract,  or  those  portions  of  them  to  be  performed 
by  him  in  the  particulars  which  I  have  designated; 
that  his  breach  was  wrillful  and  negligent,  and  that  was 
true  both  as  to  the  character  of  excavations  and  fine 
grading  and  time  it  was  done,  the  amount  and  quality 
of  lumber  and  the  time  it  was  furnished,  and  that  this 
breach  of  Mr.  Macri's  part  was  a  continuing  breach, 
which  continued  and  existed  and  persisted  throughout 
the  entire  perform.ance  of  this  contract  until  the  very 
end  of  its  performance  by  Mr.  Schaefer.  ,  .  . 

"However,  the  court  cannot  find  under  the  record  here 
that  there  was  a  meeting  of  the  minds,  or  an  express 
contract  that  Mr.  Schaefer  was  to  continue  to  complete 
the  work  and  do  what  fine  grading  was  required  by 
the  defective  conditions  of  the  excavations,  and  was 
then  to  be  paid  for  the  reasonable  value  of  all  of  his 
costs.  I  think  such  a  finding  would  he  inconsistent 
with  the  other  testimony  in  the  case  here,  and  with 
the  conduct  of  Mr.  Schaefer.  He  refused  specifically 
to  take  over  the  fine  grading  and  excaimting  when  Mr. 
Macri,  according  to  the  testimony,  offered  to  turn  it 
over  to  him.  He  continued  to  complain.  It's  hard  to 
conceive  how  he  would  have  cause  for  complaint  if  he 
was  to  get  paid  for  everything  anyway,  but  he  con- 
tinued to  complain,  and  I  think  his  conduct  isn't  con- 
sistent with  the  meeting  of  the  minds  and  an  express 
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contract  that  Mr.  Macri  was  to  pay  for  the  fair  value 
of  the  services.  .  . . 

"Now,  corning  to  the  law  applicable  to  this  situation,  it 
is  of  course  difficult,  and  I  am  frank  to  say  I  think 
that  the  case  cited  by  Mr.  Ivy,  United  States  vs.  John 
A.  Johnson  and  Sons,  65  F.  Supp.  page  527,  if  it  were 
followed,  would  preclude  recovery  by  Mr.  Schaefer,  at 
least  against  the  bonding  compomy.  However,  it  is  my 
view  that  in  these  cases,  although  there  is  involved 
the  construction  of  the  Federal  statute,  the  Miller  Act, 
that  nevertheless,  so  far  as  the  substantive  rights  are 
concerned,  that  the  laio  of  the  state  is  entitled  to  first 
consideration."     (2213-5). 

"J  had  some  difficulty  coming  to  a  conclusion  as  to 
whether  general  overhead  should  be  included.  I'm 
inclined  to  think  that  it  should.  .  .  . 

"The  item  of  profit  is  another  troublesome  one."    (2222) . 

The  district  court  stated  that  the  issue  involved  on 
this  appeal  is  a  close  question,  saying: 

"As  to  Goerig  and  Philp's  liability  to  Schaefer,  and  while 
it  might  seem  at  first  blush  that  that  is  unimportant,  I 
think  that  it  might  very  well  be,  because  this  is  a  close 
case,  and  these  questions  are  close  and  in  some  re- 
spects novel  ones;  and  if  the  appellate  court  should  hold 
that  the  bonding  company  are  not  liable,  then  I  think 
the  question  of  whether  Goerig  and  Philp  are  bound 
would  be  important."     (2225). 

"7  know  it  is  a  close  and  difficult  question."     (2229). 

On  July  15,  1944,  while  the  work  was  still  in  progress, 
Macri  Company  and  Goerig  and  Philp  entered  into  a  writ- 
ten agreement  terminating  their  joint  venture  agreement 
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previously  existing.  (Macri  Ex.  7;  Goerig  Ex.  9;  98,  158, 
175,  1301,  2223-5,  2232-8).  It  is  undisputed  that  no  one 
else  was  notified  of  the  termination  of  the  joint  venture 
agreement.     (1301,  2248-9). 

The  Macri  partners  in  their  application  to  this  appellant 
for  the  bond  agreed  in  writing  to  indemnify  appellant 
against  any  loss  or  liability  and  to  pay  appellant's  costs, 
expenses  and  reasonable  attorneys'  fees.  (Casualty  Co. 
Ex.  10;  98,  158). 

The  district  court  denied  all  of  appellant's  motions, 
asd  entered  judgment  as  above  stated  in  favor  of  appellee, 
from  which  this  appellant,  and  later  Macri  Company,  have 
appealed.  Goerig  and  Philp  have  cross-appealed  from  the 
judgment  over  entered  by  the  court  in  favor  of  this  ap- 
pellant against  Goerig  and  Philp  as  the  partners  or  joint 
venturers  of  Macri  Company. 


SPECIFICATION  OF  ERRORS 
The  district  court  erred: 

1.  In  denying  the  motion  of  this  defendant-appellant, 
Continental  Casualty  Company,  for  dismissal  as  to  it  at 
the  close  of  the  plaintiff's  evidence.     (951-2,  1376-7). 

2.  In  denying  the  motion  of  this  appellant  for  dis- 
missal as  to  it  at  the  close  of  all  of  the  evidence.     (2206). 

3.  In  making  finding  of  fact  No.  15,  and  particularly 
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in  holding  that  there  was  any  implied  agreement  or  quasi- 
contract  that  appellee  was  to  be  paid  the  reasonable  value 
of  his  work  under  the  subcontract  with  the  extra  burdens 
imposed  upon  him  by  Macri  Company's  breach  thereof,  for 
the  reason  that  the  same  is  contrary  to  law  and  is  not  a 
legal  or  proper  basis  of  liability  of  the  contractor's  surety, 
and  the  same  is  contrary  to  the  evidence.     (102-3). 

4.  In  making  finding  of  fact  No.  16,  and  particularly 
in  finding  that  appellee  performed  services  of  the  reason- 
able value  therein  stated  and  that  there  is  a  balance  owing 
as  therein  stated,  for  the  reason  that  the  same  is  contrary 
to  the  evidence  and  contrary  to  law  as  relating  to  this 
appellant  surety.     (103-4). 

5.  In  making  conclusion  of  law  No.  1  that  plaintiff 
should  recover  judgment  against  this  appellant  in  the  sum 
of  $56,764.97  and  costs  or  any  other  sum,  for  the  reason 
that  the  surety  is  not  legally  liable  for  more  than  the 
agreed  contract  price.     (109-10). 

6.  In  entering  judgment  in  favor  of  appellee  against 
this  appellant  in  the  sum  of  $56,764.97  and  interest  and  costs, 
or  any  other  sum.     (113). 

7.  In  denying  this  appellant's  motion  for  new  trial. 
(115-7). 

8.  The  court  erred  in  refusing  to  dismiss  the  action 
as  to  this  appellant,  Continental  Casualty  Company. 
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9.  The  court  erred  in  finding  and  holding  that  this 
appellant  is  liable  as  siirety  on  the  contractor's  payment 
bond  for  the  reasonable  value  of  the  work  performed 
by  appellee  subcontractor  in  excess  of  the  agreed  contract 
price,  for  damages  for  breach  of  contract  by  the  principal 
contract  in  performing  the  subcontract,  either  upon  a 
quantum  meruit  theory  or  otherwise,  especially  where,  as 
in  this  case,  it  is  undisputed  that  no  segregation  was  made 
of  the  cost  of  performing  the  subcontract  as  written  and 
as  actually  performed,  in  other  words,  no  segregation  of 
the  items  of  the  subcontractor's  expenses  within  and  with- 
out the  said  subcontract. 

10.  The  court  erred  in  rendering  judgment  in  favor 
of  appellee  and  against  this  appellant  for  the  reasons  that 
the  surety  on  a  contractor's  payment  bond,  such  as  this 
appellant,  is  not  legally  liable  for  damages  for  breach  of 
the  principal  contractor  Macri  Company  in  the  performance 
of  its  subcontract  with  appellee,  and  there  was  no  evidence 
presented  segregating  the  items  of  the  appellee's  expenses 
within  and  without  the  said  subcontract. 

11.  The  court  erred  in  concluding  and  holding  as  a 
matter  of  law  that  under  the  Miller  Act  the  surety  on  the 
contractor's  payment  bond  is  legally  liable  for  payment 
of  compensation  to  a  subcontractor  on  quantum  meruit  for 
labor  and  material  furnished  and  the  reasonable  value  of 
the  work  done  necessitated  by  breach  of  the  subcontract 
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by  the  principal  contractor  by  delaying  the  job  or  im- 
properly performing  the  same  or  failing  to  do  the  things 
required  under  the  said  subcontract,  and  the  court  erred 
in  rendering  judgment  in  favor  of  the  appellee  against  this 
appellant  upon  that  basis. 

12.  The  court  erred  in  failing  and  refusing  to  hold 
that  any  amounts  recoverable  by  appellee  from  appellant 
Macris  in  excess  of  $2,656.46  was  without  the  scope  of  the 
said  subcontract  and  therefore  not  recoverable  against  the 
surety.  Continental  Casualty  Company. 

13.  The  court  erred  in  concluding  and  holding  that 
the  law  of  the  State  of  Washington  governed  and  that 
under  said  law  appellee  is  entitled  to  such  recovery  against 
this  appellant. 

14.  The  court  erred  in  concluding  and  holding  that 
this  appellant  is  liable,  among  other  things,  for  overhead 
expenses  and  alleged  loss  of  profits  of  appellee.     (2222). 


ARGUMENT 

1.     SUMMARY  OF  ARGUMENT 

Our  principal  contentions  herein  may  be  briefly  sum- 
marized as  follows: 

1.     The  federal   law  governs,   rather  than  the   law 
of  the  state  of  Washington.    This  is  not  a  case  of  concur- 
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rent  jurisdiction  based  on  diversity  of  citizenship.  Juris- 
diction of  the  federal  court  herein  is  based  solely  and  en- 
tirely upon  the  fact  that  this  is  an  action  under  the  Miller 
Act.  (U.S.C.A.,  title  40,  sec.  270  (a)  and  (b);  49  Stat.  793, 
794).  Jurisdiction  is  expressly  based  thereon  in  both  ap- 
pellee's amended  complaint  and  the  findings  of  the  district 
court.     (2,  10,  95,  97,  104). 

This  appeal  involves  a  question  of  liability  arising 
under  a  federal  statute.  As  to  such  a  question,  of  course, 
the  decisions  of  the  federal  courts,  rather  than  state  courts, 
are  controlhng. 

2.  However,  the  law  of  the  State  of  Washington 
supports  rather  than  opposes  our  position  herein.  The 
Washington  cases,  considered  as  a  whole,  establish  that 
the  surety  is  not  liable  in  such  a  case. 

3.  A  surety  on  a  federal  construction  project  under 
the  Miller  Act  is  not  liable  for  damages  for  breach  of  the 
subcontract  by  the  principal  contractor,  either  on  the 
theory  of  quantum  meruit  for  the  reasonable  value  of 
services  performed  due  to  such  breach  of  contract  or 
otherwise,  and  particularly  where  as  here  there  is  ad- 
mittedly no  evidence  of  segregation  of  the  items  of  ex- 
pense within  and  without  the  original  subcontract.  This 
is  merely  an  indirect  means  of  the  subcontractor  recover- 
ing damages  for  breach  of  the  subcontract  by  the  prin- 
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cipal  contractor,  which  legally  may  not  be  done  against 
the  surety. 

The  court  therefore  erred  in  concluding  and  holding 
that  the  surety  on  the  contractor's  payment  bond  given 
pursuant  to  the  Miller  Act  is  legally  liable  for  payment  of 
compensation  to  a  subcontractor  on  quantum  meruit  for 
labor  and  material  furnished,  for  the  reasonable  value  of  the 
work  done  necessitated  by  breach  of  the  subcontract  by 
the  principal  contractor  by  delaying  the  job  or  improperly 
performing  the  same  or  failing  to  do  the  things  required 
of  him  under  the  said  subcontract. 

The  agreed  contract  price  has  been  fully  paid  with 
the  exception  of  the  retained  percentage  in  the  sum  of 
$2656.46.  Any  amount  recoverable  by  appellee  from  Maori 
in  excess  thereof  was  without  the  scope  of  the  subcontract 
and  therefore  not  recoverable  against  the  surety. 

The  total  agreed  contract  price  under  the  subcontract 
was  $26.00  per  cubic  yard  of  concrete  or  a  total  of  $35,271.12. 
It  was  stipulated  at  the  pre-trial  hearing  and  is  undisputed 
that  of  that  sum  practically  all,  namely,  $32,614.66,  was 
paid  by  Macri  to  appellee  prior  to  suit.     (78). 

4.  In  any  event  the  surety  would  not  be  liable  for 
overhead  expenses  and  alleged  loss  of  profits  of  appellee, 
nor  for  any  items  except  labor,  as  erroneously  allowed  by 
the  district  court. 
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5.      Appellant  is  entitled  to  recover  additional  reason- 
able attorney's  fees  for  services  on  this  appeal. 


2.  THE  ACTION  BEING  BASED  UPON  A  FED- 
ERAL STATUTE,  THE  MILLER  ACT,  THE 
FEDERAL  RATHER  THAN  STATE  LAW 
GOVERNS. 

This  is  admittedly  an  action  brought  by  the  United 
States  for  the  use  of  appellee  to  recover  upon  a  payment 
bond  executed  by  Maori  as  principal,  and  this  appellant  as 
surety,  pursuant  to  the  federal  statute  known  as  the  Miller 
Act.  Federal  jurisdiction  was  expressly  based  thereon  in 
both  appellee's  pleadings  and  the  court's  findings  of  fact. 
Jurisdiction  is  not  based  upon  diversity  of  citizenship.  The 
principal  question  on  the  appeal  is  a  pure  question  of  fed- 
eral rather  than  state  law,  namely,  the  extent  of  the 
liability  of  the  surety  on  a  payment  bond  executed  pur- 
suant to  this  federal  statute.  The  district  court  therefore 
clearly  erred  in  following  what  he  erroneously  beUeved  to 
be  the  state  law  in  Washington  and  disregarding  the  re- 
peated decisions  of  the  federal  courts  upon  this  question. 

Manifestly  an  act  of  Congress  such  as  the  Miller  Act, 
should  be  interpreted  uniformly  by  the  federal  courts 
throughout  the  nation  rather  than  subjected  to  varying 
interpretations  based  upon  the  purely  accidental  circum- 
stances of  the  law  of  the  state  in  which  the  federal  court  is 
sitting. 
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This  appeal  does  not  even  involve  any  disputed  ques- 
tion of  construction  of  the  subcontract.  It  involves  only 
the  legal  question  as  to  the  extent  of  liability  of  the  surety 
under  the  Miller  Act.  Manifestly  the  bond  is  executed  pur- 
suant to  federal  statute  and  its  construction  is  controlled 
bj'  federal  rather  than  state  law. 

If  this  v/ere  not  so,  why  did  Congress  give  exclusive 
jurisdiction  of  suits  on  such  statutory  payment  bonds  to 
the  federal  district  courts?  It  did  not  have  to  do  this;  it 
could  have  given  both  courts  concurrent  jurisdiction  and 
given  plaintiff  the  option  of  selecting  the  forum  for  en- 
forcing his  rights,  if  any. 

Congress  chose  not  to  do  so,  however,  probably  doubt- 
ing whether  the  state  courts  would  uniformly  follow  the 
federal  law,  and  therefore  vested  sole  and  exclusive  juris- 
diction of  such  actions  in  the  federal  courts.  Otherwise, 
if  state  law  were  to  control,  it  would  mean  that  in  one 
state  a  plaintiff  materialman  may  recover  and  in  another 
he  may  not,  even  though  both  of  them  are  claiming  under 
the  same  federal  law.  Congress  chose  not  to  permit  such 
a  situation. 

While  there  must  of  course  be  express  or  implied 
contract  to  pay  for  labor  or  material  before  there  is  any 
obligation  either  on  the  contractor  or  the  surety  to  pay, 
yet  such  a  contract  standing  alone  would  not  create  liability 
on  the  surety.    Its  liability,  if  any,  is  solely  the  outgrowth 
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of  the  federal  statute  and  the  bond  executed  pursuant 
thereto.  The  statute  cannot  be  ignored,  but  must  be  directly 
construed  in  determining  whether  or  not  such  liability  of 
the  surety  exists. 

In  Erie  Railroad  Co.  vs.  Tompkins,  304  U.  S.  64,  82  L.  Ed. 
1188,  58  S.  Ct.  817,  114  A.L.R.  1487,  the  landmark  case  in 
holding  that  in  diversity  of  citizenship  cases  the  federal 
courts  should  follow  the  state  law,  the  Court  construed 
the  "Rules  of  Decision"  statute,  U.S.C.A.  title  28,  sec.  725, 
which  provides: 

"The  laws  of  the  several  States,  except  where  the  Con- 
stitution, treaties,  or  statutes  of  the  United  States 
otherwise  require  or  provide,  shall  be  regarded  as  rules 
of  decision  in  trials  at  common  law,  in  the  courts  of 
the  United  States,  in  cases  where  they  apply." 

The  Court  in  the  Erie  case  said: 

"The  purpose  of  the  section  was  inerely  to  make  cer- 
tain that  in  all  matters  except  those  in  which  some 
federal  law  is  controlling,  the  federal  courts  exercis- 
ing jurisdiction  in  diversity  of  citizenship  cases  would 
apply  as  their  rules  of  decision  the  law  of  the  State, 
unwritten  as  well  as  written.  .  .  .  Except  in  matters 
governed  by  the  Federal  Constitution  or  by  Acts  of 
Congress,  the  law  to  be  applied  in  any  case  is  the  law 
of  the  State." 

In  other  words  both  the  federal  statute  and  the  Erie 
case  construing  the  same,  expressly  recognize  that  state 
law  is  not  controlling  in  actions  where  federal  jurisdiction 
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is   based   upon  federal   statute   rather   than  diversity   of 
citizenship. 

This  was  expressly  recognized  by  this  court  in  Liehman 
vs.  United  States,  153  F.  2d  350,  an  action  based  on  this 
same  Miller  Act  in  which  Judge  Garrecht,  speaking  for 
this  court,  said: 

"This  contention  of  appellants  is  bottomed  on  the  Erie 
R.  Co.  V.  Tompkins  rule.  The  Erie  R.  Co.  v.  ToTnpkins 
case,  304  U.  S.  64,  78,  58  S.  Ct.  817,  822,  82  L.  Ed.  1188, 
114  A.L.R.  1487,  plainly  states:  ''Except  in  Tnatters  gov- 
erned hy  the  Federal  Constitution  or  hy  acts  of  Con- 
gress, the  law  to  be  applied  in  any  case  is  the  law  of 
the  state.'  This  case  was  brought  in  the  name  of  the 
government  under  a  federal  statute." 

In  U.  S.  V.  Conti  (CCA.  1)  119  F.  2d  652,  a  case  in- 
volving a  federal  construction  project  in  Massachusetts, 
the  court  held  to  the  same  effect,  and  stated  that  the  federal 
law  rather  than  the  Massachusetts  cases,  was  controlling, 
saying: 

"We  do  not  think  that  the  Bowers  case  is  controlling 
in  the  instant  case  on  the  liability  of  the  defendant 
for  the  damages  sustained  by  the  plaintiff  as  a  result 
of  the  defendant's  failure  to  perform.  In  that  case  the 
court's  decision  was  based,  not  upon  any  general  prin- 
ciples of  the  law  of  contracts,  but  upon  an  interpreta- 
tion and  application  of  Massachusetts  statutes  regu- 
lating the  letting  of  contracts  for  the  construction  or 
repairs  of  public  buildings  or  other  public  works  on 
behalf  of  counties,  cities  and  towns  in  the  state.  These 
regulations  of  course  are  not  applicable  to  contracts 
for  public  works  let  by  the  federal  government." 
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In  U.  S.  V.  Clifford  (CCA.  3)  137  F.  2d  565,  (reversed 
on  other  grounds  in  322  U.  S.  102),  likewise  a  Miller  Act 
case,  Judge  Dobie,  speaking  for  the  court,  said: 

"The  court  belov/  relied  heavily  on  a  number  of  de- 
cisions construing  state  public  work  statutes.  These 
authorities,  of  course,  are  not  binding  on  us  in  the 
interpretation  of  federal  legislation,  and  at  best  they 
are  deceptive  since  the  purpose,  scope  and  terms  of  the 
state  enactments  are  so  varied  and  so  different  from 
the  act  under  consideration.  .  .  .  Accordingly,  for  the 
reasons  assigned,  the  judgment  of  the  lower  court  is 
reversed." 

In  First  Camden  Nat.  Bank  vs.  Aetna  Casualty  Co. 
(CCA.  3)  132  F.  2d  114,  affirming  43  Fed.  Supp.  596,  601, 
to  the  same  effect,  the  court  said: 

"The  bank  is  not  suing  on  the  bond  on  which  the  ap- 
pellant is  surety.  If  that  were  the  case,  the  federal 
court  would  have  jurisdiction  not  by  virtue  of  diversity 
of  citizenship  and  the  am^ount  in  controversy,  but  by 
express  mandate  of  the  Heard  Act,  authorizing  suit 
in  the  federal  court  in  the  name  of  the  United  States, 
irrespective  of  the  amount  in  controversy.  40  U.S.C.A. 
270.  Then  federal  law  n^ight  well  he  controlling.  See 
United  States  v.  Clearfield  Trust  Co.,  3  Cir.  130  F. 
2d  93." 

In  U.  S.  V.  Clearfield  Trust  Co.  (CCA.  3)  130  F.  2d 
93,  the  court  said: 

"If  the  rights  of  the  plaintiff  are  to  be  determined  by 
Pennsylvania  decisions  the  judgment  of  the  lower 
court  was  right.  .  .  .  We  think  the  question  is  rather 
whether  the  rule  of  Erie  R.  Co.  v.  Tompkins,  1938,  304 
U.  S.  64,  58  S.  Ct.  817,  82  L.  Ed.  1188,  114  A.L.R.  1487, 
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applies  so  that  we  are  constrained  to  look  to  the  law 
as  declared  by  the  state  courts  as  a  measure  of  the 
rights  and  liabilities  of  the  parties.  We  think  it  does 
not  so  apply.  The  plaintiff  is  not  in  federal  court  by 
virtue  of  diversity  of  citienship,  hut  by  the  expressed 
provision  of  the  Judicial  Code  giviyig  it  the  right  to 
sue.  The  payment  for  which  this  check  was  given 
grew  out  of  services  performed  under  an  Act  of  Con- 
gress, the  Federal  Emergency  Relief  Act.  15  U.S.C. 
ch.  16,  §  §  721-728.  The  forgery  was  an  offense  against 
the  laws  of  the  United  States.  We  think  all  these 
facts  distinguish  the  situation  from  that  presented  in 
Erie  R.  Co.  v.  Tompkins,  supra,  where  under  the  diver- 
sity of  citizenship  clause  the  sole  purpose  of  federal 
court  jurisdiction  is  to  provide  a  tribunal  to  dispense 
justice  impartially  between  citizens  of  different  states. 
Our  conclusion  is  strongly  supported  by  a  group  of 
decisions  in  which  the  Supreme  Court  has  been  called 
upon  to  determine,  in  the  light  of  Erie  R.  Co.  v.  Torap- 
kins  and  cases  following  it,  whether  a  particular  ques- 
tion not  expressly  answered  by  the  Constitution, 
treaties  or  statutes  of  the  United  States  is  to  be  de- 
termined by  reference  to  state  precedents  or  by  federal 
courts  in  the  light  of  their  own  body  of  decisions  and 
their  own  notions  of  the  proper  rule  of  law.  Thus 
the  matter  of  interest  in  the  recovery  of  taxes  improp- 
erly assessed  upon  Indian  lands  was  held  to  be  a 
matter  concerning  which  state  decisions  were  not  con- 
trolling. The  same  result  was  reached  where  the 
problem  was  the  judicial  determination  of  the  legal 
consequences  which  flow  from  acts  condemned  as  un- 
lawful by  the  National  Bank  Act.  So,  too,  the  liability 
for  interest  of  a  surety  on  a  bond  furnished  the  United 
States  to  accompany  a  taxpayer's  claim  for  abatement 
of  tax  liability  was  held  to  be  a  question  upon  which 
state  decisions  did  not  control  the  answer  given  by 
the  federal  court.  .  .  . 

''But  we  do  think,  however,  that  in  this  case  the  facts 
in  litigation  originate  fully  as  directly  from  the  Con- 
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stitution  and  statutes  of  the  United  States  as  in  the 
Supreme  Court  cases  just  mentioned  and  in  this  case, 
as  well  as  in  those,  the  federal  courts  are  not  bound  in 
their  determination  of  the  legal  consequences  of  the 
transaction  by  what  the  courts  of  the  state,  where  the 
operative  facts  occurred,  have  held  with  regard  to 
the  general  question  involved." 

The  foregoing  was  affirmed  in  Clearfield  Trust  Co. 
V.  U.  S.,  318  U.  S.  363,  87  L.  Ed.  838,  where  the  court  said: 

"We  agree  with  the  Circuit  Court  of  Appeals  that  the 
rule  of  Erie  R.  Co.  v.  Tompkins,  304  U.  S.  64,  82  L.  Ed. 
1188,  58  S.  Ct.  817,  114  A.L.R.  1487,  does  not  apply  to 
this  action.  The  rights  and  duties  of  the  United  States 
on  commercial  paper  which  it  issues  are  governed  by 
federal  rather  thayi  local  law.  When  the  United  States 
disburses  its  funds  or  pays  its  debts,  it  is  exercising  a 
constitutional  function  or  power.  This  check  was  issued 
for  services  performed  under  the  Federal  Emergency 
Relief  Act  of  (April  8)  1935,  49  Stat.  115,  c  48.  The 
authority  to  issue  the  check  had  its  origin  in  the  con- 
stitution and  the  statutes  of  the  United  States  and  was 
in  no  way  dependent  on  the  laws  of  Pennsylvania  or  of 
any  other  state.    Cf.  Jackson  County  v.  United  States, 

308  U.  S.  343,  84  L.  ed.  1361,  61  S.  Ct.  995.  The  duties 
imposed  upon  the  United  States  and  the  rights  ac- 
quired by  it  as  a  result  of  the  issuance  find  their  roots 
in  the  same  federal  sources.    Cf.  Deitrick  v.  Greaney, 

309  U.  S.  190,  84  L.  Ed.  694,  60  S.  Ct.  480;  D'Oench, 
D.  &  Co.  V.  Federal  Deposit  Ins.  Corp.  315  U.  S.  447, 
86  L.  ed.  956,  62  S.  Ct.  676..  In  absence  of  an  applicable 
Act  of  Congress  it  is  for  the  federal  courts  to  fashion 
the  governing  rule  of  law  according  to  their  own  stand- 
ards. ... 

"But  reasons  which  may  make  state  law  at  times  the 
appropriate  federal  rule  are  singularly  inappropriate 
here.  The  issuance  of  commercial  paper  by  the  United 
States  is  on  a  vast  scale  and  transactions  in  that  paper 
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from  issuance  to  payment  will  commonly  occur  in 
several  states.  The  application  of  state  law,  even  with- 
out the  conflict  of  laws  rules  of  the  forum,  would 
subject  the  rights  and  duties  of  the  United  States  to 
exceptional  uncertainty.  It  would  lead  to  great  diver- 
sity in  results  by  making  identical  transactions  sub- 
ject to  the  vagaries  of  the  laws  of  the  several  states. 
The  desirability  of  a  uniform,  rule  is  plain.  And  while 
the  federal  law  merchant,  developed  for  about  a  cen- 
tury under  the  regime  of  Swift  v.  Tyson,  16  Pet.  (U.  S.) 
1,  10  L.  ed.  865,  represented  general  commercial  law 
rather  than  a  choice  of  a  federal  rule  designed  to  pro- 
tect a  federal  right,  it  nevertheless  stands  as  a  con- 
venient source  of  reference  for  fashioning  federal  rules 
applicable  to  these  federal  questions." 

In  United  States  v.  Maryland  Casualty  Co.,  64  Fed. 
Supp.  522,  527,  Judge  Yankwich  said: 

"In  interpreting  specific  ohligatio7is  under  a  federal  pub- 
lic works  statute  such  as  the  Miller  Act,  we  are  gov- 
erned by  federal  law." 

In  Royal  Indemnity  Co.  v.  U.  S.,  313  U.  S.  289,  85  L.  Ed. 
1361,  involving  the  liability  of  a  surety  in  a  bond  given 
the  federal  government.  Justice  Stone,  speaking  for  the 
court,  said: 

"But  the  rule  governing  the  interest  to  be  recovered 
as  damages  for  delayed  payment  of  a  contractural 
obligation  to  the  United  States  is  not  controlled  by 
statute  or  local  common  law.  In  the  absence  of  an 
applicable  federal  statute  it  is  for  the  federal  courts 
to  determine,  according  to  their  own  criteria,  the  ap- 
propriate measure  of  damage,  expressed  in  terms  of 
interest,  for  nonpayment  of  the  amount  found  to  be 
due." 
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In  D'Oench  v.  Federal  Deposit  Insurance  Corp.,  314 
U.  S.  447,  86  L.  Ed.  956,  the  court,  referring  to  the  Klaxon 
case,  said: 

"We  held  in  the  latter  decision  that  a  failure  of  a  fed- 
eral court  in  a  diversity  of  citizenship  case  to  follow 
the  forum's  conflict  of  laws  rules  "would  do  violence 
to  the  principle  of  uniformity  within  a  state"  upon 
which  Erie  R.  Co.  v.  Tompkins,  304  U.  S.  64,  82  L.  Ed. 
1188,  58  S.  Ct.  817,  114  A.L.R.  1487,  v/as  based.  313 
U.  S.  at  p  496.  The  jurisdiction  of  the  District  Court 
in  this  case,  however,  is  not  based  on  diversity  of  citi- 
zenship. Respondent,  a  federal  corporation,  brings  this 
suit  under  an  Act  of  Congress  authorizing  it  to  sue  or 
be  sued  in  any  court  of  law  or  equity,  State  or  Fed- 
eral. .  .  . 

"For  we  are  of  the  view  that  the  liability  of  petitioner 
on  the  note  involves  decision  of  a  federal  not  a  state 
question  under  the  rule  of  Deitrick  v.  Greaney,  309 
U.  S.  190,  84  L.  ed.  694,  60  S.  Ct.  480." 

Justice  Jackson,  in  a  concurring  opinion,  said: 

"These  recent  cases,  like  Swift  v.  Tyson  which  evoked 
them,  dealt  only  with  the  very  special  problems  aris- 
ing in  diversity  cases,  where  Federal  jurisdiction  ex- 
ists to  provide  nonresident  parties  an  option  forum  of 
assured  impartiality.  The  Court  has  not  extended  the 
doctrijie  of  Erie  R.  Co.  vs.  Tompkins  beyond  diversity 
cases. 

"This  case  is  not  entertained  by  the  Federal  Courts 
because  of  diversity  of  citizenship.  .  .  . 

"A  Federal  court  sitting  in  a  non-diversity  case  such 
as  this  does  not  sit  as  a  local  tribunal.  In  some  cases 
it  may  see  fit  for  special  reasons  to  give  the  law  of 
a  particular  state  highly  persuasive  or  even  controlling 
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effect,  but  in  the  last  analysis  its  decision  turns  upon 
the  law  of  the  United  States,  not  that  of  any  state. 
Federal  law  is  no  juridical  chamelon,  changing  com- 
plexion to  match  that  of  each  state  wherein  lawsuits 
happen  to  be  commenced  because  of  the  accidents  of 
service  of  process  and  of  the  application  of  the  venue 
statutes.  It  is  found  in  the  Federal  Constitution, 
statutes,  or  common  law.  Federal  common  law  imple- 
ments the  Federal  Constitution  and  statutes,  and  is  con- 
ditioned by  them.  Within  these  limits,  Federal  courts 
are  free  to  apply  the  traditional  common-law  tech- 
nique of  decision  and  to  draw  upon  all  the  sources  of 
the  common  law  in  cases  such  as  the  present.  Jackson 
County  vs.  United  States.  308  U.  S.  343,  350,  84  L.  ed. 
313,  316,  60  S.  Ct.  285." 

In  Alameda  County  v.  U.  S.,  124  F.  2d  611,  involving  a 
public  works  contract  with  the  federal  government  for 
the  improvement  of  San  Leandro  Bay,  this  court  said: 

•'Regarding  cases  governed  by  federal  statutes,  shortly 
after  the  decision  of  Erie  R.  Co.  v.  Tompkins,  supra, 
it  was  held  that  state  law  was  not  applicable  in  a  tax 
case  governed  by  a  federal  statute.  Lyeth  v.  Hoey, 
305  U.  S.  188,  194,  59  S.  Ct.  155,  83  L.  Ed.  119,  119  A.L.R. 
410.  No  reference  was  therein  made  to  Erie  R.  Co.  v. 
Tompkins,  supra.  However,  in  subsequent  cases,  it  is 
made  clear  that  in  those  controversies  where  a  fed- 
eral statute  controls,  state  law  is  not  applicable,  in 
conformity  with  the  statement  of  the  rule  in  Erie  R. 
Co.  V.  Tompkins,  supra,Dietrick  v.  Greaney,  309  U.  S. 
190,  60  S.  Ct.  480,  84  L.  Ed.  694;  Russell  v.  Todd,  309 
U.  S.  380,  60  S.  Ct.  527,  84  L.  Ed.  754;  Royal  Indemnity 
Co.  V.  United  States,  313  U.  S.  289,  61  S.  Ct.  995,  85 
L.  Ed.  1361.  Do  not  these  cases  demonstrate  also  that 
the  statement  in  Erie  R.  Co.  v.  Tompkins,  supra,  that 
there  'is  no  federal  general  common  law'  is  in  words 
too  broad,  because  it  is  apparent  that  in  such  cases  such 
law  is  applied?" 
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In  U.  S.  for  use  of  Syencer  v.  Maryland  Casualty  Co. 
(CCA.  6)  18  F.  2d  204,  the  court  held  that  the  liability 
of  the  surety  on  a  bond  executed  pursuant  to  the  Miller 
Act  is  measured  by  the  federal  statute. 

In  U.  S.  for  use  of  Johnson  v.  Morley  Construction  Co., 
20  Fed.  Supp.  606,  involving  the  Heard  Act,  the  predecessor 
of  the  Miller  Act,  the  court  said: 

"As  I  have  heretofore  held  in  an  opinion  on  a  motion 
in  this  case  ....  the  Federal  Conformity  Act.  28  U.  S. 
CA.  Sec.  724,  has  no  application  to  a  suit  under  the 
so-called  Heard  Law,  Accordingly  the  aforementioned 
provisions  of  the  (N.  Y.  State)  Civil  Practice  Act  do 
not  apply." 

See  also  to  the  same  effect: 

Sola  Electric  Co.  v.  Jefferson  Electric  Co.,  317  U.  S. 
173,  87  L.  Ed.  165; 

Guaranty  Trust  Co.  v.  York,  326  U.  S.  99,  89  L.  Ed.  2079; 

U.  S.  V.  Grogan,  39  F.  Supp.  819; 

American  Surety  Co.  v.  First  National  Bank,  (CCA.  4) 
141  F.  2d  411,  416; 

O'Brien  v.  Western  Union  Telegraph  Co.    (CCA.   1) 
113  F.  2d  539. 


3.     THE   STATE   LAW   ALSO   SUPPORTS   AP- 
PELLANT'S POSITION. 
While  this  phase  of  the  argument  is  of  relatively  minor 
importance,  for  the  reasons  hereinabove  stated,  neverthe- 
less in  passing  we  point  out  that  the  law  of  the  State  of 
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Washington  supports,  rather  than  opposes,  the  position  of 
appellant  herein.  The  following  Washington  cases  definite- 
ly establish  that  the  surety  is  not  liable: 

In  Lidral-Wiley,  Inc.  v.  U.  S.  Fidelity  &  Guaranty  Co., 
179  Wash.  631,  38  P.  2d  346,  in  affirming  dismissal  of  an 
action  against  the  surety  on  a  contractor's  bond,  the  sup- 
reme court  of  Washington  said: 

''Upon  the  challenge  by  respondent  at  the  conclusion 
of  the  evidence,  which  was  all  introduced  by  appellant, 
the  trial  court  sustained  the  challenge  and  dismissed 
the  case,  upon  the  grounds  that  appellant  had  failed 
to  sustain  the  burden  as  to  the  bonding  company  of 
proving  any  right  to  recover  any  sum  in  excess  of 
what  it  had  already  received;  and  therefore,  as  to  the 
bonding  company  the  motion  for  non-suit  was  grant- 
ed. ..  . 

"Appellant  concedes  the  rule  followed  in  this  state  that 
it  can  in  no  event  recover  more  than  the  amount  due 
under  the  contract;  and  as  to  rentals,  can  hold  respond- 
ent liable  only  for  the  reasonable  rental  value  of  the 
equipment  for  the  days  it  was  actually  moving  and 
in  operation. 

"Both  parties  conceded,  and  the  trial  court  followed,  the 
principles  laid  down  in  State  Bank  of  Seattle  v.  Ruthe, 
90  Wash.  636,  156  Pac.  540,  and  Puget  Sound  Bridge 
&  Dredging  Co.  v.  Jahn  &  Bressi,  148  Wash.  37,  268 
Pac.  169,  where  we  laid  down  the  rule  that  a  claim 
against  the  bond  can  only  be  for  the  reasonable  value 
of  the  use  of  the  rented  machinery  not  exceeding  the 
contract  price,  and  for  the  time  during  which  the  proof 
clearly  showed  the  machinery  to  have  been  used  in 
the  work.  .  .  . 


42 

"The  testimony  is  not  at  all  definite  and  certain  as  to 
what  was  the  actual  number  of  days  the  Kenworth 
truck  was  in  use  under  that  provision  of  the  contract. 
Conceding,  however,  it  was  in  actual  use  one  hundred 
days,  as  claimed  by  the  appellant,  which  would  amount 
to  one  thousand  dollars,  and  that  the  other  equipment 
was  used  as  claimed  by  appellant,  the  total  amount 
under  the  evidence  and  under  the  contract,  not  ex- 
ceeding the  contract  price  for  the  rental  of  such  equip- 
ment is  $3,143.48.  Appellant  has  undisputedly  been 
paid  by  the  contractors  and  by  Grant  County  a  total  of 
$3,869.31,  making  an  over-payment  of  $725.91."  (Above 
italics  are  the  court's). 

The  court  concluded  as  follows: 

"Appellant's  claim  that  it  is  not  bound  by  the  written 
contract,  and  the  surety  is  liable  for  the  reasonable 
rental  value  of  the  machinery  used  as  orally  under- 
stood before  the  written  contract  was  made,  is  un- 
tenable. Under  the  cases  cited  above,  THE  SURETY 
CAN  IN  NO  EVENT  BE  BOUND  FOR  A  RENTAL 
VALUE  IN  EXCESS  OF  THE  CONTRACT.  Although 
appellant  contends  that  it  is  not  boimd  by  the  written 
contract  for  the  reason  that  it  is  binding  only  as  be- 
tween the  parties  thereto  appellant  sued  upon  the 
written  contract  as  a  part  of  its  cause  of  action.  IF 
THE  PRINCIPAL  CONTRACTORS  WHO  SIGNED 
THE  CONTRACT  WITH  APPELLANT  ARE  NOT 
BOUND  OR  LIABLE,  THE  SURETY  MANIFESTLY 
WOULD  NOT  BE  BOUND. 

"WE  HAVE  NEVER  PERMITTED  RECOVERY 
AGAINST  A  SURETY  ON  A  PUBLIC  CONTRAC- 
TOR'S BOND  FOR  A  GREATER  RATE  OF  COMPEN- 
SATION THAN  THAT  PROVIDED  FOR  BY  CON- 
TRACT, and  the  cases  cited  by  appellant,  mentioned 
below,  have  not  varied  from  that  rule." 

In  Terry  v.  U.  S.  Fidelity  &  Guaranty  Co.,  196  Wash. 
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206,  82  P.  2d  532,  119  A.L.R.  1276,  the  supreme  court  of 
Washington  decided  this  question  in  favor  of  the  surety, 
saying: 

"Respondent  brought  this  suit  against  the  surety  com- 
pany, setting  up  two  causes  of  action:  d)  For  recovery 
of  the  balance  due  for  material  actually  removed; 
(2)  for  damages,  by  way  of  loss  of  profits,  by  reason 
of  the  fact  that  he  was  prevented  by  the  contractors 
from  removing  some  4,742  cubic  yards  additional  ma- 
terial contemplated  by  the  contract.  The  jury  re- 
turned a  verdict  on  the  first  cause  of  action  for  S748.27, 
and  for  S348.33  on  the  second.  Judgment  was  entered 
accordingly.  .  .  . 

"Whether  unhquidated  damages  for  breach  of  contract 
may  be  recovered  against  such  a  bond  as  this,  is  a 
question  of  first  impression  in  this  state.  A  number 
of  cases  have  been  cited  which  are  thought  to  bear 
one  way  or  the  other  upon  the  question.  From  our 
reading  of  the  cited  cases,  it  seems  to  us  that  only 
three  deal  with  the  subject  specifically  enough  to 
require  notice.  Burton  v.  Seifert  &  Co.,  108  Va.  338, 
61  S.  E.  933;  Haakinson  &  Beaty  Co.  v.  McPherson, 
182  Iowa  476.  166  N.  W.  60;  Kampeska  Materials  Co.  v. 
Bone,  52  S.  D.  559,  219  N.  W.  244.  In  the  first  case,  it 
is  flatly  held  that  such  damages  may  be  recovered 
against  the  bond.  The  second  case  seems  to  so  hold, 
although  it  would  appear  that  the  bond  there  sued  upon 
contained  broader  provisions  than  required  by  the 
statute.  In  the  third  case  cited,  it  is  flatly  held  that 
such  damages  are  not  recoverable  against  a  statutory 
bond  of  this  character. 

"We  feel,  however,  that,  regardless  of  holdings  in  other 
jurisdictions,  the  question  should  be  determined  in 
the  light  of  our  owm  cases  construing  bonds  executed 
pursuant  to  Rem.  Rev.  Stat..  §  1159.  Speaking  of  the 
purpose  of  bonds  required  by  that  statute,  the  court, 
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in  the  case  of  Avierican  Sav.  Bank  &  Trust  Co.  v.  Na- 
tional Surety  Co.,  104  Wash.  663,  177  Pac.  646,  said: 

"  'It  should  be  borne  in  mind  that  the  legislature  had  in 
view  here  public  works  and  buildings  and  was  provid- 
ing security  and  protection  only  to  those  who,  if  the 
work  were  private  in  its  nature,  would  be  protected 
by  the  lien  laws.  In  other  v/ords,  the  bond  given 
under  this  statute  and  in  the  statutory  language  be- 
comes a  substitute  for  the  right  of  lien  which  would 
exist  were  the  work  private.  And,  therefore,  looking 
to  analogous  lien  cases  for  a  rule  as  to  who  may  claim 
under  the  bond,  we  find  the  prevailing  doctrine  to  be 
that  one  who  loans  money  is  entitled  to  no  lien  there- 
for.  .   .   . 

"  'Hence,  it  logically  follows  that  one  who  loans  money 
to  a  contractor  on  public  work  cannot  claim  under 
the  statutory  bond.* 

"And,  in  actions  upon  such  bonds,  the  court  has  applied 
that  standard  of  liability.  The  inquiry  has  uniformly 
been  directed  as  to  whether  the  claimant  furnished 
labor,  provisions  or  supplies,  for  the  carrying  on  of 
the  work.  Kongshach  v.  Casey,  66  Wash.  643,  120 
Pac.  108;  National  Surety  Co.  v.  Bratnoher  Lumber  Co., 
67  Wash.  601,  122  Pac.  337;  City  Retail  Lumber  Co.  v. 
Title  Guaranty  &  Surety  Co.,  72  Wash.  300,  130  Pac. 
345;  State  Bank  of  Seattle  v.  Ruthe,  90  Wash.  636,  156 
Pac.  540;  Puget  Sound  Bridge,  etc.  Co.  v.  Jahn  &  Bressi, 
148  Wash.  37,  268  Pac.  169;  National  Grocery  Co.  v. 
Maryland  Casualty  Co.  148  Wash.  387,  269  Pac.  4,  65 
A.L.R.  256.  In  the  next  to  the  last  case  cited,  the 
court  said: 

"  'Our  rule  is  that,  as  against  the  bondsman  of  the  prin- 
cipal contractor,  a  subcontractor  performing  services, 
or  a  materialman  furnishing  materials,  can  not  recover    ; 
in  excess  of  the  reasonable  value  of  the  services  per-    . 
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formed  or  the  reasonable  value  of  the  materials  furn- 
ished.' 

"Now,  in  the  light  of  this  statement  and  the  rule  as  stated 
in  American  Sav.  Bank  &  Trust  Co.  v.  National  Surety 
Co.,  supra,  we  think  it  is  clear  that  the  bond  is  not 
liable  for  an  unliquidated  claim  for  damages  against 
the  contractor.  For  it  is  the  general  rule  that  unli- 
quidated claim.s  for  damages  against  a  contractor  can- 
not be  established  as  a  lien  against  the  property  upon 
which  labor  is  performed  or  materials  furnished.  40 
C.  J.  92,  §  75;  Priest  v.  Murphy,  103  Ark.  464,  144  S.  W. 
921;  Favalora  v.  Bourgeois,  164  La.  521,  114  So.  119; 
Goldberger-Raabin,  Inc.  v.  74  Second  Avenue  Corp., 
252  N.  Y.  336,  169  N.  E.  405;  Dyer  v.  Wallace,  264  Pa. 
169,  107  Atl.  754;  St.  John,  etc.  R.  Co.  v.  Bartola  & 
Genaro,  28  Fia.  82,  9  So.  853;  Tahor  v.  Armstrong,  9 
Colo.  285,  12  Pac.  157;  Siebrecht  v.  Hogan,  99  Wis.  437, 
75  N.  W.  71;  Seeman  v.  Biemann,  108  Wis.  365,  84  N.  W. 
490.  Hence,  as  indicated  in  American  Sav.  Bank  & 
Trust  Co.  V.  National  Surety  Co.,  supra,  a  subcontractor 
who  has  an  unliquidated  claim  for  damages  against 
the  contractor  cannot  establish  the  claim  against  the 
statutory  bond. 

"The  cause  is  remanded,  with  directions  to  modify  the 
judgment  accordingly." 

The  last  word  of  the  Washington  state  supreme  court 
on  the  general  subject  is  Hamilton  v.  Whittaker,  129  Wash. 
Dec.  164,  186  P.  2d  609,  decided  December  10,  1947,  in 
which  the  court  narrowly  restricted  the  liability  of  the 
surety  on  a  contractor's  bond,  and  after  summarizing  some 
of  its  former  decisions,  said: 

"We  agree  with  the  conclusion  of  the  trial  court.  It  is 
the  duty  of  contractors  on  public  works  to  furnish,  at 
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their  own  expense,  the  machinery  and  equipment  nec- 
essary to  perform  the  work.  .  .  . 

"We  hold  that  the  charges  for  freight  on  equipment 
used  by  the  contractor  cannot  be  recovered  as  against 
the  bond  or  the  retained  percentage." 

In  Black  Masonry  &  Contracting  Co.  v.  National  Surety 
Co.,  61  Wash.  471,  112  Pac.  517,  the  court  laid  down  the 
following  rule  for  determining  the  liability  of  such  sureties: 

"When  the  contract  is  plain  and  unambiguous,  or  when 
its  doubtful  terms  have  been  reconciled,  whether  by 
the  one  rule  or  the  other,  this  court  has,  like  all  others, 
held  the  parties  to  their  contract;  for  as  is  said  in  the 
books,  'a  surety  is  hound  by  the  contract  he  made,  and 
not  by  some  contract  lohich  he  did  not  make,  even 
though  the  latter  may  be  more  favorable  to  him  than 
the  former.'  Sureties  and  guarantors  are  not  to  be 
made  liable  beyond  the  express  terms  of  their  contract. 
The  only  question  open  in  such  cases  is  to  determine 
what  the  contract  is  and  enforce  it." 

In  Martin  v.  Shaen,  26  Wn.  2d  346,  173  P.  2d  968,  the 
court  held  that  one  cannot  do  indirectly  what  cannot  legally 
be  done  directly. 

Under  the  foregoing  Washington  decisions  therefore, 
there  is  no  liability  of  the  surety  herein  in  excess  of  the 
agreed  contract  price. 


SURETY  ON  PAYMENT  BOND  UNDER  THE 
MILLER  ACT  IS  NOT  LIABLE  FOR  DAMAGES 
OR  INCREASED  COSTS  SUSTAINED  BY  SUB- 
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CONTRACTOR  BY  REASON  OF  BREACH   OF 
CONTRACT  BY  PRINCIPAL  CONTRACTOR. 

The  Miller  Act,  upon  which  this  action  is  based,  (U.S. 
C.A.  title  40,  sec.  270a  and  270b)  requires  on  every 

"contract,  exceeding  two  thousand  dollars  in  amount,  for 
the  construction,  alteration  or  repair  of  any  public 
building  or  public  work  of  the  United  States  ....  a  pay- 
ment bond  with  a  surety  or  sureties,  satisfactory  to 
such  officer  for  the  protection  of  all  persons  supply- 
ing labor  and  material  in  the  prosecution  of  the  work 
provided  for  in  said  contract  for  the  use  of  each  such 
person." 

Section  270b  provides: 

"Every  person  who  has  furnished  labor  or  material  in  the 
prosecution  of  the  work  provided  for  in  such  contract, 
in  respect  of  which  a  payment  bond  is  furnished  under 
section  270a  of  this  title  and  who  has  not  been  paid 
in  full  therefor  before  the  expiration  of  a  period  of 
ninety  days  after  the  day  on  which  the  last  of  the  labor 
was  done  or  performed  by  him  or  material  was  fur- 
nished or  supplied  by  him,  for  which  such  claim  is 
made,  shall  have  the  right  to  sue  on  such  payment 
bond  for  the  amount,  or  the  balance  thereof,  unpaid 
at  the  time  of  the  institution  of  such  suit  and  to  prose- 
cute said  action  to  final  execution  and  judgment  for 
the  sum  or  sums  justly  due  him." 

The  pertinent  language  of  the  bond  herein  sued  upon 
(Pltf.  Ex.  1;  96,  158,  172)  is  as  follows: 

"Pursuant  to  the  Act  of  Congress  approved  August  24, 
1935, ....  "Now,  therefore,  if  the  principal  shall  prompt- 
ly make  payment  to  all  persons  supplying  labor  and 
material  in  the  prosecution  of  the  work  provided  for 
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in  said  contract,  and  any  and  all  duly  authorized  modi- 
fications of  said  contract  that  may  hereafter  be  made, 
notice  of  which  modification  to  the  surety  being  here- 
by waived,  then  this  obligation  to  be  void;  otherwise 
to  remain  in  full  force  and  virtue." 

However,  in  this  case  appellee  is  seeking  to  enlarge  the 
legitimate  scope  of  this  statutory  and  contractual  liability 
of  appellant.  Manifestly  this  liability  is  restricted  to  claim^s 
for  "labor  and  material  in  the  prosecution  of  the  work  pro- 
vided for  in  said  contract,''  namely,  the  contract  between 
Macri  and  the  government.  This  language  is  repeated  in 
both  the  quoted  sections  of  the  statute  and  in  the  bond. 
That  is  clearly  the  maximum  extent  of  the  surety's  liability 
contemplated  by  Congress  when  it  enacted  this  statute 
and  contemplated  by  the  parties  when  they  signed  this 
bond. 

But  here  appellee  is  seeking  to  recover  damages  for 
breach  of  either  the  subcontract  or  the  prime  contract, 
or  both,  on  the  part  of  Macri.  True,  he  is  seeking  to  do 
so  by  fallacious  guise  of  seeking  recovery  of  an  alleged 
unpaid  balance  of  the  reasonable  value  of  the  work  per- 
formed. However,  with  the  relatively  slight  exception  here- 
inabove stated  (the  retained  percentage  in  the  sum  of 
$2656.46)  appellee  admittedly  received  from  Macri  prior 
to  commencement  of  suit,  full  payment  of  the  agreed  con- 
tract price  under  the  subcontract. 

Moreover,  as  hereinabove  pointed  out,  appellee's  own 
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witnesses  admitted  that  the  said  agreed  contract  price, 
namely  $26.00  per  cubic  yard  of  concrete,  represented  the 
full  reasonable  value  of  the  services  performed  by  appellee 
under  the  subcontract.  Admittedly,  the  only  thing  which 
increases  appellee's  claim  above  that  point  is  the  alleged 
breach  of  contract  by  Maori:  (1)  This  breach,  according 
to  appellee's  evidence,  rendered  it  necessary  for  the  latter 
to  do  various  things  which  were  outside  of  the  scope  of 
appellee's  duties  under  his  subcontract  and  which  were 
things  that  were  agreed  to  be  performed  by  Maori.  (2) 
Secondly,  appellee's  claim  is  increased  above  his  contract 
price  by  reason  of  the  fact,  as  he  contends,  that  Maori 
breached  his  contract,  and  that  this  greatly  delayed  appellee 
in  the  performance  of  his  work  and  increased  his  expense 
of  doing  so.  There  is  no  segregation  of  the  amounts  of 
these  two  claims. 

Clearly  neither  of  these  claims  constitutes  a  legal  lia- 
bility of  the  surety.  Both  of  them  manifestly  constitute 
merely  an  indirect  method  of  paying  appellee  damages  for 
Maori's  breach  of  contract,  and  therefore  not  recoverable 
from  the  surety.  Neither  of  these  claims  is  for  "labor  and 
material  in  the  prosecution  of  the  work  provided  for  in 
said  contract."  They  are  both  outside  of  rather  than  within 
the  scope  of  the  contract.  Both  of  them  were  far  in  excess 
of  the  reasonable  value  of  the  concrete  work  appellee  agreed 
to  perform  under  the  subcontract. 
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Appellee's  contention  and  the  district  court's  judg- 
ment seek  to  place  in  the  Miller  Act  a  guarantee  by  the 
surety  which  Congress  deliberately  chose  to  omit.  They 
seek  to  write  into  the  bond  a  guarantee  provision  which 
is  nowhere  to  be  found  within  the  four  corners  of  that 
instrument.  They  seek  to  make  a  contract  for  the  parties, 
and  particularly  for  this  appellant  surety,  which  none  of 
the  parties,  and  certainly  not  this  appellant,  ever  agreed 
to.    Clearly  this  cannot  lawfully  be  done. 

Neither  the  Miller  Act  nor  this  bond  states  or  even 
suggests  that  the  surety  undertakes  the  obligation  of  guar- 
anteeing payment  to  subcontractors  or  others  of  damages 
sustained  by  them  by  reason  of  breach  of  either  the  prime 
contract  or  the  subcontract  by  the  principal  contractor. 

Consequently,  to  so  extend  the  surety's  liability  would 
be  wholly  illegal  and  unjustifiable. 

So  long  as  laborers,  materialmen  and  subcontractors 
are  paid  the  full  amount  of  their  agreed  contract  prices 
for  the  work  which  they  contracted  to  perform,  the  intent 
of  Congress  has  been  carried  out  and  the  liability  of  the 
surety  has  been  fully  satisfied. 

This  case  suggests  a  ready  object  lesson  of  the  un- 
desirable practical  consequences  if  appellee's  view  v/ere 
accepted.  It  will  be  noted  that  the  district  court  entered 
judgment  in  favor  of  a  single  claimant  against  the  surety 
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for  $56,764.97,  together  with  interest  and  costs,  which  is 
almost  the  full  amount  of  the  payment  bond,  namely  $64,- 
275.48.  The  Miller  Act  prescribes  that  the  amount  of  the 
payment  bond  shall  be  one-half  of  the  contract  price.  It 
will  thus  be  seen  that  this  left  only  a  relatively  small  bal- 
ance of  $7510.51  to  furnish  protection  to  the  large  num- 
bers of  laborers  and  materialmen,  as  well  as  other  sub- 
contractors, if  any.  Such  an  interpretation  would  be  most 
unfair  to  the  other  laborers  and  materialmen,  and  would 
certainly  be  wholly  opposed  to  the  intent  of  Congress  in 
enacting  this  legislation  for  their  benefit  and  protection. 

Such  an  unwarranted  expansion  of  the  Uability  of 
sureties  on  such  bonds  would  also  mean  a  substantial 
increase  in  the  premiums  charged  therefor,  and  a  result- 
ing increase  in  the  amount  of  contractors'  bids  and  in  the 
cost  to  the  government  of  all  public  construction  projects. 

Appellee  concedes  that  he  has  made  no  attempt  to 
segregate  his  costs  of  performing  his  subcontract  as  or- 
iginally agreed  to,  and  his  increased  costs  of  performing 
his  subcontract  plus  a  portion  of  Macrvs  obligations  under 
the  prime  contract,  by  reason  of  Macri's  breach  thereof. 
This  is  conclusively  shown  by  the  portions  of  the  record 
hereinabove  quoted  in  the  statement  of  the  case. 

It  is  further  self  evident  that  appellee's  claim  is  out- 
side of,  rather  than  within,  the  contract. 
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It  is  not  within,  nor  governed  by,  any  obligation  un- 
dertaken by  appellee  when  he  entered  into  this  contract. 
It  is  admittedly  practically  double  the  reasonable  value 
of  the  work  to  be  performed  by  Schaefer  under  the  sub- 
contract. Appellee's  claim  admittedly  arises  from  a  large 
amount  of  work  performed  by  his  men  which  was  en- 
tirely outside  of  the  scope  of  his  concrete  work  under  his 
subcontract. 

Likewise,  as  to  the  second  phase  or  category  of  ap- 
pellee's claim,  namely,  that  his  cost  of  performance  was 
increased  by  Maori's  delay  and  improper  performance  of 
his  obligations  under  the  subcontract  and  principal  con- 
tract— this  also  is  clearly  outside  of  the  scope  of  the  reason- 
able value  of  the  work  agreed  to  be  performed  by  Schaefer 
under  these  contracts.  It  follows  that  the  claim  is  en- 
tirely outside  of  the  scope  of  the  surety's  liability  under 
the  statutory  payment  bond. 

Appellee's  claivi  is  directly  predicated  on  Macri's  al- 
leged breach  of  contract  and  not  on  appellee's  furnish- 
ing of  labor  and  material  pursuant  to  contract. 

A  surety,  under  the  Miller  Act,  is  clearly  not  liable  for 
damages  for  breach  of  contract  by  the  principal  contractor, 
either  on  quantum  meruit  theory  or  otherwise.  Especially 
is  this  true  where,  as  in  this  case,  there  is  admittedly  no 
segregation  of  the  claimant's  expense  items  within  and  out- 
side of  the  contract. 
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Obviously  compensation  for  any  loss  or  increased  cost 
sustained  by  appellee  due  to  acts  or  omissions  of  Macri 
in  breach  of  the  contract  is  damages,  no  matter  by  what 
name  it  may  be  called.  "A  rose  by  any  other  name  will 
smell  as  sweet." 

Appellee  concedes  that  he  was  not  required  to  pour 
a  single  yard  of  concrete  in  addition  to  that  originally  con- 
tracted for.  The  scope  of  his  contract  was  never  increased. 
The  additional  costs  sued  for  are  merely  claims  for  items 
of  damage  caused  by  Macri's  breach.  The  surety  should 
certainly  not  be  penalized  and  subjected  to  an  action  for 
damages  merely  because  it  is  labeled  quantum  meruit— 
and  especially  so  when  it  is  admitted  that  the  claim 
arises  entirely  by  reason  of  the  fact  that  appellee  was 
damaged,  as  he  contends,  by  Macri's  breach.  Admittedly 
there  was  nothing  unusual  about  ehe  performance  of  the 
work  by  Schaefer  except  that  he  complains  of  Macri's 
acts  and  omissions  which  resulted  in  increasing  his  costs. 

Appellee  must  concede  that  all  his  costs  over  and  above 
his  contract  price  were  directly  caused  by  and  attributable 
to  Macri's  breach.  How,  then,  can  he  reasonably  deny  that 
what  he  is  actually  seeking  here  is  to  recover  from  the 
sui'ety  damages  for  Macri's  breach  of  contract?  This  is 
an  obligation  never  assumed  in  the  surety's  contract  and 
never  imposed  upon  it  by  Congress. 

Appellee's  claim  is  based  upon  damages  for  Macri's 
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breach  and  damages  which  are  entirely  outside  of  the 
scope  of  the  contract.  So  long  as  appellee  has  admittedly 
received  full  payment  (with  said  slight  exception)  of  the 
full  agreed  contract  price  under  the  subcontract,  and  which 
also  admittedly  represented  the  full  reasonable  value  of 
the  work  to  be  done  by  appellee  under  the  subcontract, 
there  cannot  possibly  be  any  further  liability  of  the  surety 
to  appellee. 

Obviously  the  surety  is  not  a  party  to  the  subcontract 
between  Macri  and  Schaefer,  and  by  its  payment  bond 
appellant  did  not  guarantee  performance  of  the  contract 
on  the  part  of  either  and  did  not  assume  liability  to  either 
for  damages  for  breach  thereof. 

The  only  obligation  assumed  by  the  surety  under  this 
bond  was  to  guarantee  payment  of  the  agreed  contract 
price  for  labor  and  materials  furnished  in  the  prosecution 
of  the  work  under  the  contract.  The  surety  did  not  guar- 
antee payment  for  labor  and  materials  furnished  because 
the  prime  contractor  breached  his  contract  by  delaying 
the  job  or  failing  in  some  other  way  to  do  things  re- 
quired of  him  under  the  subcontract. 

Appellee's  whole  claim  is  predicated  upon  the  fact 
that  due  to  Maori's  fault  appellee  was  required  to  do  work 
that  was  not  required  of  him  under  his  subcontract,  and 
which  it  would  not  have  been  necessary  for  him  to  do  ex- 
cept for  Maori's  failure  to  perform  his  part  of  the  sub- 
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contract.  Obviously,  however,  a  claim  to  be  compensated 
for  this  additional  expense  or  for  damages  based  thereon, 
is  not  a  claim  for  'labor  and  materials  in  the  prosecution  of 
the  work  provided  for  in  the  contract,"  but  rather  is  a 
claim  for  damages  for  compensation  for  work  which  was 
rendered  necessary  for  him  to  do  because  of  Macri's  failure 
to  do  so  as  required  by  the  subcontract.  Admittedly,  if 
Macri  had  performed  his  obligations  under  the  contracts, 
none  of  this  additional  labor  and  expense  would  have  been 
required,  and  since  it  never  was  required  in  the  perform- 
ance of  Schaefer's  obligations  under  the  subcontract,  it 
does  not  constitute  a  valid  claim  against  the  surety. 

Appellee's  contention  is  especially  unfair  to  the  surety 
in  view  of  the  admitted  fact  that  the  latter  never  had 
notice  of  Macri's  alleged  breach  until  after  the  job  was 
fully  completed.  If  its  liability  were  so  extended,  it  had 
no  fair  opportunity  to  protect  itself. 

This  unwarranted  extension  of  the  surety's  liability 
is  wholly  illegal  as  compensation  for  damages  sustained 
through  Macri's  breach,  even  though  sugared  with  the 
verbiage  that  the  same  represents  a  reasonable  value  of 
work  performed.  Appellee  cannot  deny,  however,  that 
the  only  reason  that  reasonable  value  of  his  work  was  in- 
creased above  the  amount  heretofore  paid,  was  by  reason 
of  the  damages  he  sustained  due  to  Macri's  breach. 

This  increased  expense  of  performance  was  outside 
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of  the  scope  of  appellee's  obligations  under  the  subcontract 
and  outside  of  the  scope  of  Macri's  obligations  under  the 
prime  contract  loith  the  government.  What  was  done  by 
appellee,  not  already  fully  paid  for,  was  not  required  by 
any  of  the  terms  of  the  contract,  but  became  necessary 
because  of  Macri's  alleged,  breach  or  wrong  against  appellee, 
resulting  in  loss  or  damage  to  him. 

The  Columbia  Basin  Project  within  the  territorial 
jurisdiction  of  this  court  (as  well  as  other  federal  irriga- 
tion construction  projects)  is  just  in  its  infancy.  Certainly 
the  commendable  purpose  of  protecting  labor  and  material 
on  government  projects  should  not  be  confused  with  al- 
lowing unlimited  recovery  of  damages  for  losses  sustained 
in  any  guise  where  there  is  a  breach  of  a  subcontract,  as 
between  prime  contractor  and  subcontractor. 

In  United  States  v.  Seaboard  Surety  Co.,  26  F.  Supp. 
681,  Judge  Baldwin,  of  Montana,  held  that  the  surety's 
liability  could  not  be  so  extended,  saying: 

"It  is  said  in  U.  S.  to  Use  of  Hill  v.  American  Surety  Com- 
pany, 200  U.  S.  197,  203,  26  S.  Ct.  168,  170,  50  L.  Ed.  437: 
The  purpose  of  the  law  is,  as  its  title  declares:  'For 
the  protection  of  persons  furnishing  materials  and 
labor  for  the  construction  of  public  works;'  "  which 
evidently  does  not  include  a  guarantee  of  profits  which 
a  contractor  or  subcontractor  may  expect  to  make,  or 
a  promise  to  make  good  any  loss  that  either  of  them 
may  suffer.  If  such  had  been  the  Congressional  in- 
tent, it  would  have  been  easy  to  express  it  in  plain 
words.     This  was  not  done;  and,  on  the  other  hand 
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Congress  limited  the  right  to  bring  suit  on  the  bond 
in  the  name  of  the  United  States  to  the  person  or 
persons  supplying  the  contractor  with  labor  or  ma- 
aterials  and  to  them  only  upon  furnishing  affidavit 
to  the  department  under  the  direction  of  which  said 
work  has  been  prosecuted  that  labor  and  materials 
for  the  prosecution  of  such  work  has  been  supplied 
by  him  or  them,  and  payment  for  which  has  not  been 
made.  The  bond  involved  in  this  case  appears  to  be 
conditioned  as  provided  in  this  statute  and  it  must  be 
read  in  the  light  of  the  true  intent  and  purpose  of  the 
act. . . . 

"To  hold  that  Watsabaugh  &  Company  have  a  right  to 
recover  from  the  defendant  Seaboard  Surety  Company 
for  the  loss,  if  any,  suffered  by  them  because  of  delays 
growing  out  of  the  acts  or  omissions  of  others  would 
be  to  add  to  the  terms  of  the  agreement.  This  the  law 
does  not  permit.  In  the  construction  of  an  instrument 
the  office  of  the  judge  is  simply  to  ascertain  and  de- 
clare what  is  in  terms  or  in  substance  contained  there- 
in, not  to  insert  what  has  been  omitted  or  to  omit  what 
has  been  inserted.  ...  It  follows  that  Watsabaugh  & 
Company  have  no  right  to  recover  from  the  defendant 
Seaboard  Surety  Company  for  the  loss,  if  any,  suffered 
by  them  because  of  delay  growing  out  of  acts  or  omis- 
sions of  others." 

Also  directly  in  point  is  the  leading  case  of  Friestedt 
Co.  V.  U.  S.  Fireproofing  Co.,  (CCA.  10)  125  F.  2d  1010. 
The  court  approved  the  Montana  case  and  held  that  the 
surety's  liability  could  not  be  so  extended,  saying: 

"Stripped  of  all  technicality,  plaintiff  and  intervenor 
seek  to  recover  damages  claimed  to  have  been  incurred 
because  of  the  breach  by  the  contractor  of  an  implied 
covenant  in  the  subcontract  against  unreasonable  de- 
lays preventing  the  subcontractors   from   proceeding 
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with  their  work.  The  parties  recognize  this,  because 
in  the  only  point  rehed  upon  in  their  designation  of 
points,  it  is  asserted  that:  '.  .  .  .  a  subcontractor  can 
recover  his  damages  consisting  of  expenses  made  nec- 
essary by  the  delay  of  the  principal  contractor  in  a 
proceeding  to  recover  on  the  bond  under  the  Heard 
Act,  40  U.  S.  Code,  Sec.  270.'  They  cite  numerous 
authorities  to  sustain  their  position  that  every  con- 
tract contains  an  implied  warranty  against  unnecessary 
delays  and  that  recovery  may  be  had  for  loss  resulting 
from  a  breach  thereof.  These  decisions  are  beside  the 
point,  because  they  arose  in  actions  against  the  con- 
tractor for  damages  and  not  against  the  surety  on  a 
Heard  Act  bond.  .  .  . 

"In  each  of  these  cases  the  Act  was  liberally  construed 
to  protect  those  furnishing  labor  and  material  that 
went  into  the  construction  covered  by  the  contract. 
It  is  to  be  noted,  however,  that  in  every  instance  re- 
covery was  allowed  on  the  bond  because  the  outlays  for 
which  recovery  was  sought  were  necessary  for  the  per- 
formance of  the  contract  and  Vv^ere  within  the  contem- 
plation of  the  parties  to  the  contract. 

"Here  the  contract  required  plaintiff  and  inter venor 
to  furnish  labor  and  material  and  perfect  certain  con- 
structions. They  performed  their  part  of  the  agree- 
ment and  received  their  agreed  compensation  provided 
for  in  the  contract.  There  is  here  no  claim  that  they 
furnished  any  extras  necessary  for  the  completion  of 
the  contract  and  therefore  contemplated  by  the  parties 
and  implied  in  the  contract.  The  claim  for  which  the 
parties  seek  recovery  here  did  not  arise  under  the 
contract,  but  outside  of  the  contract.  What  was  done 
was  not  required  by  any  of  the  terms  of  the  contract, 
but  became  necessary  because  of  an  alleged  breach  of 
the  contract  because  a  contractor  violated  one  of  the 
terms  of  the  contract;  in  other  words,  comraitted  a 
wrong  against  the  parties  resulting  in  loss  or  damage 
to  them. 
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''We  know  of  no  case  that  has  gone  so  far  as  to  hold 
that  one  may  recover  damages  for  breach  of  a  con- 
tract on  a  bond  required  under  the  Heard  Act.  The 
only  case  deciding  this  precise  question  has  held  to  the 
contrary.  See  United  States  v.  Seaboard  Surety  Co., 
D.  C.  Mont.,  26  F.  Supp.  681.  We  fail  to  discern  any- 
thing in  the  Heard  Act  eindencing  a  Congressional  in- 
tent to  protect  one  under  the  bond  required  by  the 
Act  against  damages  residting  from  breach  of  con- 
tract. Had  such  been  the  Congressional  intent,  it  no 
doubt  would  have  been  evidenced  by  appropriate  lan- 
guage." 

In  U.  S.  V.  Maryland  Casualty  Co.,  54  F.  Supp.  290, 
the  court  discussed,  and  refused  to  follow,  the  two  Wash- 
ington cases  relied  upon  by  appellee,  but  followed  the  rule 
of  the  foregoing  federal  cases.  The  court  even  granted 
a  summary  judgment  of  dismissal  in  favor  of  defendant 
surety,  and  said: 

"We  are  unable  to  distinguish  in  principle  the  present 
from  the  Friestedt  case.  While  the  plaintiff  calls  its 
demand  one  for  the  rental  or  the  use  value  of  its  equip- 
ment, it  is  in  reality  for  the  damage  caused  by  keeping 
the  equipment  idle  in  compliance  with  the  orders  of 
the  Government  engineer — in  other  words,  for  a  breach 
of  the  implied  obligation  that  it  would  be  permitted 
to  perform  without  interference.  It  is  not  a  claim  for 
money  paid  to  others  for  the  rental  of  the  machinery, 
as  was  true  in  some  of  the  cases  cited,  but  for  what  it 
lost,  because  of  its  inability  to  use  or  remove  the 
equipment.  .  .  . 

"The  conclusion  is  that  the  nature  of  the  demand  is  such 
that  it  does  not  disclose  a  right  to  recover  against  the 
surety  for  labor  and  materials  furnished  under  the 
statute  and  bond  given  pursuant  thereto." 


60 

The  foregoing  decision  was  affirmed  in  U.  S.  v.  Mary- 
land Casualty  Co.,  (CCA.  5)  147  F.  2d  423,  where  the  court 
said: 

"Upon  answer  and  amended  answer  of  Bond  Company 
the  issue  finally,  and  according  to  appellant,  was 
amplified  to:  "Whether  or  not  a  surety  on  a  bond 
given  under  40  U.S.CA.  §  270a  is  liable  for  the  use 
value  of  or  rent  on  equipment  furnished  in  the  prose- 
cution of  public  work,  while  such  equipment  is  kept 
idle  on  the  job  by  the  government  engineer  in  charge 
of  the  work,  but  for  no  reason  contemplated  by  the 
contract.  Stated  differently,  is  or  not  the  use  value 
or  rent  on  equipment,  under  the  circumstances  stated, 
'material'  within  the  meaning  of  and  covered  by  such 
statute  and  bond?  .... 

"While  the  question  here  is  not  without  its  difficulties, 
the  great  weight  of  authority  leads  to  the  conclusion 
that  while  such  a  bond  with  its  enabling  enactment, 
which  we  have  here  under  consideration,  must  be 
liberally  construed,  we  are  not  warranted  in  writing 
liability  into  the  contract  and  the  statute.  Nothing 
was  owing  for  work,  labor  or  equipment,  and  nothing 
was  owing  for  material  in  the  prosecution  of  the  work; 
no  modifications  of  the  contract  had  been  made  or 
were  contemplated.  All  that  transpired  was  that, 
without  fault  of  the  subcontractor,  the  Government 
engineer  ordered  the  work  stopped  and  declined  to 
permit  the  removal  of  equipment.  This  was  a  breach 
of  the  contract,  a7id  it  may  be  that  appellant  is  entitled 
to  recover  for  this  breach  as  against  the  prime  con- 
tractor or  the  Government,  or  both,  but  it  becomes 
patent  that  we  are  not  warranted  in  fastening  upon  the 
Casualty  Company  liability  on  its  bond  for  this  breach. 
Friestedt  Co.  v.  U.  S.  Fireproofing  Co.,  10  Cir.,  125  F. 
2d  1010;  United  States  for  the  Use  of  Spencer  v.  Massa- 
chusetts Bonding  Co.,  6  Cir.,  18  F.  2d  203;  Clifford  F. 
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MacEvoy  Co.  v.  United  States  for  Use  and  Benefit  of 
the  Calvin  Tompkins  Co.,  322  U.  S.  102,  64  S.  Ct.  866; 
American  Surety  Co.  v.  Wheeling  Structural  Steel  Co., 
4  Cir.,  114  F.  2d  237;  Bahcock  &  Wilcox  v.  American 
Surety  Co.,  8  Cir.,  236  F.  340;  United  States,  to  Use  of 
WoXsahaugh  &  Co.,  et.  al.  v.  Seabord  Surety  Co.,  26  F. 
Supp.  681;  United  States  v.  Hercules  Co.,  D.  C.  52  F. 
2d  454.  .  .  . 

"The  appellant  has  cited  many  cases  which  we  have 
carefully  considered.  In  every  instayice,  however, 
lohere  recovery  was  allowed  on  the  bond,  the  outlay 
for  which  recovery  loas  sought  was  necessary  for  the 
performance  of  the  contract  and  was  within  the  con- 
templation of  the  parties  to  the  contract.  It  is  v/ith- 
out  dispute  that  the  injury  alleged  to  have  been  suf- 
fered here  by  the  appellant  was  not  contemplated  by 
the  parties,  but  was  totally  unexpected  and  unfore- 
seen. 

*'We  are  of  opinion  and  so  hold  that  Maryland  Casualty 
Company  should  be  and  is  absolved  from  liability  on 
its  bond. 

"We  find  no  reversible  error  in  the  record  and  the 
judgment  is  affirmed." 

The  authority  which  we  especially  desire  to  stress  is 
the  decision  of  Judge  Coleman  of  Maryland  in  United  States 
V.  John  A.  Johnson  &  Sons,  65  F.  Supp.  514,  526-632. 
The  district  court  in  instant  case  frankly  conceded  that 
his  decision  was  diametrically  opposed  to  that  of  Judge 
Coleman,  and  that  that  case,  if  followed,  would  preclude 
recovery  by  appellee  herein  against  the  surety.  (2215). 
He  also  stated  that  that  case  should  be  followed  if  federal 
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law  governs.    The  court  quoted  and  followed  the  forego- 
ing federal  authorities  and  said: 

"The  questions  now  before  us  arise  out  of  a  suit  under 

the  Miller  Act,  §  1,  40  U.S.C.A.  §  270a 

"The  substance  of  the  second  counterclaim  is  that  the 
general  contractor,  although  having  expressly  agreed 
to  provide  temporary  construction  of  every  nature, 
necessary  to  the  completion  of  the  work  on  the  project 
by  the  subcontractor  within  the  specified  time,  in- 
cluding the  providing  of  access  to  the  construction  site, 
the  general  contractor  nevertheless  failed  to  provide 
such  access  and  that,  as  a  result,  the  progress  of  the 
work  by  the  subcontractor  was  materially  interfered 
with  and  delayed,  thus  greatly  increasing  the  cost  to  the 
subcontractor,  whereby  he  v/as  damaged  in  the  sum  of 
$13,740.01.  .  .  . 

"Coming,  then,  to  the  motion  to  dismiss  the  other  coun- 
terclaim of  the  subcontractor  Friedman,  the  basic  ques- 
tion here  is  whether  under  the  Miller  Act  a  subcon- 
tractor may  recover  damages  against  a  general  con- 
tractor and  his  surety  on  a  claim  which  is  directly 
predicated  on  a  breach  of  contract  by  the  general 
contractor  and  not  on  the  jiirnishing  of  labor  and  ma- 
terial by  a  subcontractor  pursuant  to  contract. 

"That  this  is  a  suit  by  the  subcontractor  for  such  breach 
of  contract  by  the  general  contractor  seems  clear.  .  .  . 

"It  may  well  be  that  the  subcontractor  has  a  meritorious 
claim  against  the  general  contractor,  in  a  separate  suit 
in  a  State  court  (not  in  a  Federal  Court  because  diver- 
sity of  citizenship  is  lacking),  but  the  question  here 
is:  Can  this  claim  be  prosecuted  in  this  particular 
statutory  proceeding?  Under  the  statute,  the  general 
contractor  is  required  to  give  two  bonds:  One  a  per- 
formance bond  for  the  protection  of  the  Government; 
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the  other  a  payment  bond  for  the  protection  of  persons 
furnishing  labor  and  materials.  It  is  the  latter  with 
which  we  are  here  concerned.  Its  obligation  is  to 
"promptly  make  payment  to  all  persons  supplying 
labor  and  material  in  the  prosecution  of  the  work 
provided  for  in  said  contract,  and  any  and  all  duly 
authorized  modifications  of  said  contract  that  may 
hereafter  be  made.  .  .  .  Thus,  it  is  clear  that  the  obliga- 
tion by  which  the  general  contractor  and  surety  are 
bound  to  subco7itractor3  excludes  payment  for  every- 
thing except  labor  and  material  actually  called  for  by 
the  contract  between  the  general  contractor  and  the 
Government,  which  is  made  a  part  of  the  contract  be- 
tween the  general  contractor  and  the  subcontractor. 

"We  have  been  referred  to  no  proceeding,  either  under 
the  Miller  Act  or  the  Heard  Act,  40  U.S.C.A.  §  270,  of 
which  it  is  an  amendment,  where  jurisdiction  over 
a  claim  such  as  the  present  one  has  been  exercised.  .  .  . 

"Hov^^ever,  we  think  this  is  immaterial,  provided  the 
subject  of  the  suit  arises  under  the  contract,  or  under 
the  provisions  of  contracts  that  are  reciprocal.  We 
do  not  find  that  such  is  true  in  the  case  before  us.  .  .  . 

"To  repeat,  we  think  a  distinction  must  be  made  be- 
tween doing  work  which  is  of  an  extra  or  additional 
character,  or  reasonably  implied  by  the  terms  of  the 
contract  as  part  of  the  obligation  of  the  subcontractor, 
and  work  which,  as  in  the  present  case,  not  he  but  the 
main  contractor  alone  is,  by  the  very  terms  of  the 
agreement,  required  to  do.  The  distinction  is,  in  a 
sense,  narrow  and  technical,  but  it  goes  to  the  very 
essence  of  the  restricted  rights  given  by  this  special 
statute,  the  Miller  Act.  We  are  not  unaware  of  the 
fact  that  there  are  numerous  decisions  to  the  effect 
that  a  liberal  construction  must  be  given  to  the  Miller 
Act  and  its  predecessor,  the  Heard  Act.  .  .  .  But  the 
liberality  of  construction  referred  to  in  those  decisions 
is  not  meant  to  go  so  far  as  to  extend  the  scope  of  the 
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Act  and  to  embrace  a  claim  for  damages  such  as  the 
present  one 

"It  must  necessarily  follow  that  the  Rules  of  Civil  Pro- 
cedure, and  specifically  Rule  13  (a),  (b)  and  (h),  can 
not  be  construed  to  extend  the  scope  of  the  Miller 
Act.  .  .  . 

"It  may  Vv'-ell  be  that  in  an  ordinary  suit,  these  Rules 
would  extend  the  scope  of  the  action  to  permit  the 
consolidation  of  all  claims.  But  we  are  unwilling  to 
say,  just  because  of  their  broad  language,  that  the 
present  type  of  claim  can  be  entertained  in  a  Miller 
Act  proceeding. 

"Finally,  it  may  reasonably  be  argued  from  the  dearth 
of  authorities  on  this  precise  question,  that,  in  line 
loith  the  Friestedt  case,  it  has  been  generally  conceded 
that  this  type  of  claim  tvas  not  cognizable  under  either 
the  Heard  Act  or  the  Miller  Act.  But  however  that 
may  be,  both  the  weight  of  such  authority  as  exists, 
and  logical  interpretation  of  the  statute,  require  the 
conclusio7i  here  reached. 

"We  are  not  unmindful  of  the  fact  that,  in  another  part 
of  this  same  proceeding  we  have  allowed  this  same 
subcontractor  to  recover  from  the  general  contractor 
on  a  counterclaim  for  extra  material  and  labor  he  had 
furnished,  on  the  ground  that  there  was  an  improper 
rejection  by  the  general  contractor  of  the  material 
originally  supplied.  That  is  to  say,  we  held  that  the 
subcontractor  was  entitled  to  be  paid  what  this  im- 
proper rejection  had  cost  him,  due  to  replacing  the 
material  with  material  of  higher  grade. 

"Such  counterclaim,  it  is  true,  was  based  upon  breach 
of  contract  in  the  sense  that  the  general  contractor  had 
not  lived  up  to  his  part  of  the  agreement  in  so  far 
as  a  duty  to  inspect  the  material,  originally  supplied, 
was  imposed  upon  him  in  the  first  instance.    However, 
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by  the  express  terms  of  the  last  paragraph  of  Article 
IV  of  the  subcontract,  which  we  have  previously  quoted, 
the  subcontractor  and  not  the  general  contractor  was 
required  to  replace  the  material  when  ordered  so  to  do 
by  the  general  contractor,  without  prejudice  to  the 
right  given  him  by  the  subcontract  to  have  a  later  de- 
termination as  to  whether  or  not  he  should  have  re- 
imbursem.ent,  for  any  additional  expenditures  as  a  re- 
sult of  such  replacement.  So,  it  will  be  seen  that  the 
performance  by  the  subcontractor,  upon  which  he  based 
his  right  to  recovery,  was  performance  such  as  was 
expressly  required  of  him  by  the  contract  for  which, 
and  only  for  which,  he  could  recover  under  the  pay- 
ment bond  which  we  have  heretofore  analyzed;  where- 
as, in  the  present  case,  there  is  the  distinction  that 
the  subcontractor  has  not  supplied  labor  and  materials 
which  he  was,  in  fact,  ever  required  to  supply  by  the 
terms  of  the  contract.  Thus,  the  subcontractor's  pres- 
ent counterclaim  is  for  damages  as  such,  resulting  from 
the  general  contractor's  alleged  breach  of  the  contract, 
although  it  is  true  the  alleged  damages  are  measured 
by  the  cost  of  labor  and  materials  to  the  subcontractor 
which  the  general  contractor,  if  any  one,  should  have 
supplied  but  did  not.  The  distinction  is  more  than  a 
mere  technical  one.  It  is  a  legal  distinction  required 
by  the  very  terms  of  the  documents  by  which  the 
subcontractor  is  restricted  in  this  limited,  statutory 
proceeding. 

"Accordingly,  an  order  will  be  signed  granting  the 
motions  to  dismiss  both  the  counterclaims  of  the  sub- 
contractor." 

Parenthetically,  it  may  be  added  that  no  appeal  was 
taken  by  the  claimant  from  the  hereinabove  quoted  portion 
of  Judge  Coleman's  decision.  An  appeal  was  taken  from 
an  entirely  different  portion  of  that  decision  and  the  same 
was    affirmed    and    the    decision    expressly    approved    in 
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(CCA.  4)  153  F.  2d  534,  certiorari  denied,  328  U.  S.  865 
90  L.  Ed.  1636.  Judge  Coleman's  decision  related  to  two 
entirely  separate  and  independent  phases  of  the  case,  the 
second  phase,  and  the  one  pertinent  here,  commencing  at 
page  526.    At  page  525  the  court  said: 

"The  distinction  between  the  two  questions  is  real,  not 
fanciful.  For  example,  delays  incident  to  permitted 
changes  in  original  specifications  do  not  amount  to  a 
breach  of  a  contract  of  this  sort.  It  is  a  matter  for 
equitable  adjustment  by  the  Government  by  express 
provision  of  the  general  contract  relating  to  changes." 

See  also  to  the  same  effect  U.S.  for  Use  of  Spencer  v. 
Massachusetts  Bonding  &  Ins.  Co.,  (CCA.  6),  18  F.  2d  203. 

We  therefore  respectfully  submit  that  both  on  reason, 
principle  and  authority,  and  particularly  the  overwhelm- 
ing trend  of  the  federal  decisions,  there  is  no  liability 
of  a  surety  on  a  payment  bond  for  damages  or  compensa- 
tion for  increased  expense  of  performance  by  a  subcon- 
tractor due  to  breach  of  contract  on  the  part  of  the  prin- 
cipal contractor,  whether  or  not  such  damages  are  sought 
under  the  sheep's  clothing  of  reasonable  value  of  work 
performed — especially  where,  as  in  this  case,  it  is  conceded 
that  the  cost  and  reasonable  value  of  performance  were 
increased  over  and  above  the  agreed  contract  price  and 
above  the  amount  paid  solely  by  reason  of  the  principal 
contractor's  breach  of  contract. 

The   language  of  the  Supreme  Court  in  the  recent 
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case  of  McEvoy  v.  United  States,  322  U.  S.  102,  88  L.  Ed. 
1163,  the  last  word  of  that  Court  on  the  subject,  (while 
involving  a  different  question)  is  we  submit  directly  ap- 
plicable to  this  question: 

"We  granted  certiorari  because  of  a  novel  and  important 
question  presented  under  the  Miller  Act.  320  U.  S. 
733,  ante  433,  64  S.  Ct.  267.  .  .  . 

"Specifically  the  issue  is  whether  under  the  Miller  Act 
a  person  supplying  materials  to  a  materialman  of  a 
Goernment  contractor  and  to  whom  an  unpaid  balance 
is  due  from  the  materialman  can  recover  on  the  pay- 
ment bond  executed  by  the  contractor.  We  hold  that 
he  cannot.  .  .  . 

"To  allow  those  in  more  remote  relationships  to  recover 
on  the  bond  would  be  contrary  to  the  clear  language 
of  the  proviso  and  to  the  expressed  will  of  the  framers 
of  the  Act.  .  .  . 

"To  irapose  unlimited  liahility  under  the  payment  bond 
to  those  suh-m,aterialmen  and  laborers  is  to  create  a 
vrecarious  and  perilous  risk  on  the  prime  contractor 
and  his  surety.  To  sanction  such  a  risk  requires  clear 
language  in  the  statute  and  in  the  bond  so  as  to  leave 
no  alternative.  Here  the  proviso  of  §  a  (a)  of  the  Act 
forbids  the  imposition  of  such  a  risk,  thereby  foreclos- 
ing Tompkins'  right  to  sue  on  the  payment  bond." 

5.     IN  ANY  EVENT   SURETY   NOT   LIABLE   FOR 
ANY  ITEMS  EXCEPT  LABOR  EXPENSES. 

In  any  event  the  district  court  clearly  erred  in  allow- 
ing recovery  for  any  items  other  than  labor  and  materials 
actually  going  into  the  finished  job.    For  example,  the  court 
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with  considerable  hesitation  and  reluctance  allowed  re- 
covery of  an  additional  twenty  percent  of  the  total  amount 
of  appellee's  claim,  namely  $13,542.57,  for  "overhead  ex- 
pense" and  allowed  an  additional  ten  percent  of  the  total, 
or  $8,125.42,  for  appellee's  profit. 

Such  overhead  expense  and  profit  items  are  not  for 
labor  and  materials,  and  are  not  recoverable  against  the 
surety. 

U.  S.  V.  Davidson,  71  F.  Supp.  401; 

U.  S.  for  use  of  Healie  v.  Great  American  Inde^mnity 
Co.,  30  F.  Supp.  613; 

U.  S.  V.  Standard  Casualty  Co.,  32  F.  Supp.  836; 

Continental  Co.  v.  Boyd,  140  F.  2d  115; 

Theohold-Jansen  Electric  Co.  v.  Meyer,  (CCA.)  87  F. 
2d  271; 

U.  S.  jor  use  of  Spencer  v.  Massachusetts  Boyiding  & 
Ins.  Co.,  (CCA.  6)  18  F.  2d  203; 

Hamilton  v.  Whittaker,  129  Vv'ash.  Dec.  164,  186  P.  2d 
609,  supra,  and  cases  there  cited. 

Exhibit  63  contains  appellee's  itemized  computation 
of  his  claim  for  damages.  The  first  item,  which  is  the  larg- 
est, covers  alleged  labor  expense.  The  remainder  are 
clearly,  in  any  event,  not  allowable,  as  they  do  not  con- 
stitute claims  for  labor  and  material  going  into  the  fin- 
ished job.  Part  of  them  represent  the  purchase  and  repair- 
ing of  tools  and  equipment,  which  are  clearly  not  a  lienable 
claim  against  the  bond.     This  applies  to  all  of  the  items 
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on  this  exhibit  other  than  the  strictly  labor  items.  Under 
the  authorities  hereinabove  cited,  these  are  clearly  not, 
in  any  event,  recoverable  against  the  surety.  Such  items 
as  insurance,  taxes,  equipment,  lumber  and  roofing  for 
cement  shed,  travel,  miscellaneous,  bond  premium,  over- 
head expense,  and  profit,  clearly  do  not  come  within  the 
statutory  terms  "labor  and  material  in  the  prosecution  of 
the  work  provided  for  in  said  contract,"  and  hence  are 
not  recoverable  against  the  surety. 

The  district  court  disallowed  the  items  for  engineering 
and  legal  expenses,  as  the  same  were  merely  cost  of  prep- 
aration for  the  trial  of  this  litigation.  The  court  should 
have  disallowed  each  and  all  items  cf  this  exhibit. 

With  reference  to  overhead  expense,  it  is  undisputed 
that  Schaefer  simultaneously  had  a  large  number  of  jobs 
in  progress,  all  of  which  were  handled  from  his  Portland 
office.  All  supervision  of  the  work  on  this  job,  including 
his  superintendent  in  charge  of  the  job,  is  included  within 
his  labor  payroll,  which  covers  everyone  except  the  ap- 
pellee, Schaefer  himself,  and  he  was  on  the  job  only  on  a 
few  isolated,  rare  occasions.  Even  Schaefer's  brother, 
William  Schaefer,  was  carried  on  the  labor  payrolls  of 
this  job,  at  $100.00  per  week,  but  made  only  a  few  trips 
and  was  rarely  on  the  job.  The  overhead  of  the  Concret( 
Construction  Company  in  Portland  was  therefore  during 
that  period  extraordinarily  high. 
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The  district  court  therefore  clearly  erred  in  allowing 
recovery  of  these  various  items  against  the  surety. 

VI. 

6.     APPELLANT  IS  ENTITLED   TO  ADDITIONAL 
ATTORNEYS'  FEES  ON  THIS  APPEAL. 

As  hereinabove  stated,  the  Macris  and  their  silent 
partners,  Goerig  and  Philp,  are  liable  to  this  appellant 
on  the  application  for  the  bond  (Casualty  Co.  Ex.  10)  for 
additional  reasonable  attorneys'  fees,  which  should  be  fixed 
by  this  court  for  legal  services  on  this  appeal. 

We  submit  that  $5000.00  is  a  reasonable  sum  to  be  al- 
lowed this  appellant  for  reasonable  attorneys'  fees  for 
services  on  this  appeal,  in  view  of  the  voluminous  size  of 
the  record,  the  extensive  services  required,  and  the  large 
amount  involved. 

It  is  well  settled  that  federal  appellate  courts  may, 
and  customarily  do,  allow  such  recovery  of  additional 
reasonable  attorneys'  fees  for  services  on  appeal.  "For 
example,  in  Avierican  Can  Co.  v.  Ladoga  Canning  Co., 
(CCA.  7)  44  F.  2d  763,  772,  certiorari  denied,  282  U.  S. 
899,  the  court  said: 

"The  District  Court,  however,  could  not  and  doubtless 
did  not  take  into  consideration  the  uncertain  factor 
of  a  possible  appeal,  nor  the  legal  services  which  might 
be  rendered  in  case  an  appeal  was  prosecuted.     Since 
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the  judgment  was  entered  in  the  District  Court,  de- 
fendant has  taken  this  appeal,  and  plaintiff's  attorneys 
have  rendered  additional  necessary  and  substantial 
legal  services.  Plaintiff  should  be  allowed  their  reason- 
able value,  which  we  fix  at  $3,500. 

"The  statute  authorizing  plaintiff's  recovery  of  reason- 
able attorneys'  fees  directs  their  inclusion  as  a  part 
of  the  costs.  We  find  nothing  in  this  statute  which 
limits  this  allowance  to  services  rendered  in  the  Dis- 
trict Court.  Its  terms  are  broad  enough  to  include  plain- 
tiff's reasonable  attorney's  fees  necessarily  incurred 
in  any  court  wherein  the  cause  was  pending.  A  similar 
construction  has  been  placed  on  a  similar  statute.  Davis 
V.  Parrington  (CCA.)  281  F.  10,  17;  Louisville  & 
N.  R.  Co.  V.  Dickerson  (CCA.)  191  F.  705,  712. 

"The  decree  is  affirmed.  The  Ladoga  Canning  Company 
shall  recover  its  costs  on  both  appeals,  including  there- 
in, as  a  part  of  the  costs  of  this  court,  $3,500,  as  and 
for  its  reasonable  attorneys'  fees." 

See  also  to  the  same  effect: 

Davis  V.  Parrington,  (CCA.  9)  281  F.  10,  17; 
Rigopoulous  v.  Kervan,  (CCA.  2)  140  F.  2d  506,  508. 

We  therefore  respectfully  submit  that  the  judgment 
appealed  from  should  be  reversed  and  the  cause  dismissed 
as  to  this  appellant,  Continental  Casualty  Company,  and 
that  the  judgment  entered  by  the  trial  court  in  favor  of  this 
appellant  against  the  cross-appellants  for  reasonable  attor- 
neys' fees  and  costs  be  affirmed,  and  that  this  appellant 
recover  judgment  against  each  of  said  cross-appellants, 
Macris,  Goerig  and  Philp,  jointly  and  severally,  for  its 
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additional  reasonable  attorneys'  fees  on  this  appeal  in  such 
an  amount  as  may  be  fixed  by  this  court. 


Respectfully  submitted, 


EUGENE  D.  IVY 
ELWOOD  HUTCHESON 
Attorneys  for  Appellant 
Continental  Casualty  Company. 
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JUEISDICTION 

TMs  action  was  declared  by  the  amended  complaint 
(Tr.  2,  10)  under  the  Miller  Act,  U.  S.  C.  A.  Title  40, 
Sees.  270a  and  270b;  49  Stat.  793,  794.  It  was  brought 
in  the  federal  district  court  for  the  district  in  which 
the  federal  work  involved  was  performed.  The  trial 
court  so  determined  (Tr.  104-5;  ff.  18). 

Original  jurisdiction  of  the  federal  district  court 
was  neither  invoked  nor  sustained  on  any  other 
ground.  The  question  of  sufficiency  of  original  juris- 
diction of  such  federal  district  court  under  the  Miller 
Act  in  this  action  is  hereby  raised. 

Appellee  Schaefer,  as  subcontractor,  sued  as  use 
plaintiff  in  the  name  of  the  United  States,  under  Sec. 
270b  of  the  Miller  Act.  He  joined  as  defendants  the 
principal  contractors,  Macris,  their  surety  on  the  p?.y- 
ment  bond  required  by  Sec.  270a  of  the  Miller  Act, 
and  their  joint  adventurers,  for  a  claimed  balance  for 
performances  according  to  the  subcontract  terms. 

This  appeal  by  Macris  from  the  judgment  (Tr.  112- 
115)  entered  against  them  (Tr.  136)  is  pursuant  to 
U.  S.  C.  A.  Title  28,  Sec.  225;  26  Stat.  828,  as  amended. 

The  Circuit  Court  of  Appeals  order  herein  of  March 
31,  1948,  limits  the  Macris'  appeal  to  review  of  judg- 
ment pertaining  to  the  one  subcontract  under  Specifi-^ 
cations  1062-1  Ex.  3,  and  eliminates  all  considera- 
tion of  another  subcontract  under  Specifications  1068. 


STATEMENT  OF  CASE. 
The  Pivotal  Controversies. 

The  principal  contention  of  law  made  by  these  ap- 
pellants is  that  where  the  performance  of  a  subcon- 
tract is  completed  by  the  subcontractor  without  oral 
or  written  modification,  in  spite  of  repeated  partial 
breaches  thereof  b}^  the  principal  contractor  rendering 
such  performance  more  costly  because  of  delay,  and 
the  subcontractor  is  paid  and  without  protest  accepts 
the  full  contract  price  for  his  performance,  the  sub- 
contractor cannot  thereafter  recover  his  total  cost  of 
performance,  including  20%  overhead  and  10%  profit, 
on  the  basis  of  either  implied  contract  or  quasi  con- 
tract ;  nor  can  he  recover  on  any  basis  without  proving 
the  additional  cost  of  performing  the  subcontract  by 
reason  of  the  contractor's  breach,  without  complying 
with  the  provisions  of  the  subcontract  regarding  de- 
lays, or  without  having  made  any  attempt  to  minimize 
such  increased  costs.  The  district  court  held  to  the 
contrary. 

These  appellants  also  contend  that  there  is  no  sub- 
stantial evidence  to  support  the  finding  of  the  district 
court  that  the  principal  contractors  breached  the  sub- 
contract. 
Parties  Litigant. 

This  action  was  commenced  by  the  United  States  for 
the  use  of  M.  C.  Schaefer,  doing  business  as  Concrete 


Construction  Company.  Schaefer's  action  was  for,  a 
claimed  $57,618.87  a  quantum  meruit  theory  for  per- 
formance of  the  subcontracted  work  after  an  alleged 
breach  of  the  subcontract  by  the  principal  contractors. 

The  defendants  sued  were  Sam  Macri,  Don  Macri 
and  Joe  Macri,  individuals  and  copartners  doing  busi- 
ness as  Macri  Company,  the  principal  contractors ;  the 
Continental  Casualty  Company,  a  corporation,  their 
suretj^  on  the  pajnuent  bond  required  and  delivered 
under  Sec.  270a  of  the  Miller  Act,  and  the  Macri  Com- 
pany's joint  adventurers,  A.  C.  Goerig  and  Clyde 
Philp. 

Such  parties  litigant  will  hereafter  be  referred  to, 
respectively,  for  the  use  j)laintiff  as  Schaefer  or  ap- 
pellee, for  the  Macris  as  Macris  or,  if  referring  to  Sam 
Macri  only,  as  Macri,  for  the  surety  as  Continental, 
and  for  the  co-adventurers  as  Goerig  &  Philp. 

Contract  and  Subcontract  Documents. 

The  principal  contract,  numbered  12r-14825,  was  en- 
tered into  between  Macris,  as  principal  contractors, 
and  the  United  States,  Department  of  Interior, 
through  the  Bureau  of  Reclamation,  on  December  7, 
1943.  The  contract  and  the  payment  bond  by  Macris 
and  Continental  are  Ex.  1.  The  public  work  involved 
was  performance  of  earth  work,  pipelines  and  struc- 
tures, Laterals  59.3  to  69.8  and  sublaterals,  Roza  Divi- 
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sion,  Yakima  Project,  Washington.  That  work  is  vari- 
ously referred  to  herein  as  the  Roza  Project,  as  job 
1062-1  or  1062,  Schedule  1,  or  job  1062.  The  Bureau  of 
Reclamation  and  its  representatives  are  likewise  re- 
ferred to  as  the  "government"  and  "government  offi- 
cers. ' ' 

The  specifications  governing  the  contracted  job 
work  are  Ex.  3.  At  the  front  thereof,  at  pages  3  to  5, 
are  sho\\Ti  the  28  items  of  estimated  quantities  bid  by 
Macris  to  a  total  of  $128,550.95  as  the  estimated  con- 
tract amount.  Such  specifications  are  designated  as 
Specifications  1062-Schedule  1. 

The  Schaefer  subcontract  is  Ex.  5.  It  is  dated  March 
14,  1944,  and  calls  for  performance  of  only  2  items 
(of  the  28  items  bid  by  Macris),  namely:  Item  12, 
placing  an  estimated  1515  cubic  yards  of  concrete; 
and  item  13,  placing  an  estimated  12,700  pounds  of 
reinforcing  bars.  Item  15,  erecting  an  estimated  10,000 
board  feet  measure  of  timber  in  structures  was  an 
extra  work  item,  paid  for  as  such  and  is  not  here  in- 
volved. Schaefer 's  bid  for  performance  of  such  2  items 
w^as  $26.00  per  cubic  yard  of  concrete  installed  (Ex, 
5,  Art.  Two,  Sec.  1,  or  an  estimated  total  of  $39,390.00. 

A  preliminary  field  inspection  and  study  of  contract 
documents  by  Schaefer  are  vouched  for,  to  make  the 
subcontract  the   whole   agreement,  by   the   following 


provisions  thereof  at  Sec.  15,  Article  Three   (on  the 
last  page  of  Ex.  5)  : 

''Contains  Entire  Agreement.  15:  The  Sub- 
contractor has  satisfied  himself  by  his  own  inves- 
tigation and  research,  regarding  all  of  the  condi- 
tions affecting  the  work  and  as  to  the  meaning  and 
intention  of  the  plans  and  specifications  referred 
to  herein,  and  has  executed  this  agreement  solely 
in  reliance  upon  his  own  investigations,  independ- 
ent of  any  estimate  or  other  information  pre- 
pared or  furnished  by  the  Owner  or  by  the  Prin- 
cipal Contractor.  This  instrument  contains  the 
entire  agreement  of  the  parties  hereto  and  no  esti- 
mate, bid  or  proposal  of  the  Subcontractor,  and 
no  statement,  promise,  verbal  or  other  agreement 
not  contained  herein  shall,  in  any  manner,  affect 
or  modify  any  of  the  terms  or  provisions  herein 
contained. ' ' 

A  companion  responsibility  on  Schaefer  as  subcon- 
tractor is  contained  in  Sec.  18,  Article  One  (on  the 
third  page  of  Ex.  5)  : 

''Lines,  Grades  and  Measurements.  18:  Assume 
full  responsibility  for  the  accuracy  of  all  lines, 
levels  and  measurements  and  their  relation  to 
bench  marks,  property  lines,  reference  lines  and 
the  work  of  the  Principal  Contractor  and  of  other 
contractors,  or  subcontractors.  In  all  cases  where 
dimensions  are  governed  by  conditions  already 
established  the  responsibility  for  correct  knowl- 
edge of  such  conditions  shall  rest  entirely  on  the 
Sul)contractor.  No  variation  from  specified  lines 
or  grades  or  dimensions  shall  be  made  except  on 
the  written  authority  of  the  Principal  Contractor. 
All  work  shall  be  made  to  conform  to  actual,  final 
conditions  as  the  same  develop  in  the  course  of 
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construction  and  the   Subcontractor  shall  make 
due  allowances  for  all  of  these." 

That  responsibility  is  coordinated  with  the  addi- 
tional Schaefer  responsibility  in  Sec.  7,  Article  One 
(on  the  second  page  of  Ex.  5)  : 

"Plans  and  Specifications,  Cooperation  and 
Conformance.  7:  Conform  strictly  to  all  plans 
and  specifications,  approved  shoj)  drawings  and  to 
any  subsequent  modifications  of  all  thereof,  in  ac- 
cordance with  their  true  intent  and  meaning.  Per- 
form all  work  and  furnish  all  materials  called 
for  in  the  specifications  and  not  shown  on  the 
plans,  or  shown  on  the  plans  and  not  called  for 
in  the  specifications,  the  same  as  though  both 
shown  and  called  for,  as  plans  and  specifications 
shall  be  considered  as  cooperative.  All  provisions 
of  the  specifications  affecting  said  \vork  or  mate- 
rials in  any  manner,  and  all  requirements  of  the 
plans  shall  be  fully  complied  with  the  same  as  if 
contained  in  this  agreement,  except  in  so  far  as 
said  provisions  are  specifically  modified  or  super- 
seded by  this  agreement." 

It  was  also  a  subcontract  obligation  to  submit  prog- 
ress schedules  and  reports  relating  to  the  work,  when, 
as  testified  by  Schaefer,  Macri  at  the  field  meeting  of 
April  15,  1945  (hereinafter  discussed)  told  Schaefer 
to  send  Macris  any  bills  for  any  extra  work.  That  is 
provided  for  in  Sec.  3,  Article  One  (on  second  page 
of  Ex.  5)  : 

''Shop  Details,  Erection  Plans.  3:  Prepare  and 
submit  in  such  form,  and  at  such  times  as  the 
Principal  Contractor  may  require,  all  details,  shop 
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drawings,  setting  plans,  progress  schedules  and 
reports  relating  to  the  ivork."  (Italics  ours.) 

The  means  by  which  a  subcontractor  can  designate 
or  have  adjusted  any  type  of  construction  errors, 
giving  Schaefer  the  means  by  written  notice  within 
10  days  after  subcontract  execution  of  specifying  and 
having  determined  the  type  of  excavation  and  of  fine 
grading  for  his  work,  is  found  at  Sec.  6,  Article  One 
(on  the  second  page  of  Ex.  5)  : 

'^Ambiguities,  Conflicts  and  Discrepancies.  6: 
Immediately  examine  all  plans  and  specifications 
and  all  changes  and  modifications  thereof.  In  case 
there  be  any  ambiguity,  error,  discrepancy  or  con- 
flict in  or  between  this  agreement,  the  plans,  the 
specifications  and  the  addenda,  or,  in  case  the 
Subcontractor  feels  that  any  work  or  materials 
shown  or  specified  are  unsuitable  for  the  use  in- 
tended, he  shall  immediately  give  written  notice 
thereof  to  the  Principal  Contractor.  In  the  ab- 
sence of  such  notice  within  ten  days  from  the  date 
hereof,  and  with  respect  to  any  changes  or  modifi- 
cations within  ten  days  of  the  date  thereof,  the 
plans  and  specifications  and  the  changes  and  modi- 
fications, as  the  case  may  be,  shall  be  deemed  to 
have  been  accepted  by  the  Subcontractor  and  he 
thereby  assumes  the  full  responsibility  of  the 
Principal  Contractor  for  all  ambiguities,  errors, 
discrepancies  and  conflicts  which  may  exist  with 
respect  to  the  work  and  for  the  replacement  of  any 
unsuitable  work  or  materials  even  though  they 
comply  with  the  plans  and  specifications.  If  theit'e 
be  any  ambiguities,  errors  or  discrepancies  or  con- 
flicts, or  if  unsuitable  work  or  materials  be  called 
for  by  the  plans  and  specifications  the  matter  shall 
be  referred  to  the  Principal  Contractor  for  deter- 
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mination  and  its  ruling  shall  be  final  and.  con- 
clusive. //  the  Subcontractor  shall  have  given 
notice  thereof  as  in  this  agreement  provided^  then 
the  Principal  Contractor  (subject  to  the  rights  of 
arbitration  as  in  this  agreement  provided)  shall 
determine  the  amounts,  if  an}^,  of  any  addition  to 
or  deduction  from  the  contract  price  resulting 
therefrom,  and  in  arriving  at  its  conclusions  shall 
give  precedence  to  the  documents  involved  in  the 
following  order:  this  agreement;  the  general  con- 
ditions of  the  specifications ;  the  specifications  and 
any  addenda  to  these  specifications;  the  full  size 
detail  drawings;  the  large  scale  drawings;  the 
small  scale  drawings;  the  general  design  draw- 
ings." (Italics  ours.) 

No  such  notice  ivas  given  (Tr.  1452). 

Sec.  9  of  Article  One  of  such  Ex.  5  (also  on  the  sec- 
ond page  thereof  under  the  heading  "Cooperate  with 
other  Subcontractors")  provides  for  5  days'  written 
notice  of  any  cause  for  delays  in  progress  of  the  work 
by  other  contract  operators,  such  notice  to  be  given  by 
Schaefer  to  the  Macris  as  principal  contractor.  That 
provision  states,  for  the  pertinent  third  and  fourth 
sentences  thereof,  as  follows: 

"*  *  *  The  Subcontractor  shall  not  be  entitled 
to  any  damages  or  additional  compensation  aris- 
ing from,  or  because  of  any  reasonable  orders 
given  or  acts  done  hy  the  Principal  Contractor 
for  the  purpose  of  coordinating  the  work  of  all 
contractors,  subcontractors  and  material  men.  // 
the  Subcontractor  shall  he  delayed  in  the  per- 
formance of  the  work  as  a  result  of  such  orders 
or  acts,  the  Subcontractor  shall  be  entitled  to  an 
extension  of  time  equal  to  the  delay  so  caused; 
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provided,  however,  that  written  notice  of  the  fact 
and  cause  of  such  delay  he  given  by  the  Sub- 
contractor to  the  Principal  Contractor  within  five 
days  after  the  occurrence  of  the  cause  of  such 
delay  and  said  extension  of  time  shall  be  there- 
after determined  and  allowed  and  specified  in 
writing   by    the    Principal    Contractor.    *    *    *" 

(Italics  ours.) 

No  such  notice  was  given  (Tr.  1452). 

Sec.  3  of  Article  Three  of  such  Ex.  5  (on  the  fourth 
page  thereof)  provides  for  extra  compensation  for 
changes,  alterations  and  additions.  The  second  para- 
graph of  such  section  provides  pertinently: 

"Should  any  such  alteration  or  deduction  in- 
volve a  change  in  the  quantity  or  quality  or  cost 
of  the  work  required  by  the  terms  of  this  agree- 
ment, proper  adjustment  shall  be  made  in  the 
contract  price.  In  all  such  cases,  the  amount  to  be 
allowed  for  such  changes  shall  be  determined  by 
the  Principal  Contractor  in  advance  of  the  doing 
of  any  such  work  and  the  decision  of  the  Prin- 
cipal Contractor  as  to  the  amount  to  be  allowed 
therefor  shall  be  final  and  conclusive  between  the 
parties  hereto,  subject  to  the  right  of  arbitration 
as  provided  herein.  No  claim  for  extra  compensa- 
tion on  account  of  any  changes  shall,  however,  be 
allowed  unless  the  same  shall  have  been  ordered 
in  writing  by  the  Principal  Contractor  specifying 
the  price  or  rate  thereof." 

No  written  notice  from  Schaefer,  as  subcontractor,  was 
ever  given  (Tr.  1452). 

Sec.  5  of  Article  Three  of  such  Ex.  5  (on  the  fourth 
page  under  the  heading  of  "Delays")  reads  for  the 
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pertinent  context  as  follows: 

*'If  the  work  hereunder  shall  be  delayed  by  any 
act,  neglect  or  default  of  the  owner  or  of  the  prin- 
cipal contractor,  or  of  any  other  contractor  em- 
ployed by  the  Owner  or  the  Principal  Contractor 
upon  the  entire  work,  *  *  *  through  no  fault  of  the 
Subcontractor  then  the  time  herein  fixed  for  com- 
pletion of  the  work  shall  be  extended  for  a  period 
equivalent  to  the  time  lost  by  any  or  all  of  the 
reasons  aforesaid ;  provided,  however,  that  no  such 
extension  of  time  shall  be  made  or  allowed  unless 
the  Subcontractor  shall  give  the  Principal  Con- 
tractor notice,  in  ivriting,  within  five  days  after 
the  occurrence  of  any  such  act,  omission  or  event, 
specifying  the  fact  and  cause  of  the  delay.  *  *  *" 
(Italics  ours.) 

No  such  notice  ivas  ever  given  (Tr.  1452). 

Job  Facts. 

The  whole  contracted  operation  for  job  1062-1  was 
a  continuing  ditch  line  and  feeder  ditches  for  the  main 
laterals  and  sublaterals  to  conduct  irrigation  water 
along  its  course  on  the  Roza  Project.  At  the  locations 
in  that  course  where  a  structure  was  indicated  to  be 
installed  for  diversion  of  the  water  into  a  sublateral 
ditch  or  for  an  undercrossing  of  a  road,  there  would 
be  involved,  differently  than  for  the  main  ditching,  an 
excavation  for  a  structure  (a  Macri  item),  the  installa- 
tion of  a  concrete  structure  (a  Schaefer  item)  and  the 
backfilling  and  puddling  around  the  completed  con- 
crete structure  (a  Macri  item). 

The  whole  course  is  shown  on  the  map  following 
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page  36  of  the  specifications  (Ex.  3).  The  distance 
of  tlie  Macris'  work  involved  in  job  1062,  Schedule 
1  (Ex.  3,  p.  3)  is  101/2  miles  (Mile  59.3  to  Mile  69.8), 
plus  the  sublaterals  (Tr.  1493,  1494.) 

Along  this  vast  network  of  ditching  were  549  con- 
crete structures,  including  28  standard  weir  walls  (or 
521  box  structures  net)  (Tr.  562).  These  were  a 
Schaefer  subcontract  item. 

The  concrete  structures  on  this  job  are  of  the  same 
type  as  other  reclamation  project  structures  through- 
out the  whole  Roza  Project — a  vast  majority  thereof 
being  small  or  box  structures  with  a  maximum  depth 
of  3  feet  (Tr.  1783).  The  number  of  such  box 
structures  shown  on  the  plans,  after  eliminating  dupli- 
cations and  those  indicated  but  not  shown,  is  368. 

Such  368  box  structures  were  classified  by  the 
former  Bureau  of  Reclamation  engineer  Hance  (Tr. 
1901-3)  into  five  groups,  namely: 


No.  of 
Structures 

%  of  the 
368 

Minimum  to  Maximum 
Headwall  Height 

1. 

23 

or 

6.2% 

11/2  feet  to  2      feet 

2. 

152 

or 

41.4% 

21/2  feet  to  3      feet 

3. 

101 

or 

27.5% 

31/2  feet  to  41/2  feet 

4. 

54 

or 

14.6% 

41/2  feet  to  51/2  feet 

5. 

38 

or 

10.3% 

Greater  than  5^2  feet 

Groups  1,  2  and  3,  or  74%  of  the  368  structures,  i.  e.. 
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at  least  262  structures,  had  a  headwall  of  less  than  41^2 
feet  and  a  depth  below  ground  surface  of  about  31/2 
feet  (Tr.  1903). 

Access  to  remove  the  fasteners — shown  by  Ex.  44 
— from  the  top  of  the  outside  wall  was  available  for 
at  least  those  262  structures  (Tr.  1902-3).  The  maxi- 
mtim  distance  down  for  an  operator  to  reach  in  order 
to  fasten  the  forms  together  ivas  2  feet  6  inches  (Tr. 
1783). 

Schaefer's  first  job  superintendent,  Waltie,  testi- 
fied that  the  average  depth  of  the  holes  was  4  feet 
(Tr.  719).  Schaefer's  cement  crew  foreman  Holmes 
said  the  excavations  averaged  3  feet  to  4  feet  (Tr. 
751).  The  above  tabulation  as  thus  supported  by 
Schaefer  testimony  was  not  controverted  throughout 
trial. 

Schaefer,  after  signing  the  subcontract  (Ex.  5)  on 
March  14,  1944,  went  on  to  job  1062  on  March  16  and 
17  and  again  on  April  12,  1944.  Intermediately  Schae- 
fer sent  no  written  notice  of  any  hind  to  Macris  (Tr. 
1452). 

On  April  21,  1944,  Schaefer  signed  at  Seattle  an 
additional  subcontract  (Ex.  6)  for  similar  perform- 
ance of  Macris'  second  and  adjoining  prime  contract 
under  Specifications  1068.  He  was  next  on  job  1062 
on  April  27  through  April  29,  1944  (Tr.  366). 
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On  April  28,  1944,  Schaefer  insisted  to  Maoris' 
superintendent  Staples  that  Macri  be  on  the  job  by 
noon  of  April  29  and  agree  to  things  as  Schaefer  de- 
manded or  that  Schaefer  would  "pull  off  the  job" 
(Tr.  215). 

No  provision  was  asked  or  inserted  by  Schaefer  in 
either  of  the  Schaefer  subcontracts  about  width  of 
structure  excavations,  slope  of  banks,  fine  grading, 
lumber  or  roads  (Ex.  5;  Ex.  6).  Schafer  gave  no 
written  notice  of  any  desired  change  in  Ex.  5,  as  called 
for  by  its  terms,  although  Macris'  superintendent 
Staples  had  discussed'  details  of  excavations  with 
Schaefer 's  job  superintendent  Waltie  and  general 
superintendent,  W.   E.  Schaefer   (Tr,  1742-3-4). 

Schaefer  in  his  case  in  chief  stated  that  on  April 
18,  1944 — the  first  time  he  himself  saw  Macris'  ex- 
cavations— (Tr.  205)  :  ''The  excavations  were  made 
vertical.  There  was  no  one  to  one  slope.  They  were 
made  tight.*  *  *"  He  testified  that  "we  had  set  a  few 
structures."  Schaefer  also  told  the  court  that  the 
lumber  was  wet,  causing  shrinkage   (Tr.  214). 

Yet,  on  April  21,  1944 — three  days  later — Schaefer 
did  not  make  any  provision  in  the  second  subcontract 
he  signed  on  that  day  (Ex.  6)  for  wider  cuts  or  any 
slope  or  fine  grading  details  or  lumber  specifications. 
He  did  not  even  notify  Macris  in  writing — as  called 
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for  by  his  first  subcontract — tliat  lie  wanted  any  such 
change  in  operations  in  that  subcontract   (Ex.  5). 

Much  controversial  testimony  at  trial  pertains  to 
two  meetings  between  Schaefer  and  Macri  on  the  job 
on  A]3ril  29, 1944,  and  on  June  15,  1944,  and  as  to  what, 
if  anything,  was  changed  as  subcontract  responsibili- 
ties at  such  meetings. 

Schaefer  at  the  time  of  the  April  29,  1944,  meeting 
wdth  Macri  had  not  yet  placed  any  concrete  although 
forms  had  been  set  for  receiving  concrete  and  665 
sacks  of  cement  had  been  delivered  to  him  (Tr.  2143). 

Although  Schaefer  had  received  665  sacks  of  cement 
from  the  government  and  had  a  small  and  adequate 
Jaeger  concrete  mixer  in  Portland  and  although  he 
had  the  forms  set,  he  had  placed  no  concrete.  He  did 
not  use  that  cement  until  late  July  1944  (Tr.  2143, 
1715,  222). 

Schaefer  had  no  concrete-placing  equipment  on  the 
Eoza  Project  in  April  1944  or  at  all  until  late  July 
1944  (Tr.  392).  The  only  equipment  he  had  on  job 
1062  until  the  end  of  July  1944  was  a  power  skill  saw, 
a  band  saw,  a  table  saw,  pick-ups  and  one  truck  (Tr. 
2191).  Macris  had  furnished  Schaefer,  mthout  charge 
and  although  not  required  by  the  subcontract,  the  job 
office,  form  panels  already  built  and  8  or  10  kegs  of 
nails  toward  cooperation  to  get  Schaefer  started  (Tr. 
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1675-6-7). 

Schaefer  testified  that  at  the  April  29,  1944,  meet- 
ing Macri  said  he  would  pay  Schaefer  for  the  extra 
work  done,  upon  Schaefer  sending  Macris  the  bill  for 
that  work.  (Tr.  224,  226).  No  bill  for  any  such  extras 
was  sent  by  Schaefer  to  Macris  (Tr.  1471). 

Preceding  the  June  15,  1944,  meeting  Schaefer  had 
kept  onl^i/  two  men  on  the  job  after  May  3,  1944.  He 
had  his  job  superintendent  Waltie  absent  in  Portland 
after  May  24,  1944  (Tr.  1774).  The  crew  said  they 
"had  pulled  off  the  job"  (Tr.  1774).  Waltie  himself 
testified  (Tr.  702):  "I  was  actively  in  charge  of  the 
job  but  we  weren't  there."  He  also  stated  he  was  in 
Portland  working  on  another  job  (Tr.  702). 

At  the  June  15,  1944,  meeting  with  Macri,  Schaefer 
still  had  his  crew  and  his  equipment  in  the  Portland 
area  (Tr.  702). 

On  the  occasions  of  the  April  and  the  June  meetings 
with  Macri,  Schaefer  dictated  what  he  would  do  and 
the  conditions  on  w^hich  he  would  do  so.  On  each 
occasion  Schaefer  wholly  disregarded  the  above  quoted 
subcontract  provisions.  At  neither  meeting  did 
Schaefer  extend  any  new  or  additional  service  or 
consideration  or  anything  that  was  not  already  in- 
cumbent on  him  by  the  subcontract  terms  (Ex.  5). 
Both  meetings  were  forced  on  Macri  by  Schaefer  on 
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a  basis  of  "be  there,  or  else"  lie  would  block  Maoris' 
principal  contract  completion. 

That  principal  contract  (Ex.  3,  p.  14,  pars.  23-24) 
specified  $25.00  per  dav  as  liquidated  damages  for 
delayed  performance  beyond  the  contract  alloted  time 
of  400  days. 

Ex.  14 — the  government's  progress  and  final  esti- 
mates— shows  such  liquidated  damages  deducted  from 
Macris'  earnings  as  follows:  Estimate  No.  11 — month 
of  February,  1945,  for  17  days,  $425.00;  No.  12— 
month  of  March,  1945,  for  28  days,  $700.00;  and  No. 
13 — final  estimate,  for  6  additional  days  in  March, 
$150.00;  or  a  total  of  $1,275.00  for  51  days'  delay.  The 
Schaefer  crew  was  effectively  off  the  job  from  May 
4,  1944  (Tr.  1774)  until  resuming  work  on  July  29, 
1944  (Tr.  1087,  1715)— for  a  time  of  subcontract  non- 
performance considerably  in  excess  of  the  51  days  of 
overtime  for  which  Macris  were  penalized. 

Schaefer  had  over  200  other  jobs  in  progress  in  the 
Portland  area  during  the  same  period  for  which  he 
had  subcontracted  performance  of  job  1062  (Tr.  373). 
His  concrete-placing  equipment  was  used  in  Portland 
until  the  end  of  July  1944  (Tr.  373,  392).  His  1062 
job  superintendent  Waltie  worked  on  another  job  at 
Portland  after  May  24,  1944  (Tr.  702,  1774).  Schaefer 
himself   was   there   "attending   to   business   back   in 


17 

Portland"  (Tr.  372).  His  crew  for  the  Roza  job  was 
in  Portland  after  May  3,  1944  (Tr.  1774),  192  miles 
away  from  the  Roza  job  (Tr.  569).  All  of  this  was 
at  the  height  of  the  construction  season. 

When  Schaefer  did  resume  his  subcontract  work 
on  job  1062  and  began  placing  concrete  at  the  very 
end  of  July  1944  (Tr.  1087,  1715)  he  had  passed  the 
best  construction  months.  He  had  to  perform  that 
period's  work  during  the  following  months  and  into 
the  winter  months.  His  witness  Bufton  testified  it 
is  always  ''disastrous"  to  carry  a  construction  job 
through  the  winter   (Tr.  1176). 

Schaefer  took  over  the  subcontracted  portion  of  job 
1062,  Schedule  1,  as  of  March  14,  1944  (Tr.  202).  He 
finally  completed  that  portion  at  the  very  end  of  March 
1945  (Tr.  522,  1531). 

Schaefer  accepted  and  cashed  the  monthly  checks — 
with  voucher  parts  thereof  specifying  subcontracted 
work  performed  (Exs.  99,  127,  128)  T\dthout  notice  of 
any  disagreement  therewith.  This  was  done  monthly 
after  the  meeting  with  Macri  on  the  job  June  15, 
1944,  as  well  as  before.  Likewise,  Schaefer  ordered 
payments  to  his  creditors  by  Macris  against  earned 
subcontract  balance.  Similarly  he  made  written  appli- 
cation on  December  5,  1944  (Ex.  124),  to  invoke  the 
arbitration  provisions  contained  in  the  Schaefer  sub- 
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contract  (Ex.  5,  at  Art.  Three,  Sec.  9),  but  did  not  fol- 
low through  with  the  directions  therein  given.  Like- 
wise, Schaefer  received  a  letter  from  the  Bureau  of 
Reclamation,  dated  June  27,  1945  (Ex.  37),  addressed 
to  him  as  subcontractor  without  disavowing  that  can- 
tinuing  relationship  as  subcontractor  either  to  the 
Bureau  of  Reclamation  or  to  Macris. 

(Arbitration  prerequisite  to  suit  was  waived  by 
Macris  at  pre-trial  conference  in  order  to  get  trial 
under  wry  (Tr.  78).) 

The  official  Bureau  of  Reclamation  record  of  actual 
job  performance  is  in  evidence  in  a  series  of  govern- 
ment inspectors'  field  reports,  which  were  made  daily 
as  the  field  work  progressed  (Ex.  13,  for  respective 
subnumbers  indicated  below),  also  in  the  government 
concrete  engineer's  communication  (Ex.  17a),  in  the 
job  progress  and  final  estimates  (Ex.  14),  in  the 
government's  official  communications  to  Macris  of 
Septemebr  18,  1944  (Ex.  39),  with  copy  to  Schaefer 
and  of  January  25,  1945,  to  Schaefer  (Ex.  37),  and 
in  the  context  of  the  deposition  of  H.  T.  Nelson,  the 
government  engineer  in  charge  throughout  perform- 
ance of  job  1062  (Tr.  1490,  1534). 

Nelson's  deposition  was  taken  at  Boise,  Idaho,  dur- 
ing a  trial  interim  (Tr.  1499),  after  he  telegraphed 
during  trial  he  was  prevented  from  attending   (Tr. 
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207).  The  deposition  was  secured  only  after  continued 
persistence  at  trial  by  the  Macris  (Tr.  235,  1089  to 
1101).  It  was  finally  authorized  by  the  court  upon 
condition  that  the  expenses  of  attendance  for 
Schaefer's  attorneys  be  imposed  on  Macris  (Tr.  1098). 
This  deposition  is  reported  at  Tr.  1489-1551.  It  was 
read  to  the  court  in  its  entirety,  but  it  is  not  men- 
tioned in  the  court's  opinion  (Tr.  2208-2230).  This 
Nelson  deposition  (Tr.  1489-1551)  contains  a  depend- 
able, basic  grasp  of  the  scope  of  work  and  how  it 
progressed. 

Nelson  in  such  deposition,  at  Tr.  1512-14,  identifies 
the  five  ofl&cial  government  inspectors  who  were  in  the 
field  and  made  daily  written  reports  of  job  perform- 
ance. Such  re]3orts  in  their  entireties  were  produced 
at  trial.  The  portions  admitted  for  such  respective  in- 
spectors are:  J.  S.  Heers,  Exs.  13a,  b  and  c;  E.  M. 
Moorhead,  Exs.  13d-131;  J.  E.  Eeynolds,  Ex.  13m 
and  subnumbers;  M.  Sektnan,  Ex.  13-o  and  sub- 
numbers;  and  J.  A.  Costello,  Ex.  13n.  This  Nelson 
deposition  testimony  and  such  current  written  reports 
state  exact  conditions  as  they  progressed  on  the  job. 
They  are  an  official  recounting  of  unprejudiced  facts 
about  the  job  itself. 

Nelson  talked  with  Schaef  er  at  the  Bureau  of  Eecla- 
mation  office  and  in  the  field  with  Schaefer's  second 
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superintendent  Darcy  about  excavations  for  structures 
and  government  basis  of  payment  therefor,  while  such 
excavation  work  was  in  progress  (Tr.  1526). 

No  written  notice  from  Schaefer  to  Macri  about  ex- 
cavations, however,  was  ever  given,  although  called  for 
by  the  subcontract  (Ex.  5),  in  case  any  change  was 
desired  or  any  extra  compensation  was  to  be  claimed 
(Tr.  1452). 

Nelson,  as  the  government  engineer  in  charge,  was 
asked  on  cross-examination  about  excavations,  and 
answered  (Tr.  1538)  : 

"Q.  It  is  also  a  fact,  is  it  not,  Mr.  Nelson,  that 
in  order  for  the  Concrete  Construction  Company 
to  assemble  and  place  its  structure  forms  in  the 
excavation,  it  was  necessary  that  the  excavation 
itself  first  be  completed,  so  as  to  receive  the 
structure  forms'? 

''A.  It's  necessary  that  the  hole  be  large  enough 
to  accommodate  the  form,  yes." 

Similarly,  still  on  cross-examination.  Nelson  testified 
about  subgrade  (Tr.  1538-9)  : 

''Q.  And  if  the  sub-elevation  or  subgrade  was 
too  low,  that  in  each  instance  would  require  addi- 
tional concrete  so  that  the  completed  floor  of  the 
concrete  structure  was  brought  to  the  required 
grade  as  required  by  your  grade  lay-out  plans  ? 

"A.  Yes,  except  that  the  field  inspectors  were 
under  instructions  to  watch  for  excessive  over- 
excavation^  in  which  case  compaction  could  be  re- 
quired, thus  bringing  the  subgrade  back  to  grade, 
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in  lieu  of  the  more  expensive  way  of  filling  by  use 
of  concrete.  *  *  * 

''Q.  And  that  again  would  have  to  be  done  be- 
fore your  field  inspectors  would  permit  the  pour- 
ing of  the  concrete  in  the  structures? 

''A.  Yes.  I  am  not  saying  that  that  occurred; 
I  am  saying  that  that  would  be  our  requirement, 
if  what  you  say  is  correct."  (Italics  ours.) 

Nelson  further  testified,  when  he  had  been  asked 
whether  there  had  to  be  "a  considerable  hand  excava- 
tion" before  setting  forms,  as  follows   (Tr.  1542-3)  : 

"Q.  Now,  in  the  excavation  of  these  structure 
holes,  in  addition  to  the  rough  excavation  which 
could  be  done  by  a  shovel,  there  had  to  be  con- 
siderable hand  excavation  before  the  forms  could 
be  installed  and  the  concrete  poured;  isn't  that 
true? 

"A.  Yes.  I  wouldn't  say  as  to  relative  amounts. 
I  would  say  in  every  case  there  is  a  certain  amount 
of  required  hand-trimming,  especially  in  corners 
that  cannot  he  reached  hy  a  machine,  and  in  nar- 
row headwalls,  and  in  cut-off  walls,  helow  grade/' 
(Italics  ours.) 

Nelson  further  stated,  still  on  cross-examination,  as 
to  head- wall  excavations,  at  Tr.  1543-4,  as  follows : 

''A.  *  *  *  /  might  say  we  try  to  encourage  hold- 
ing the  excavation  of  head-walls  down  to  the  mini- 
mum, widths,  if  we  could,  because  the  backfill  was 
objectionable  to  us.  We  preferred  the  natural 
ground  to  backfill,  if  it  tvere  possible  to  obtain/' 
(Italics  ours.) 

On  direct  examination  Nelson  established  that  the 
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exactions  of  the  government  as  to  absolute  compliance 
with  the  lay-out  details  (Ex.  12)  was  not  expected  in 
measuring  for  pay  quantities.  His  statement  is  found 
at  Tr.  1544-5 : 

*'Q.  Mr.  Nelson,  in  measuring  for  pay  quantity 
on  S23ecification  1062-1,  was  complete  compliance 
with  the  measurements  as  indicated  on  the  struc- 
ture lay-out  drawings  required,  as  against  the 
complete  adaptability  of  the  structure  to  the  pur- 
pose of  the  project?  *  *  * 

"A.  We  insisted  upon  full  compliance  to  the 
lines  and  grades  insofar  as  they  might  affect  the 
hydraulic  properties  of  the  structure.  However, 
we  did  encourage  the  carpenter  foreman  of  our 
various  contracts  to  standardize  if  it  was  possible, 
possible  for  them  to  do  so.  *  *  *  And  we  found  it 
undesirahle  to  consider  those  laij-out  drawings  as 
too  rigid,  except  insofar  as  hydraulic  properties 
were  concerned,  because  different  contractors  had 
different  ideas  as  to  how  they  were  going  to  per- 
form this  construction."  (Italics  ours.) 

Nelson  testified  with  respect  to  the  lumber  scarcity 
and  job  readjustment  according^  at  that  time  (Tr. 
1528-9) : 

"A.  I  certainly  am  not  an  expert  on  the  na- 
tional lumber  situation.  I  can  say,  however,  that 
in  all  our  experience  with  all  our  contractors  on 
the  project  at  that  time,  shortage  of  lumber  was 
very  pronounced  on  every  contract.  *  *  * 

**Q.  Can  you  tell  me  whether  or  not  there  were 
any  less  restrictive  requirements  by  the  Bureau  of 
Reclamation  as  to  grades  of  lumlDer  or  moisture 
content  of  lumber,  during  the  period  covered  in 
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performance   of    Specification   1062-1   than   pre- 
viously? *  *  * 

"A.  The  restrictions  are  always  as  provided  for 
in  the  specifications,  but  our  enforcement  of  those 
restrictions  was  tempered  by  conditions  prevailing 
at  that  time;  in  other  words,  we  did  not  strictly 
enforce  those  provisions." 

That  national  shortage  of  lumber  was  further  estab- 
lished by  Schaefer's  own  witnesses  at  trial:  Tr.  389, 
M.  C.  Schaefer;  Tr.  641,  Stickney;  Tr.  800,  Mercille; 
Tr.  1124,  W.  E.  Schaefer;  and  Tr.  1179,  1210,  Bufton. 
Similar  national  lumber  acuteness  was  established  by 
defense  witnesses :  Tr.  1817,  Anderson ;  Tr.  1853,  Ash- 
ley; Tr.  2052,  2058,  Klugg.  No  witness  denied  the  na- 
tional lumber  shortage.  Schaefer  did  not  buy  any  lum- 
ber himself  (Tr.  394). 

Nelson  also  established  that  Schaefer's  second  job 
superintendent  Darcy,  while  he  constantly  complained, 
was  never  stopped  by  shortage  of  lumber  (Tr.  1530, 
1532-4). 

Macri  had  no  written  notice  about  any  insufficiency 
of  lumber  (Tr.  1595). 

The  Bureau  of  Reclamation  did  not  make  demands 
for  any  of  the  exactions  or  niceties  regarding  excava- 
tion for  structures,  fine  grading  of  structures  or  lum- 
ber quality,  which  Schaefer  directly,  and  through  his 
first  job  foreman  Waltie  and  his  second  job  foreman 
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Darcy,  detailed  in  court  as  Maori's  shortcomings. 

Macris  did  not  receive  any  written  notice  from 
Schaefer,  as  called  for  by  Ex.  5.  Macri  did  not  re- 
ceive any  notice  from  the  government  about  any  ex- 
cavations (Tr.  1589-90)  or  lumber  (Tr.  1595). 

The  trial  court  opinion  states,  with  respect  to  the 
lack  of  meeting  of  the  minds  between  Schaefer  and 
Macri  at  either  the  April  or  June  1944  meetings,  as 
follows  (Tr.  2214-15)  : 

"  *  *  *  the  court  cannot  find  under  the  record 
here  that  there  was  a  meeting  of  the  minds,  or 
an  express  contract  that  Mr.  Schaefer  was  to 
continue  to  complete  the  work  and  do  what  fine 
grading  was  required  by  the  defective  conditions 
of  the  excavations,  and  was  then  to  be  paid  for 
the  reasonable  value  of  all  of  his  costs.  I  think 
such  a  finding  would  be  inconsistent  with  the  other 
testimony  in  the  case  here,  and  with  the  conduct 
of  Mr.  Schaefer.  He  refused  specifically  to  take 
over  the  fine  grading  and  excavating  when  Mr. 
Macri,  according  to  the  testimony,  offered  to  turn 
it  over  to  him.  He  continued  to  complain.  It 's  hard 
to  conceive  how  he  would  have  cause  for  complaint 
if  he  was  to  get  paid  for  everything  anyway,  but 
he  continued  to  complain,  and  I  think  his  con- 
duct isn't  consistent  with  a  meeting  of  the  minds 
and  an  express  contract  that  Mr.  Macri  was  to  pay 
for  the  fair  value  of  the  services." 

In  spite  of  this  finding,  however,  the  court  then  held 
(Tr.  2215)  : 


u  *     *    * 


it  is  the  view  of  the  court  that  there  was 
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an  implied  contract,  or  perhaps  it  would  be  more 
accurate  to  say  a  quasi-contract,  that  Mr.  Schaefer 
was  to  be  paid  the  fair  and  reasonable  value  of 
the  performance  of  this  contract  under  the  condi- 
tions and  with  the  extra  burdens  imposed  upon 
him  by  Mr.  Macri's  breach"  (id.  Tr.  108;  ff.  15), 

Schaefer  sued  Macris,  their  surety  Continental,  and 
their  co-adventurers,  Goerig  &  Philp,  alleging  a  substi- 
tute oral  contract,  for  the  written  subcontract  (Ex.  5), 
to  pay  Schaefer  all  expenses  for  performance  of  the 
work  called  for  by  Ex.  5,  and,  in  the  alternative,  for 
paying  Schaefer  the  reasonable  value  of  all  his  serv- 
ices. He  sued  for  $57,618.87  in  addition  to  the  $32,- 
614.66  he  had  received  as  subcontract  progress  pay- 
ments from  Macris  (Ex.  8).  The  district  court  found 
that  Macris  had  been  guilty  of  a  continuing  breach  of 
the  subcontract  in  these  particulars:  Lack  of  reason- 
able clearance  in  and  delayed  furnishing  of  structure 
excavations  to  enable  Schaefer  to  proceed  with  prompt 
progress  (ff.  12;  Tr.  100-1)  ;  defective  fine  grading  of 
structure  excavations,  increasing  Schaefer 's  work  and 
hindering  and  interfering  with  his  progress  (ff.  12; 
Tr.  101)  and  insufficient  quantities  and  qualities  of 
lumber,  and  that  lumber  was  not  timely  furnished 
(ff.  13;  Tr.  101-2). 

The  district  court  judgment  against  Macris  in  favor 
of  Schaefer  was  for  $56,764.97,  principal  amount,  plus 
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interest  and  costs  (Tr.  113),  in  addition  to  the 
614.66  lie  had  received  from  Macris  on  current  esti- 
mate payments  (Ex.  14,  monthly  estimates).  It  also 
awarded  unqualijiedly,  instead  of  conditionally  through 
payment  to  Schaefer,  a  judgment  against  Macris  in 
favor  of  Continental  for  an  additional  $56,764.97,  plus 
$1,750.00  attorneys'  fees. 

The  judgment  did  not  make  any  provision  for  pro- 
tection of  the  Macris  against  the  levy  by  the  United 
States  (Ex.  67;  Tr.  34,  par.  6;  Tr.  40-46)  for  asserted 
collection  and  nonpayment  by  Schaefer  of  withholding 
tax,  employment  tax  P.  I.  C.  A.,  employment  tax 
F.  U.  T.  A.,  and  income  tax. 

The  total  amount  of  all  earnings  at  Macri  bid  units 
for  the  2  items  subcontracted  by  Schaefer,  namely, 
Items  12  and  13,  and  with  Item  15  as  an  extra  work 
item  of  1062-1,  was  $48,915.07  (Ex.  61;  Items  12,  13 
and  15).  All  earnings  on  the  only  Macri  items  cor- 
related to  the  said  Schaefer  items  were  Item  7,  excava- 
tion, common  for  structures,  $3,756.25,  Item  8,  excava- 
tion, rock  for  structures,  $739.20,  Item  9,  backfiell 
against  structures,  $1,863.00,  Item  10,  puddling  and 
tamping  backfill,  $2,035.68  (Ex.  61;  Items  7,  8,  9  and 
10).  These  totaled  $7,694.13.  The  court's  judgment 
amount  of  $56,764.97  is,  therefore,  more  than  7I/2  times 
the  total  earnings  of  all  Macris'  items  (Items  7,  8,  9 
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and  10)    correlated   to    the  items   subcontracted   hy 
Schaefer. 

The  Schaefer  subcontract  items  and  such  4  Macri 
items  combined  totaled  $56,609.20  (Ex.  61;  Items  7, 
8,  9,  10,  12,  13  and  15)  as  against  the  judgment  award 
to  Schaefer  of  $56,764.97,  plus  the  $32,614.66  pre- 
viously paid  to  him,  to  total  $89,379.63,  or  $32,770.43 
more  than  the  total  earned  in  both  the  said  Schaefer 
items  and  the  said  Macri  correlated  items.  Yet,  Macris, 
hut  not  Schaefer,  performed  all  of  the  correlated  Items 
7,  8,  9  and  10. 

The  district  court  arrived  at  its  judgment  figure  in 
favor  of  Schaefer  by  taking  the  alleged  sunmiary  of 
Schaefer 's  costs  without  admitting  Schaefer 's  books 
and  accounts,  after  deducting  from  the  total  of  $90,- 
223.53  of  such  summary  only  certain  small  items  of 
Schaefer  trial  preparation  exjoense  and  the  like,  but 
charging  both  overhead  and  profit  items  (Tr.  1241-2, 
1252-1264). 

In  connection  therewith  we  respectfully  refer  this 
appellate  court  to  pages  20-22  of  the  brief  of  Con- 
tinental Casualty  Company  covering  the  testimony  of 
appellant's  accountant  Hendershott,  the  full  context 
of  which  portion  of  such  pages  we  here  adopt  by  refer- 
ence to  establish  that  the  Hendershott  compilation 
(Ex.  63) — used  as  a  basis  by  the  district  court  for  its 
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judgment — was  made  without  either  a  segregation  on 
Schaefer's  books  or  without  any  attempt  b}^  Hender- 
shott  to  make  independent  segregation  for  such  ac- 
counting. 

Further,  in  connection  therewith  and  for  the  pur- 
pose of  establishing  that  Schaefer  intentionally  kept 
no  costs  of  any  additional  work  and  that  he  made  no 
billing  of  any  such  costs  to  Macri,  we  respectfully 
refer  this  appellate  court  to  pages  13-17,  inclusive,  of 
the  said  Continental  brief,  the  full  context  of  which 
pages  we  here  adopt  by  reference. 

The  Judgment. 

Trial  was  by  the  court  without  a  jury,  after  use 
plaintiff's  demand  for  jury  was  waived.  At  conclu- 
sion the  court  announced  decision  (Tr.  2208-30),  later 
made  findings  of  fact  and  conclusions  of  law  (Tr. 
94-111),  and  on  May  1,  1947,  entered  judgment  for 
aforesaid  $56,764.97,  plus  6%  interest  from  judgment 
date  and  $921.70  costs,  in  Schaefer's  favor  against 
Macris  and  their  surety.  Continental;  and  also  judg- 
ment in  favor  of  Continental  against  Macris,  uncon- 
ditionally instead  of  qualifiedly  collectible  only  upon 
payment  to  Schaefer  by  Continental,  for  the  sum  of 
$56,764.97,  for  like  interest  and  for  $1,750.00  attorneys' 
fees  (Tr.  112-115).  Other  features  of  the  judgment 
pertain  to  Macris'  cross-complaint,  Goerig  &  Philp's 
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cross-complaint  and  to  Specifications  1068,  which  are 
not  now  involved  in  the  Macris'  appeal  by  reason  of 
the  aforesaid  Circuit  Court  of  Appeals'  order  of 
March  31,  1948. 

Macris  defended  at  trial,  on  the  grounds  which  will 
be  urged  on  this  appeal  and  which  are  set  forth  herein 
under  their  ' '  Summary  of  Argument. ' ' 

SPECIFICATIONS  OF  ERRORS. 

The  district  court  erred: 

1.  In  denying  additional  appellants  Macris'  motion 
for  dismissal  of  the  action  pertaining  to  Specification 
1062-1  at  the  close  of  the  use  plaintiff's  case  in  chief 
(Tr.  1374-5). 

2.  In  denying  these  additional  appellants'  motion 
for  dismissal  of  action  pertaining  to  Specification 
1062-1  at  the  close  of  all  the  evidence  (Tr.  2205). 

3.  In  rejecting  the  Schaefer  books  and  claimed 
original  entries  of  the  subcontract  job  account  when 
offered  in  evidence  by  Schaefer  without  objection  by 
Macris  but  objected  to  by  Goerig  &  Philp  upon 
wholly  insufficient  legal  grounds.  The  rejected  ex- 
hibits (which  Schaefer  immediately  withdrew)  were 
numbered  52,  53  and  53a  to  53h,  inclusive,  and  were 
the  purported  books  and  records  of  original  entries 
upon  which  Ex.  63  (the  Hendershott  compilation  on 
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which  the  district  court  based  its  judgment  amount) 
could  possibly  be  founded.  The  record  on  this  is  found 
at  Tr.  2201-2,  where,  when  offered  "for  the  purpose  of 
the  record,"  the  following  occurred  (Tr.  2202): 

"The  Court:  Do  you  have  an  objection? 

"Mr.  Holman:  No  objection,  your  Honor. 

"The  Court:  I  question  again  that  all  of  those 
things  should  go  in  here.  We've  got  a  record 
that's  going  to  be  tremendously  voluminous,  and, 
of  course,  I  supjoose  you  don't  have  to  take  up 
any  more  of  this  than  you  want  to  on  appeal. 

"Mr.  Hawkins:  Well,  I'll  make  an  objection. 
I  haven't  really  examined  those  documents,  1 
don't  know  what's  in  them,  but  I  do  know  that 
there  is  a  certain  amount  of  self-serving  state- 
ments in  there,  so  I'll  interpose  an  objection  on 
those. 

"The  Court:  The  objection  will  be  sustained. 
We  seem  to  have  difficulty  getting  an  objection 
here.  It  was  quite  the  reverse  at  the  beginning  of 
the  trial." 

This  was  confiscatory  of  additional  appellants'  in- 
herent rights  to  have  the  proffered  exhibits  remain 
available  for  argument  and  for  review  on  this  appeal. 

4.  In  making  finding  of  fact  No.  12  and  the  whole 
thereof  (Tr.  100-1)  and  specifically  in  finding  therein 
that  the  "clearance  reasonably  required  where  a  form 
had  to  be  placed  between  the  concrete  and  the  bank" 
needed  "a  slope  of  one  to  one  on  the  bank", 'because 
such  finding  of  fact  is  contrary  to  any  substantial  evi- 
dence and  contrary  to  the  requirements  of  job  1062 
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specifications  (Ex.  3). 

5.  Further,  in  making  said  finding  of  fact  No.  12, 
for  the  second  paragraph  thereof  (Tr.  101),  and  spe- 
cifically in  finding  therein  that  Macris  "failed  to  do 
the  fine  grading  in  accordance  with  the  lay-out  plans 
and  specifications/'  because  the  same  is  contrary  to 
any  substantial  evidence,  to  the  provisions  of  job  1062 
specifications  (Ex.  3)  and  to  the  terms  of  the  sub- 
contract (Ex.  5).  (Italics  ours.) 

6.  In  making  finding  of  fact  No.  13,  and  the  whole 
thereof  (Tr.  101-2)  on  the  ground  and  for  the  reason 
that  it  is  contrary  to  any  substantial  evidence. 

7.  In  making  finding  of  fact  No.  14,  and  the  whole 
thereof  (Tr.  102),  and  specifically  in  finding  therein 
that  Macris  ''breached  their  subcontract"  and  that 
the  breach  so  found  "was  wilful  and  negligent"  and 
"was  a  continuing  breach,"  because  the  same  is  con- 
trary to  law,  to  any  substantial  evidence  to  job  specifi- 
cation 1062  (Ex.  3)  and  to  the  terms  of  the  subcontract 
(Ex.  5). 

8.  In  making  finding  of  fact  No.  15  (Tr.  102-3),  and 
the  whole  thereof,  and  specifically  in  finding  that 
"there  was  an  implied  agreement  or  a  quasi-contract" 
between  Macris  and  Schaefer  to  provide  that  Schaefer 
"was  to  be  paid  the  fair  and  reasonable  value  of  his 
subcontract  under  the  conditions  and  with  the  extra 
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burdens"  imposed  upon  Schaefer  by  Macris,  because 
the  same  is  contrary  to  law,  to  any  substantial  evi- 
dence, to  the  provisions  of  job  specification  1062-1 
(Ex.  3)  and  to  the  terms  of  the  subcontract  (Ex.  5). 

9.  In  making  finding  of  fact  No.  16,  and  the  whole 
thereof  (Tr.  103-4),  and  specifically  in  finding  therein 
that  labor,  materials  and  services  furnished  by  Schae- 
fer were  of  a  reasonable  cost  and  value  of  $89,498.71 
or  any  other  sum  (except  the  subcontract  price  of 
$26.00  per  cubic  yard  for  1356.697  cubic  yards  of  con- 
crete placed  under  Item  12,  as  shown  by  job  1062  final 
estimate  (Ex.  61),  amounting  to  $34,974.03  gross  earn- 
ings, less  therefrom  the  sum  of  $32,614.66  paid  thereon 
under  job  1062  progress  and  final  estimates  (Item  12 
on  Ex.  14),  l)ut  subject  to  United  States  Treasury 
Department  levy  under  Ex.  67  as  found  by  finding 
of  fact  No.  20  at  Tr.  105),  because  said  finding  of  fact 
No.  16,  and  the  whole  thereof,  and  specifically  the 
aforesaid  part  thereof,  is  contrary  to  law,  to  any  sub- 
stantial evidence,  to  the  provisions  of  job  1062-1  spe- 
cifications (Ex.  3)  and  to  the  terms  of  the  subcontract 
(Ex.  5). 

10.  In  making  conclusion  of  law  No.  1  (Tr.  109-110) 
that  Schaefer  should  recover  judgment  against  Macris 
in  the  sum  of  $56,764.97  and  interest  and  costs,  or 
any  other  sum  (except  for  the  amount  of  balance  made 
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subject  to  the  United  States  Treasury  Department 
levy  as  above  specified  in  specifications  of  errors  No.  9 
and  here  incorporated  by  reference),  because  Macris 
are  not  liable  for  more  than  the  agreed  subcontract 
price,  and  because  the  said  conclusion  is  contrary  to 
law,  to  the  provisions  of  Specifications  1062-1  (Ex.  3) 
and  to  the  terms  of  the  subcontract  (Ex.  5). 

11.  In  making  conclusion  of  law  No.  3,  and  the 
whole  thereof  (Tr.  110),  against  Macris  in  the  amount 
of  $56,764.97,  or  for  any  other  sum,  with  interest  and 
attorneys'  fees,  as  an  unconditional  judgment  in  favor 
of  appellant  Continental,  instead  of  as  conditioned 
u^Don  prior  payment  by  Continental  to  Schaef  er  of  the 
amount  before  becoming  effective  against  Macris,  be- 
cause the  same  as  entered  is  contrary  to  law,  to  the 
provisions  of  Specifications  1062-1  (Ex.  3)  and  partic- 
ularly of  Sec.  1,  subdivision  b  on  page  9  of  Ex.  3, 
and  to  the  terms  of  the  subcontract  (Ex.  5). 

12.  In  making  conclusion  of  law  No.  8  (Tr.  Ill)  as 
based  on  finding  of  fact  No.  2  (Tr.  95)  and  on  Ex.  59 
mentioned  in  said  finding  of  fact  No.  2,  because  Schae- 
fer  did  not  timely  file  a  certificate  of  assumed  trade 
name  as  Concrete  Construction  Company  in  the  county 
and  district  in  the  State  of  Washington  in  which  the 
public  work  involved  was  performed  (Tr.  140,  179, 
180,  670-673). 

13.  In  failing  to  grant  Macris'  motion  to  dismiss 
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Schaefer's  action  for  failure  to  file  certificate  of 
assumed  trade  name  of  Concrete  Construction  Com- 
pany until  after  the  commencement  of  trial  (Tr.  179) 
and  until  after  motion  to  dismiss  for  want  of  such 
compliance  had  been  interposed  by  Macris  (Tr.  140, 
179,   180,   670-673). 

14.  In  entering  any  judgment  in  favor  of  Schaefer 
because  Schaefer  had  failed  to  comply  with  Sec.  9976- 
9980,  and  particularly  Sec.  9980,  Rem.  Rev.  Stat, 
of  Washington,  pertaining  to  prerequisite  filing  of 
Schaefer 's  assumed  trade  name  of  Concrete  Construc- 
tion Company,  before  bringing  any  action  (Tr.  140, 
179,180,670-673). 

15.  In  entering  judgment  (Tr.  113)  in  favor  of 
Schaefer  against  Macris  for  the  sum  of  $56,764.97 
and  interest  and  costs,  or  any  other  sum  (except  for 
the  amount  of  balance  and  subject  to  the  United  States 
Treasury  Department  levy  as  above  specified  in  spe- 
cifications of  error  No.  9  and  here  incorporated  by 
reference). 

16.  In  entering  judgment  (Tr.  114)  in  favor  of  ap- 
pellant Continental  against  Macris  for  the  sum  of 
$56,764.97  and  interest  and  attorneys'  fees,  or  for  any 
other  sum  in  the  manner  unconditionally  provided  in 
said  judgment,  because  any  amount  of  judgment  in 
favor  of  said  Continental  should  be  qualifiedly  limited 
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and  made  subject  to  a  prior  payment  by  Continental 
to  Schaefer  of  the  amount  of  judgment  in  favor  of 
Scbaefer  specified  in  said  judgment. 

17.  In  failing  to  provide  in  the  judgment  (Tr. 
112-5)  for  any  protection  for  Macris  against  the 
United  States  Treasury  Department  levy  against  any 
funds  due  Schaefer  by  Macris  (Ex.  67)  for  amounts 
claimed  collected  by  Schaefer  and  due  the  United 
States  for  withholding  tax,  employment  tax  F.I.C.A., 
employment  tax  F.U.T.A.  and  income  tax  (Tr.  40-46), 
after  the  district  court  had  made  finding  of  fact  No. 
20  (Tr.  105)  that  such  levy  and  claim  had  been  made 
and  had  also  made  conclusion  of  law  No.  7  (Tr.  Ill) 
that  "the  judgment  of  the  use  plaintiff  to  be  entered 
herein  shall  be  subject"  to  such  lien,  because  the  omis- 
sion of  such  protection  to  Macris  is  contrary  to  law, 
is  contrary  to  said  finding  of  fact  No.  20,  to  said  con- 
clusion of  law  No.  7  and  the  court's  oral  pronounce- 
ment (Tr.  2227). 

18.  In  entering  any  judgment  against  Macris  in 
favor  of  Schaefer  because  the  relationship  between 
Macris  and  Schaefer  were  contractual  and  were  based 
on  written  contract  and  subcontract  in  evidence  as 
Exs.  1,  3  and  5,  which  contract  and  subcontract  were 
not  in  any  manner  abrogated,  superseded  or  rendered 
nugatory  (Tr.  138-9). 
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19.  In  entering  any  judgment  against  Macris  in 
favor  of  Schaefer  under  Specifications  1062-1  for  the 
reason  that  there  was  a  failure  of  any  competent  proof 
of  any  amount  to  support  the  judgment  entered  in 
favor  of  Schaefer  (Tr.  138-9). 

20.  In  concluding  and  holding  that  Macris  are  liable 
for  any  claimed  overhead  costs  to  Schaefer  (Tr.  2222) 
and  any  asserted  loss  of  profits  to  Schaefer  as  sub- 
contractor on  job  1062-1,  on  quantum  meruit  basis  or 
any  other  basis  without  complete  proof  thereof. 

21.  In  failing  and  refusing  to  determine  that  any 
sum  other  than  $34,974.03,  gross  earnings,  as  repre- 
sented by  1356.697  cubic  yards  of  concrete  placed  at 
$26.00  per  cubic  yard  as  the  subcontract  price  (Ex.  5) 
less  all  payments  made  thereon  by  Macris  to  Schaefer, 
is  the  amount  payable  to  Schaefer  by  Macris,  subject, 
however,  to  such  unpaid  balance  being  first  freed  from 
the  United  States  Treasury  Department  notice  of  levy 
for  funds  withheld  from  the  United  States  by  Schae- 
fer as  shown  by  Ex.  67. 

ARGUMENT 

Summary  of  Argument. 

1.  Any  breaches  of  the  subcontract  by  Macris  were 
partial  breaches  only,  not  a  total  breach,  as  the  same 
were  so  treated  by  Schaefer.  Therefore,  the  subcon- 
tract continued  in  existence,  was  performed,  and  could 
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not,  at  tlie  will  of  the  subcontractor,  be  terminated 
after  complete  performance  thereof. 

2.  Scbaefer  is  not  entitled  to  recover  the  alleged 
reasonable  value  of  his  performance  of  the  subcon- 
tract as  measured  by  his  total  cost,  including  profit 
and  overhead,  on  the  basis  of  either  implied  contract 
or  quasi  contract.  An  implied  contract  cannot  be 
raised  contrary  to  the  express  terms  of  a  written  con- 
tract or  contrary  to  the  conduct  and  oral  declarations 
of  the  parties.  The  right  to  rescind  an  express  con- 
tract and  recover  on  quasi  contract  for  the  reasonable 
value  of  wages  and  materials  is  available  only  in  the 
case  of  a  total  breach  of  contract. 

3.  Schaefer's  right  of  action,  if  any,  is  an  action  for 
damages  for  partial  breach  of  contract.  The  proper 
measure  of  damages  is  the  increased  cost  of  perform- 
ance of  the  subcontract  resulting  from  Macris'  alleged 
failures.  The  burden  of  proof  is  on  Schaefer  to  prove 
his  damages,  and  such  increased  cost  of  performance 
was  not  proven.  The  action  should  have  been  dismissed 
or  nominal  damages  only  allowed. 

4.  The  alleged  failures  of  Macris  were  only  delay 
factors.  Schaefer  is  not  entitled  to  recover  therefor 
under  the  terms  of  the  subcontract. 

5.  Schaefer  was  required  to  minimize  his  damages 
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and  cannot  recover  in  excess  of  the  unavoidable  con- 
sequences of  Macris'  alleged  breaches. 

6.  Schaefer's  failure  to  comply  with  Rem.  Rev. 
Stat.,  Sec.  9980,  prohibits  entry  of  judgment  in  his 
favor. 

7.  There  is  no  substantial  evidence  to  support  the 
decision  of  the  district  court  that  Macris  breached  the 
subcontract. 

Appellee  in  his  complaint  sought  to  recover  upon 
an  alleged  oral  agreement  with  Macris  superseding  the 
written  subcontract  with  respect  to  the  fixed  fee  basis 
for  payment  and  substituting  instead  the  alleged  oral 
agreement  to  pay  for  his  performance  of  1062  on  a 
cost  plus  profits  and  overhead  basis.  In  line  with  this 
theory  Schaefer  presented  evidence  of  what  his  costs 
were,  including  an  arbitrary  percentage  thereof  for 
profit  and  overhead.  But,  though  it  appeared  records 
were  kept  (Tr.  599,  561),  no  proof  was  offered  as  to 
the  increased  cost  of  Schaefer's  performance  resulting 
from  the  alleged  failures  on  the  part  of  the  Macris 
(Tr.  1298-9).  The  district  court  found  from  the  evi- 
dence that  no  such  oral  agreement  had  been  entered 
into  by  Schaefer  and  Macris  (Tr.  2214).  The  court 
then  concluded  that  Schaefer  was  entitled  to  recover 
on  implied  contract  or  on  quasi  contract  the  reason- 
able value  of  his  services  in  the  performance  of  the 
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entire  subcontract  as  measured  by  bis  total  cost  of 
performance  and  including  an  estimated  overhead  and 
estimated  profit  allowance,  without  regard  to  the  price 
fixed  by  the  subcontract  for  such  performance  (Tr. 
2215). 

It  is  respectfully  submitted  that  a  critical  applica- 
tion of  the  fundamental  principles  of  the  law  of  con- 
tracts relating  to  breaches,  remedies,  and  damages  will 
reveal  that,  in  so  doing,  the  district  court  erred. 

1.  Only  the  Remedies  for  Paetial  Breach  of  Con- 
tract Are  Available  to  Schaefer. 

No  doubt  much  of  the  confusion  which  exists  with 
respect  to  remedies  available  to  a  party  w^ho  has 
suffered  from  the  breach  of  a  contract  is  due  to  re- 
current failure  on  the  part  of  authors  of  judicial 
opinions  to  distinguish  carefully  in  each  instance  be- 
tween a  total  breach  of  contract,  a  partial  breach  of 
contract,  and  a  breach  which,  though  otherwise  con- 
stituting a  total  breach  of  contract,  is  so  treated  by 
the  other  party  that  it  acquires  the  effect  of  a  partial 
breach  only.  However,  as  the  authorities  below  dis- 
close, this  distinction  is  important  from  the  standpoint 
of  remedies  available  therefor. 

Restatement  of  the  Law  of  Contracts,  Sec.  313,  de- 
fines a  total  and  a  partial  breach  of  contract  as  fol- 
lows : 
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"(1)  A  total  breach  of  contract  is  a  breach 
where  remedial  rights  i)rovicled  by  law  are  sub- 
stituted for  all  the  existing  contractual  rights,  or 
can  be  so  substituted  by  the  injured  party. 

"(2)  A  partial  breach  of  contract  is  a  breach 
where  remedial  rights  provided  by  law  can  be 
substituted  by  the  injured  party  for  only  a  part 
of  the  existing  contractual  rights."  (Italics  ours.) 

In  Comment  c  to  this  section  it  is  explained : 

"c.  Though  a  breach  to  any  extent  of  a  con- 
tractual duty  of  immediate  performance  gives  rise 
to  a  right  of  action,  a  slight  breach  does  not  ter- 
minate the  duty  of  the  injured  person  or  the  right 
of  the  party  committing  the  breach,  unless  non- 
performance of  an  express  condition  requires 
this  result.  In  spite  of  a  slight  breach  the  pro- 
misor may  perform  the  remainder  of  the  contract 
and  be  subject  merely  to  a  remedial  duty  to  give 

compensation  in  damages  for  the  slight  default. 

*  *  *  n 


As  to  when  a  breach  of  contract  is  a  total  breach 
and  when  a  partial  breach,  it  is  stated  in  Sec.  317, 
Subsection  (1),  Restatement  of  the  Latv  of  Contracts: 

"(1)  Except  as  stated  in  Sec.  316,  any  breach 
of  contract  is  total  if  it  consists  of  such  non- 
performance of  a  promise  or  of  such  prevention 
or  hindrance  as  is  either  material  under  the  rules 
stated  in  Sees.  275,  276  or  is  accompanied  or  fol- 
lowed by  one  of  the  acts  of  repudiation  enumer- 
ated in  Sec.  318." 

Section  275  sets  forth  the  circumstances  influential  in 
a  determination  of  the  materiality  of  a  failure  fully 
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to  perform  a  promise,  and  Comment  a  thereof  states: 

"a.  It  is  impossible  to  lay  down  a  rule  that  can 
be  applied  with  mathematical  exactness  to  answer 
the  problem — when  does  a  failure  to  perform  a 
promise  discharge  the  duty  to  i^erf orm  the  return 
promise  for  an  agreed  exchange.  *  *  *" 

See  also  12  Am.  Jur.,  Contracts,  Sec.  389. 

In  this  case,  however,  there  is  no  necessity  for  specu- 
lating as  to  whether  or  not  under  the  circumstances 
the  alleged  failures  on  the  part  of  Macris  were  mate- 
rial to  the  point  of  constituting  a  total  breach  of  the 
subcontract.  Assuming  for  argument,  that  such  fail- 
ures were  material  and  that  the  cost  of  his  perform- 
ance was  increased  thereby,  it  still  is  not  disputed  that 
Schaefer  continued  to  perform  the  subcontract  and 
completed  the  performance  of  the  subcontract.  Where 
such  is  the  case,  the  Restatement  of  the  Law  of  Con- 
tracts, Sec.  317,  Subsection  (2),  sets  forth  the  rule: 

"(2)  Where  there  has  been  such  a  total  breach 
of  contract  as  is  stated  in  Subsection  (1),  the  in- 
jured party  may  by  continuance  or  assenting  to 
the  continuance  of  performance,  or  by  otherwise 
manifesting  an  intention  so  to  do,  treat  the  breach 
as  partial,  *  *  *" 

The  following  illustration  is  given  for  this  subsection : 

''7.  A  contracts  to  sell  and  deliver  to  B  100  tons 
of  coal  in  each  of  six  successive  weeks,  and  B  con- 
tracts to  pay  for  them.  A  conmiits  a  breach,  total 
because  of  its  materiality.  B  nevertheless  accepts 
a  subsequent  delivery.  The  breach  can  thereafter 
be  treated  only  as  partial." 
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Thus,  whether  Macris'  imputed  failures  were  by  na- 
ture total  or  partial  breaches  of  the  subcontract,  they 
were  treated  as  partial  by  Schaefer,  who  elected  to 
continue  with  the  performance  of  the  subcontract. 
Nor  is  it  necessary  to  dispute,  although  we  do,  the 
label  of  "continuing  breach"  attached  by  the  court 
to  Macris'  performance  of  1062  items  related  to  the 
subcontract  (Tr.  2213).  Schaefer  just  as  truly  con- 
tinued to  treat  such  breach  as  partial  by  continuing 
his  performance  thereafter  and  accepting  further  and 
final  performance  by  Macris,  that  is,  final  payment  of 
the  subcontract  price  (less  only  the  percentage  re- 
tained by  the  government  and  subject  to  government 
levy). 

There  is  no  judicial  departure  from  the  rules  set 
forth  in  the  section  of  Restatement  of  the  Law  of  Con- 
tracts discussed   above.    See   WilUston   on   Contracts 
(Rev.  ed.).  Vol.  5,  Sec.  1290;  Fry  v.  Grangers'  Ware- 
house Co.  (1924),  131  Wash.  497,  230  Pac.  423 ;  Bankers 
Trust  Co.  V.  Am.  Surety  Co.,  112  Wash.  172,  191  Pac. 
845;  U.  S.  V.  Zara  (CCA-2nd,  1944),  146  F.  (2)  606 
Ken.  Nat.  Gas  Co.  v.  Ind.  Gas  &  C.  Corp.  (CCA-7th 
1942),  129  F.    (2)   17,  143  A.  L.  R.  484.   Certiorari 
denied.  317  IT.  S.  678,  87  L.  Ed.  544,  63  Sup.  Ct.  161 
and  Ann.  143  A.  L.  R.  at  489. 

The  important  difference  between  the  effect  of  a 
total  breach  of  contract  treated  as  such  by  the  injured 
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party  and  a  partial  breach  or  a  total  breacli  treated 
as  a  partial  breach  is  that  in  the  former  case  the  con- 
tract is  terminated  by  the  breach  and  is  at  an  end, 
except  for  the  purposes  of  a  suit  on  the  contract  for 
damages,  while  in  the  latter  case  the  contract  is  still 
in  existence  and  determinative  of  the  rights  of  the 
parties.  So,  in  the  instant  case,  Schaefer,  though  com- 
plaining and  objecting,  elected  to  treat  any  failures 
on  the  part  of  the  Macris  as  partial  breaches  and  not 
as  total  breaches  of  the  subcontract.  By  virtue  of  his 
determination  so  to  do,  the  contract  remained  in  force 
and  effect,  and  performance  thereof  was  also  com- 
pleted on  the  part  of  Macris,  the  final  act  thereof  be- 
ing payment  of  the  contract  price  to  Schaefer  for  his 
performance  (save  only  the  retained  percentage).  Con- 
sequently, all  that  remains  to  Schaefer,  if  anything,  is 
his  right  of  action  for  the  partial  breach  or  breaches 
of  the  subcontract  by  Macris;  and  Macris  have  as 
great  a  right  as  Schaefer  to  hold  firmly  to  the  terms  of 
the  subcontract,  including  the  subcontract  price.  12 
Am.  Jur.,  Contracts,  Sec.  390,  (Appendix  1). 
2.  Schaefer  Is  Not  Entitled  to  Eecover  on  Eithee 

Implied  Contract  or  Quasi  Contract. 

"Contracts  are  express  or  implied.  Implied  con- 
tracts are  implied  in  fact  or  in  law.  *  ''^  *  Contracts 
implied  in  fact  are  inferred  from  the  facts  and  cir- 
cumstances of  the  case,  *  *  *  their  agreement  is  arrived 
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at  b}^  a  consideration  of  tlieir  acts  and  conduct,  *  *  *. 
An  implied  (in  fact)  contract  between  two  parties  is 
only  raised  when  the  facts  are  sncli  that  an  intent  may 
fairly  be  inferred  on  their  part  to  make  such  a  con- 
tract." (Ours)  12  Am.  Jur.,  Contracts,  Sec.  4,  pp. 
498-500.  Chandler  v.  Wash.  Toll  Bridge  Authority/ 
17  Wn.  (2d)  591,  137  P.  (2)  97;  Western  Asphalt 
Co.  V.  Valle,  25  Wn.  (2d)  428,  171  P.  (2)  159. 

The  district  court  held  (Tr.  2214)  : 

"However,  the  court  cannot  find  under  the 
record  here  that  there  was  a  meeting  of  the  minds, 
or  an  express  contract  that  Mr.  Schaefer  was  to 
continue  to  complete  the  work  and  do  what  fine 
grading  was  required  by  the  defective  conditions 
of  the  excavations,  and  was  then  to  be  paid  for 
the  reasonable  value  of  all  of  his  costs.  I  think 
such  a  finding  would  be  inconsistent  with  the 
other  testimony  in  the  case  here,  and  with  the 
conduct  of  Mr.  Schaefer.  He  refused  specifically 
to  take  over  the  fine  grading  and  excavating  when 
Mr.  Macri,  according  to  the  testimony,  offered  to 
turn  it  over  to  him.  He  continued  to  complain. 
It's  hard  to  conceive  how  he  would  have  cause 
for  complaint  if  he  was  to  get  paid  for  everything 
an3"way,  but  he  continued  to  complain,  and  I  think 
his  conduct  isn't  consistent  with  a  meeting  of  the 
minds  and  an  express  contract  that  Mr.  Macri  was 
to  pay  for  the  fair  value  of  the  services." 

The  court  then  held,  in  the  paragraph  immediately 
following   (Tr.  2215)  : 

"*  *  *  In  other  words,  it  is  the  view  of  the 
court  that  there  was  an  implied  contract,  or  per- 
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haps  it  would  be  more  accurate  to  say  a  quasi- 
contract,  that  Mr.  Schaefer  was  to  be  paid,  the 
fair  and  reasonable  value  of  the  performance  of 
this  contract  under  the  conditions  and  with  the 
extra  burdens  imposed  upon  him  by  Mr.  Macri's 
breach." 

Manifestly,  the  district  court  is  in  error  if  in  using  the 
term  implied  contract  in  the  xjreceding  quotation  the 
court  had  in  mind  "an  implied  in  fact"  contract.  For 
the  court  had  just  held  that  the  oral  declarations,  acts 
and  conduct  of  Schaefer  and  Macri  were  inconsistent 
with  the  "implied  or  quasi''  contract  raised  by  the 
court  that  Schaefer  was  to  be  paid  the  reasonable  value 
of  his  performance  without  regard  to  the  subcontract 
price.  There  could  be  no  such  agreement  implied  in 
fact  under  the  authorities  above  nor  under  the  fol- 
lowing: 2  Fed.  Law  of  Contracts,  Sec.  527;  Huhhard  v. 
New  York,  etc.  Iiiv.  Co.  (1886),  119  U.  S.  696,  30  L. 
Ed.  538,  7  Sup.  Ct.  353;  Stewart  v.  Fulton  (CCA  5th, 
1911),  184  Fed.  719;  Sells  v.  City  of  Chicago  (CCA 
7th,  1912),  120  CCA  212,  201  Fed.  874;  Barnett  v. 
Beggs  (CCA  8tli,  1928),  26  F.  (2)  442;  Cope  v.  Beau- 
mont (CCA  3rd,  1910),  181  Fed.  756. 

Recovery  by  Schaefer  for  the  reasonable  value  of 
his  entire  performance  without  regard  to  the  sub- 
contract price  cannot  be  supported  on  the  basis  of 
an  implied  in  law  or  quasi  contract  either.  It  has  been 
seen  under  the  authorities  heretofore  discussed  that 
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there  was  at  all  times  in  existence  between  tlie  parties 
a  valid  subcontract.  It  is  fundamental  that  there  can 
be  no  recovery  in  quasi  contract  where  there  is  a  valid 
contract  between  the  parties.  2  Fed.  Law  of  Contracts^ 
Sec.  493;  Cleve  v.  U.  S.)  263  U.  S.  188,  68  L.  Ed.  244,  44 
Sup.  Ct.  58 ;  Nelson  v.  Seattle,  180'  Wash.  1,  9,  38  P.  (2) 
1034;  McBride  v.  Callahan,  173  Wash.  609,  24  P.  (2) 
105;  Frazier-Davis  Const.  Co.  v.  U.  S.,  100  Ct.  CI.  120; 
12  Am.  Jut.,  Contracts,  Sec.  7,  p.  505,  and  authorities 
cited ;  Kennedy  v.  B.  A.  Gardetto,  Inc.,  306  Mass,  212, 
27  N.  E.  (2)  957,  129  A.  L.  R.  453 ;  Champion  v.  Ham- 
mer, Ore.  ,  169  P.  (2)  119;  Rose  Funeral 
Home  V.  Julian,  176  Tenn.  534,  144  S.  W.  (2)  755, 
131  A.  L.  R.  858. 

Where  the  parties  have  entered  into  a  valid  con- 
tract, recovery  in  quasi  contract  as  for  quantum  meriut 
is  limited  to  a  situation  in  which  there  has  been  a 
total  breach  of  the  contract  and  an  election  on  the 
part  of  the  non-breaching  party  to  rescind  and  sue  in 
quasi  contract  or  quantmn  meruit.  Restatement  of 
Contracts,  Sec.  347. 

It  is  stated  in  HaivUns  v.  U.  S.  (1887),  96  U.  S. 
689,  24  L.  Ed.  607,  at  610 : 

"Hence  the  rule  is,  that,  if  there  be  an  express 
written  contract  between  the  parties,  the  plaintiff, 
in  an  action  to  recover  for  work  and  labor  done, 
or  for  money  paid,  must  declare  upon  the  written 
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agreement  so  long  as  the  special  agreement  re- 
mains in  force  and  nnrescinded,  as  he  cannot  re- 
cover under  such  circumstances  upon  a  quantum 
meruit/^ 

The  above  statement  is  quoted  in  2  Fed.  Law  of  Con- 
tracts, Sec.  496,  page  315.  See  also  cases  therein  cited. 

2  Fed.  Law  on  Contracts,  Sec.  487 : 
''It  is  a  familiar  principle  of  law,  that,  where 
circumstances  occur  which  authorize  a  party  to 
rescind  a  contract,  he  must  elect  whether  he  will 
rescind  or  whether  he  will  pursue  his  remedies 
under  the  contract;  he  cannot  do  both;  and  a 
party  may  by  continuing  to  treat  the  contract  as 
in  force  waive  a  prior  cause  for  recission.  Thus 
the  right  of  a  party,  who  contracted  to  dress  stone 
to  be  delivered  to  him  by  the  other  party,  to 
rescind  because  of  a  delay  in  the  delivery  of  the 
stone  is  waived  where  he  received  and  dressed  a 
large  part  of  the  stone  after  shipments  to  him 
had  been  resumed." 

The  quotation  above  referred  to  the  case  of  Graham 
V.  U.  S.  (CCA  4th,  1911),  188  Fed.  651,  110  CCA  465. 
See  also  2  Fed.  Law  on  Contracts,  Sec.  492.  It  is  for 
this  reason  that  the  case  of  U.  S.  v.  Zara  Cont.  Co., 
146  F.  (2)  606,  is  not  in  point,  for  that  case  in  so  far  as 
recovery  in  quantum  meruit  is  concerned  involved  a 
total  breach  of  the  contract,  and  the  court  held  that 
the  plaintiff's  claim  for  extra  compensation  in  addi- 
tion to  the  contract  was  precluded  if  he  had  been 
forced  to  rely  upon  the  contract  (at  pp.  609-610). 

It  is  submitted  that  the  district  court  in  following 
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the  case  of  McDonald  v.  Suirple,  96  Ore.  486,  190  Pae. 
315,  committed  error.  The  McDonald  case  is  based 
upon  the  theory  of  abandonment  of  the  contract  by 
mutual  acquiescence.  See  Feldscliau  v.  Clatsop  Co., 
117  Ore.  482,  244  Pac.  528.  This  is  also  the  basis  of  the 
decision  in  the  case  of  Hayden  v.  City  of  Astoria,  74 
Ore.  525,  145  Pac.  1072,  which  is  cited  and  relied  upon 
in  the  McDonald  case.  In  the  later  opinion  in  the  same 
case,  164  Pac.  729,  at  732-3,  the  court  applies  the  cor- 
rect rule  of  recovery,  that  is,  contract  price  plus  the 
cost  of  the  additional  burdens  of  performance.  The 
same  is  true  of  the  case  of  Salt  Lake  City  v.  Smith, 
104  Fed.  457,  43  QQA.  637,  and  the  case  of  Ingle  v, 
Jones,  2  Wall.  (69  U.  S.)  1,  17  L.  Ed.  762  (Appendix 
2),  both  of  which  are  cited  in  the  McDonald  case. 

The  cases  in  which  recovery  is  allowed  for  the  rea- 
sonable value  of  part  performance  rendered  and  fol- 
lowed by  a  total  breach  of  contract  should  also  be  care- 
fully distinguished.  In  these  cases  recovery  is  limited 
to  the  contract  price.  Great  Lakes  Const.  Co.  v.  Re- 
puUican  Creosoting  Co.  (CCA  8th),  139  F.  (2)  456. 

Recission  and  recovery  in  quasi  contract  is  not  al- 
lowed where  full  performance  or  substantial  perform- 
ance has  been  rendered.  Restatement  of  Contracts,  Sec. 
350;  Wray  v.  Young,  122  Wash.  330,  210  Pac.  794; 
RozzoMo  V.  Moore,  175  Wash.  566,  27  P.   (2d)   1096; 
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Marrazzo  v.  Orino,  194  Wash.  364,  78  P.  (2d)  181; 
Nelson  v.  Seattle,  180  Wash.  1,  38  P.  (2d)  1034;  U.  S. 
V.  Wyckoff  Pipe  &  Creosoting  Co.,  271  U.  S.  263, 
46  Sup.  Ct.  503,  504,  70  L.  Ed.  938.  The  Wyckoff  case, 
last  cited,  is  controlling  of  the  principles  herein  dis- 
cussed. (Appendix  3.) 

Recovery  cannot  be  supported  on  a  quasi  contract 
theory  with  respect  to  the  alleged  extra  burdens  of 
Schaefer's  performance  because  there  has  been  no 
segregation  of  the  cost  or  value  of  the  performance  of 
such  burdens  from  the  work  done  under  the  subcon- 
tract (Tr.  2154-5).  Nelson  v.  Seattle,  180  Wash.  1, 
38  P.  (2d)  1034;  U.  S.  v.  Wyckoff  Pipe  &  C.  Co.,  271 
U.  S.  263,  46  Sup.  Ct.  503,  70  L.  Ed.  938.  Nor  did 
Schaefer  qualify  for  such  extra  compensation  under 
the  terms  of  the  subcontract  (Ex.  5,  Art.  3,  Sec.  3). 
Schaefer's  work  beyond  dispute,  was  performed  under 
and  for  the  purpose  of  accomplishing  the  work  called 
for  by  the  subcontract. 

Under  the  authorities  above  and  others  too  numer- 
ous to  cite,  he  cannot  recover  in  excess  of  the  contract 
price  in  either  implied  in  fact  contract  or  qiiasi  con- 
tract. The  proper  legal  effect  assignable  to  the  finding 
of  the  court  (Tr.  2215)  that  Macri  made  representa- 
tions to  Schaefer  during  the  performance  of  the  job 
that  the  bad  conditions  would  be  remedied  is  that  such 
representations  would  prevent   Schaefer's   continued 
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performance  of  the  subcontract  from  constituting  in 
itself  a  waiver  of  his  right  of  action  on  the  contract 
for  damages  occasioned  b}^  Macris'  alleged  failures. 

Therefore,  it  is  submitted,  that  the  district  court 
erred  in  entering  judgment  in  favor  of  Schaefer  upon 
the  basis  of  implied  or  qvxisi  contract.  It  only  remains 
to  be  determined  whether  or  not  under  the  evidence 
present  there  is  any  alternative  ground  upon  which 
the  district  court's  judgment  can  be  sustained. 

3.  Schaefer 's  Only  Right  of  Action  Against  Macris 
Is  ON  THE  Subcontract  for  Damages  Occasioned 
BY  Macris'  Partial  Breach. 

The  remedies  available  for  breach  of  contract  are: 
(1)  An  action  on  the  contract  for  damages;  (2)  re- 
scission, and  restitution  or  recovery  in  quantum  me- 
ruit; and  (3)  specific  performance.  Restatement  of 
Contracts,  Sec.  326.  Rescission  and  recovery  in  quan- 
tum meruit  are  not  available  because  Macris'  breach 
was  treated  as  partial  and  the  right  to  rescind  was 
waived  by  continued  and  complete  performance  of  the 
contract.  Performance  of  the  subcontract  having  been 
completed,  the  remedy  of  specific  performance  is  not 
available.  There  is  left  to  Schaefer  only  an  action  on 
the  contract  for  damages. 

The  normal  rule  of  damages  in  an  action  for  breach 
of  contract  is  that  the  plaintiff  may  recover  for  those 
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damages  which  naturally  and  necessarily  result  from 
the  injury  complained  of  and  which  were  within  the 
contemplation  of  the  parties  at  the  time  the  contract 
was  entered  into.  Carroll  v.  Caine,  27  Wash.  402,  at 
406,  67  Pac.  993;  Florence  Fish  Co.  v.  Everett  Pack- 
ing Co.,  Ill  Wash.  1,  188  Pac.  792;  Peterson  v.  Denny- 
Benton  CloAf  &  Coal  Co.,  89  Wash.  141,  154  Pac.  123 ; 
Guerini  Stone  Co.  v.  P.  J.  Carlin  Const.  Co.,  248  U..S. 
334,  39  Sup.  Ct.  102,  63  L.  Ed.  275;  Restatement  of 
Contracts,  Sec.  346. 

It  is  elementary  that  the  burden  is  upon  the  plain- 
tiff to  prove  his  damages  and  that  the  same  may  not 
be  recovered  unless  proved  with  reasonable  certainty, 
speculative  damages  not  being  recoverable.  It  is  also 
fundamental  that  in  an  action  for  breach  of  contract 
the  breaching  party  is  not  required  to  pay  for  the 
plaintiff's  poor  bargain,  that  is,  losing  contract,  as  an 
element  of  the  plaintiff's  damages. 

In  the  instant  case,  the  only  proper  recovery  by 
Schaefer  would  be  for  the  increased  cost  of  his  per- 
formance, if  any,  occasioned  by  the  delay  resulting 
from  the  alleged  failures  of  the  Macris,  and  such  in- 
creased costs  must  be  proven.  Such  is  the  holding  of 
the  case  of  U.  S.  v.  Wyckoff  Pipe  &  C.  Co.,  271  U.  S. 
263,  46  Sup.  Ct.  503,  504,  70  L.  Ed.  938,  which  is  con- 
trolling of  the  decision  here.  In  that  case  the  Wyckoff 
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Pipe  &j  C.  Co.  brought  an  action  to  recover  damages 
against  the  government  for  breaching  a  construction 
contract  and  thereby  dela3dng  performance.  The  Wy- 
ckoff  Co.  was  without  fault  and  the  government's  de- 
lays confessedly  caused  the  contractor  some  loss.  The 
government  paid  the  fixed  contract  price,  plus  an  addi- 
tional amount  equal  to  50%  of  the  increase  in  labor 
cost  as  provided  in  the  contract.  Nothing  else  was 
paid  on  account  of  the  damages  caused  by  its  delay. 
Suit  was  brought  in  the  Court  of  Claims  to  recover 
compensation  for  the  loss  suffered  and  judgment  was 
entered  in  the  amount  of  $10,122.99.  Findings  in  the 
case  recited  that  the  record  did  not  disclose  by  items 
the  extra  expense  incurred  by  the  contractor  by  rea- 
son of  the  delay  in  the  performance  of  the  work.  The 
court  made  no  finding  or  estimate  of  the  loss  so  in- 
curred but  merely  entered  judgment  based  upon  the 
amount  which  the  reasonable  value  of  the  whole  work 
was  in  excess  of  the  amount  which  the  contractor  had 
received,  to  wit,  the  contract  price.  The  U.  S.  Supreme 
Court  held  that  the  court  of  claims  was  in  error  and 
reversed  the  judgment.  The  opinion  states  the  law,  very 
pertinent  to  the  present  case,  at  271  U.  S.  p.  266  (Ap- 
pendix 3).  See  also  H.  E.  Crook  Co.  v.  U.  S.,  270  U.  S. 
4,  70  L.  Ed.  438,  46  Sup.  Ct.  183;  Ann.  70  L.  Ed.  383; 
Ann.  115  A.  L.  E.  65. 

Counsel  for  Schaefer  flatly  took  the  position  that  no 
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evidence  of  increased  costs  of  performance  due  to 
Macris'  failures,  that  is,  segregation  of  costs  of  per- 
formance under  the  subcontract  and  the  costs  occas- 
ioned by  Macris'  failures,  would  be  offered  (Tr.  396, 
2155-6),  and  no  such  proof  was  in  fact  made.  It  should 
be  noted  that  Schaefer  purchased  no  extra  materials 
for  the  performance  of  the  subcontract,  whether  re- 
quired to  be  supplied  by  him  or  by  the  Macris  (Tr. 
394).  No  extra  charge  was  made  for  Schaefer 's  heavy 
overrun  of  14.5%  (Ex.  17a;  Tr.  1537,  1512).  Although 
all  of  his  complaint  with  respect  to  Macris'  perform- 
ance consisted  of  matters  the  direct  or  indirect  effect 
of  which  would  be  to  cause  delay  and  slow  down  per- 
formance of  the  subcontract,  there  was  no  proof 
whatsoever  as  to  how  many  days  or  hours  were  added 
to  the  performance  because  of  such  alleged  breaches. 

In  the  case  of  Brand  Inv.  Co.  v.  U.  S.,  58  Fed.  Supp. 

749,  at  758,  the  court  states: 

u*  *  *  jjowever,  when  there  is  delay  which  con- 
stitutes a  breach  of  contract  in  connection  with 
the  performance  of  which  the  property  or  equip- 
ment is  used,  there  is  an  implication  of  an  agree- 
ment to  pay  only  damages  actually  sustained  and 
an  actual  loss  must  be  proved; — compensation  is 
the  fundamental  principle,  but  actual  loss  is  the 
measure  of  this  comxjensation. " 

See  also  Great  Lakes  Const.  Co.  v.  U.  S.,  96  Ct.  CI. 

378;  C.  J.  Maney  Co.  v.  U.  S.  (1945),  104  Ct.  CI.  594, 

62  Fed  Supp.  953.  Of  the  many  cases  considering  a 
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contractor's  or  subcontractor's  right  to  recover  for 
increased  costs  resulting  from  delayed  performance, 
the  evidence  in  the  C.  J.  Maney  Co.  case  can  well  be 
contrasted  with  the  evidence  offered  in  the  instant  case 
to  illustrate  there  was  no  proof  present  here  as  to  the 
damage,  if  any,  sustained  by  Schaefer  as  the  result 
of  the  alleged  breaches  by  Macris. 

A  distinction  should  be  recognized  between  this  case 
and  cases  in  which,  following  a  total  breach,  suit  is 
brought  on  the  contract  for  damages.  Recovery  is 
allowed  for  the  cost  of  part  performance,  U.  S.  v. 
Behan,  110  U.  S.  338,  4  Sup.  Ct.  81,  28  L.  Ed.  168, 
where  the  nature  of  the  work  unperformed  will  not 
permit  proof  of  the  cost  of  completion  and  application 
of  normal  rule  of  damages  in  such  suits.  See  Patterson, 
Builders  Meas.  of  Recovery  for  Breach  of  Contract^  31 
Columbia  Law  Review  1286.  In  any  event,  however, 
recovery  for  the  cost  of  part  performance  is  limited  to 
the  amount  of  the  contract  price.  Restatement  of  Con- 
tracts, Sec.  333. 

The  court  in  the  instant  case  is  allowing  recovery 
by  Schaefer  for  overhead  based  upon  20%  of  the  cost 
of  the  job,  adopted  entirely  the  wrong  method  of  com- 
puting or  estimating  such  an  item.  Such  estimates  in 
themselves  have  been  severely  criticised.  E.  W.  Patter- 
son, Builders  Meas.  of  Recovery  for  Breach  of  Con- 
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tract,  31  Columbia  Law  Review  1286,  at  1294.  The 
proper  method  of  ascertaining  an  overhead  item  to 
be  allocated  properly  to  a  given  job  is  by  a  considera- 
tion of  the  relation  between  the  particular  contract 
and  the  total  amount  of  all  current  contracts  under 
performance  by  the  plaintiff.  Schaefer,  in  this  in- 
stance, the  testimony  disclosed  (Tr.  372),  had  over 
200  jobs  under  construction  to  which  no  consideration 
v/hatsoever  was  given  in  fixing  the  proper  amount  of 
the  overhead  of  his  company  attributable  to  job  1062. 
H.  P.  Foley  Co.  v.  U.  S.,  63  Fed.  Supp.  208,  at  216; 
Sachs  V,  U.  S.,  63  Fed.  Supp.  59,  at  71,  104  Ct.  CI.  372; 
Brand  Inv.  Co.  v.  U.  S.,  58  Fed.  Supp.  749. 

Moreover,  an  allowance  for  any  overhead  whatsoever 
was  improper  in  the  instant  case  because  the  only  por- 
tion for  which  recovery  could  be  allowed  was  that 
extra  overhead  cost  occasioned  by  the  alleged  failures 
on  the  part  of  Macris,  causing  an  increase  in  the  cost 
of  performance.  Of  this  portion  of  the  overhead  there 
was  no  proof  whatsoever,  nor  even  any  estimate  (Tr. 
2214).  Similarly,  no  allowance  was  proper  as  an  esti- 
mated profit  item.  Schaefer  had  already  been  paid  the 
subcontract  price  and  his  profit,  if  any,  was  included 
in  that.  The  proper  measure  of  damages  to  be  applied 
is  the  increased  cost  to  Schaefer  occasioned  by  the 
alleged  failures  on  the  part  of  Macris.  This  is  recog- 
nized by  Schaefer  in  his  complaint  in  paragraph  2 
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of  the  alernative  second  cause  of  action.  Because  of 
his  failure  to  prove  his  increased  cost  of  performance, 
the  action  should  be  dismissed,  or  nominal  damages 
only  should  be  awarded. 

4.  SCHAEFER  Is  NOT  ENTITLED  TO  ReCO\TER  IN  ExCESS 
OF  THE  SUBCONTKACT  PeICE  BECAUSE  OF  HiS  FAIL- 
URE TO  Comply  with  the  Contract  Provisions 
WITH  Respect  to  Extra  Compensation  for  De- 
layed Performance. 

It  is  well  settled  that  parties  to  a  contract  may  stip- 
ulate and  agree  with  respect  to  compensation  for 
alerations  and  extras  in  the  performance  of  a  construc- 
tion contract.  Ann.  60  A.  L.  R.  649.  Under  government 
construction  contracts  which  b}^  their  terms  anticipate 
delay  in  the  performance  of  the  contract  due  to  vari- 
ous causes,  the  government,  and  by  analogy  the  prin- 
cipal contractor,  does  not  obligate  itself  or  himself 
to  pay  damages  to  a  contractor  or  subcontractor  solely 
because  of  delay  in  making  work  available  for  per- 
formance. U.  S.  V.  Howard  P.  Foley'  Co.,  329  U.  S.  64, 
91  L.  Ed.  44,  67  Sup.  Ct.  154;  H.  E.  Crook  Co.  v.  U.  S., 
270  U.  S.  4,  70  L.  Ed.  438,  46  Sup.  Ct.  183;  U.  S.  v. 
Rice,  317  U.  S.  61,  87  L.  Ed.  53,  63  Sup.  Ct.  120. 

The  provisions  of  the  subcontract  requiring  no- 
tice and  statements  with  respect  to  extra  compensa- 
tion have  been  hereinbefore  quoted.  It  is  further 
submitted  that  Schaefer  has  not  been  damaged  by 
reason  of  breaches,  if  any,  on  the  part  of  the  Macris 
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causing  delay  in  performance  of  the  contract  and  in- 
creased costs  resulting  therefrom  because  he  has  failed 
to  comply  with  the  terms  of  the  subcontract,  which  is 
binding  upon  and  determinative  of  the  rights  of  the 
parties.  The  case  of  Erickson  v.  Edmonds  School  Dist., 
13  Wn.  (2)  398,  125  P.  (2)  275,  so  holds  in  a  very 
analogous  case.  In  the  case  of  Goss  v.  Northern  Pac. 
Hosp.  Ass'n,  50  Wash.  236,  96  Pac.  1078,  a  like  result 
was  reached  on  the  basis  of  a  provision  very  similar 
to  Art.  Ill,  Sec.  5  of  Schaefer-Macris'  subcontract. 
Compare  Byrne  v.  Bellingham  Cons.  School  Dist.,  7 
Wn.  (2)  20,  108  P.  (2)  791.  The  reason  for  this  rule 
is  well  stated  in  the  case  of  U.  S.  v.  Blair,  321  U.  S. 
730,  88  L.  Ed.  1039,  63  Sup.  Ct.  820,  at  88  L.  Ed.  pp. 
1043-4  (Appendix  4). 

5.    SCHAEFER    Is    NOT    ENTITLED    TO    RECOVER    BECAUSE 

OF  Failure  to  Minimize  His  Damages. 

As  indicated  above,  the  recovery  allowed  Schaefer 
is  sustainable  only  on  the  basis  that  the  same  consti- 
tutes the  increase  in  his  cost  of  performance  of  the 
subcontract  resulting  from  Macris'  failures.  It  has 
been  noted  herein  that  the  performance  by  Schaefer 
of  all  the  bid  items  of  job  1062  related  to  his  sub- 
contract would  have  cost  him  less  than  l/7th  of  the 
amount  of  his  recovery.  By  such  an  expenditure,  for 
which  he  would  have  been  compensated,  he  could  have 
completely  escaped  damage.  On  the  basis  of  his  own 
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cost  estimate  (Tr.  2122),  he  could  have  done  all  ex- 
cavations by  hand  and  still  saved  $25,000  in  his  cost 
of  performance.  The  court  found  that  following  com- 
plaints by  Schaefer,  the  performance  of  such  items 
was  tendered  to  him  and  refused.  It  is  submitted 
that  Schaefer  is  not  entitled  to  recover  because  of 
his  failure  to  mitigate  his  damages.  Arkley  Lum- 
ber Co.  V.  Vincent,  121  Wash.  512,  209  Pac.  690; 
Peninsular  Sav.  d;  Loan  Ass'n,  v.  Breier  Co.,  137 
Wash.  641,  243  Pac.  830;  Boston  v.  Western  Dairy 
Products  Co.,  179  Wash.  73,  36  P.  (2d)  65;  Iloff  v. 
Lester,  25  Wn.  (2d)  86,  168  P.  (2d)  409.  Only  such 
damages  normally  and  naturally  flowing  from  breach 
of  a  contract  as  cannot  be  avoided  by  reasonable  effort 
are  recoverable.  Cannon  v.  Oregon  Moline  Plow  Co., 
115  Wash.  273,  197  Pac.  39  (See  Appendix  5). 
Schaefer 's  wilful  withdrawal  of  his  crew  from  the  job 
site  for  a  period  of  71  days  manifestly  increased  any 
damages  he  may  have  sustained.  WiUiston  on  Con- 
tracts (Rev.  Ed.),  Sec.  1353 ;  Restatement  of  Contracts, 
Sec.  336;  WHker  v.  Hoppock,  6  Wall.  94,  at  99,  18 
L.  Ed.  752;  George  A.  Fuller  Co.  v.  U.  S.  (1946), 
105  Ct.  CI.  248,  63  Fed.  Supp.  765. 

It  is  interesting  to  note  with  respect  to  the  George 
A.  Fuller  Co.  case,  last  above  cited,  that  v>^here  there 
was  a  positive  delay  by  the  government  for  a  period 
of  three  full  months,  the  nature  of  which  entirely  pre 
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vented  the  plaintiff  from  proceeding  with  the  per- 
formance of  the  contract,  plaintiff's  recovery  for  de- 
lay was  limited  to  $62,000  (only  slightly  higher  than 
the  recovery  allowed  here  by  the  district  court)  on  a 
$7,794,000.91  job.  The  total  job  price  here  involved 
was  $139,371.42  and  the  recovery  by  Schaefer,  sus- 
tainable only  as  his  increased  cost  of  performance, 
constitutes  practically  50%  of  that  total  job  price,  of 
which  his  subcontract  price  was  less  than  l/4th. 

6.  Schaefer  Not  Entitled  to  Recover  Because  of 
Failure  to  File  Certificate  of  Trade  Name. 

It  is  submitted  that  under  Rem.  Rev.   Stat.,   Sec. 

9980,  reading  as  follows : 

"No  person  or  persons  carrying  on,  conducting 
or  transacting  business  as  aforesaid,  or  having 
an  interest  therein,  shall  hereafter  be  entitled  to 
maintain  any  suit  in  any  of  the  courts  of  this 
state  without  alleging  and  proving  that  such  per- 
son or  persons  have  filed  a  certificate  as  provided 
for  in  section  9976,  and  failure  to  file  such  certi- 
ficate shall  be  prima  facie  evidence  of  fraud  in 
securing  credit." 

The  district  court  erred  in  entering  any  judgment  on 

behalf  of  the  use  plaintiff,  Schaefer,  no  such  certilcate 

as  required  having  been  filed  prior  to  trial — or  even 

prior  to  the  closing  of  Schaefer 's  case  in  chief.  Mc- 

Gillivray  v.  Colmnhia  Salmon  Co.,  104  Wash.  623,  177 

Pac.  660;  Sussman  v.  Mentzer,  193  Wash.  517,  76  P. 

(2)  595. 
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7.  There  Is  No  Substantial  Evidence  to  Support 
THE  Decision  of  the  District  Court  That  Macris 
Breached  the  Subcontract. 

It  is  axiomatic,  considering  the  sweeping  deference 
accorded  district  courts'  findings  in  a  law  action  by 
the  provisions  of  USCA  Title  28,  Sec.  879,  Eev.  Stat. 
1011,  that  those  courts'  findings  must  be  supported  by 
substantial  evidence. 

The  following  uncontroverfed  and  substantial  evi- 
dence cannot  validly  be  negatived  in  the  present  action 
by  any  provision  of  the  district  court's  findings,  con- 
clusions or  judgment : 

(1)  The  principal  contract,  numbered  12r-14825 
(Ex.  1,  with  Ex.  3),  was  completely  performed,  paid 
for  any  accepted  (Ex.  61,  final  estimate).  The  court 
so  found  (Tr.  104;  ff.  17). 

(2)  Specification  1062-1  lists  Macris'  28  unit  bid 
items,  for  each  of  which  a  unit  price  is  provided  in  the 
schedule  (Ex.  3,  pp.  3-5).  The  Schaefer  subcontract 
was  for  performance  of  only  items  12  and  13 — two  of 
such  28  items  (Ex.  5,  with  Ex.  3,  p.  4,  Items  12  and 
13).  The  onl}^  items  correlated  to  such  subcontract 
Items  12  and  13  are  Items  7,  8,  9,  10  and  15  (Ex.  3, 
pp.  3-4). 

(3)  Complete  performance  of  the  principal  con- 
tract, acceptance  and  payment  thereof  would  include 
complete  performance  of  the  28  items  bid  by  Macris- 
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with  the  2  items  therefrom  subcontracted  by  Schaef er 
and  with  all  correlated  items  as  part  thereof. 

That  was  the  entire  value  which  went  into  such 
public  work  job  1062-1  (Ex.  61,  Ex.  14,  progress  and 
final  estimates).  That  is  conclusively  true  against 
Macris,  as  principal  contractors,  and  through  them 
against  Schaefer,  as  their  subcontractor.  That  is  true 
also  regardless  of  whether  or  not  bids  by  Macris  on  the 
28  items  or  by  Schaefer  for  the  2  subcontracted  items 
therefrom  were  providently  or  improvidently  made. 

No  more  than  the  quantities  represented  by  such  28 
items  as  finally  estimated  and  as  paid  at  the  contract 
unit  prices  therefor,  respectively  (Ex.  61,  final  esti- 
mate), went  into  such  public  work  job  1062-1. 

In  connection  theretvith  it  is  here  submitted  that, 
unless  there  was  '^Jahor  or  material  in  the  prosecution 
of  the  work  provided  in  such  contract"  (as  dictated 
by  the  very  wording  of  USCA  Title  40,  Sec.  270b) 
and  unless  there  was  a  ''balance  thereof  unpaid''  (id.), 
that  is,  unpaid  as  provided  for  by  the  terms  of  both 
the  fully  performed  principal  contract  and  the  sub- 
contract, there  is  no  jurisdiction  for  this  action  having 
heen  brought  in  the  district  trial  court  under  the 
Miller  Act,  USCA  Title  40,  Sees.  270a,  270b. 

The  district  court  in  its  decision  (Tr.  2214-5)  def- 
initely  stated   there   was   not   "any   meeting   of   the 
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minds"  beween  Macri  and  Schaefer  to  substitute  for 
the  written  subcontract  (Ex.  5). 

The  principal  contract,  the  specifications  and  the 
subcontract,  therefore,  remained  as  the  only  contrac- 
tual documents  throughout  the  entire  performance 
and  through  completion,  acceptance  and  payment  for 
entire  performance  of  the  whole  of  public  works  job 
1062-1  b}^  the  terms  thereof. 

That  being  true,  there  cannot  legally  be  any  dis- 
avowal of  the  terms  of  either  the  x>rincipal  contract 
or  the  subcontract  by  either  Macris  or  Schaefer, 

The  legal  finality  of  the  agreements  themselves,  as 
against  coiatroversy  between  the  parties  pertaining  to 
compliance  with  contract  terms,  is  well  stated  in 
Mallory  v.  Olympia,  83  Wash.  499,  145  Pac.  627,  at 
page  503: 

*'The  words  'the  plaintiff  wilfully  abandoned 
his  work  under  said  contract  and  wholly  failed  to 
complete  said  contract  in  accordance  with  the 
plans  and  specifications  and  to  the  satisfaction  of 
the  city  engineer,'  considered  in  the  light  of  the 
pleadings,  make  it  plain  that  the  issue  before  the 
court  was  whether  or  not  the  contract  had  been 
completed  according  to  the  plan.  The  contractor 
said  it  had.  The  engineer  said  it  had  not.  We  have 
no  right  to  say,  nor  had  the  court  in  the  former 
case,  under  the  pleadings,  the  right  to  say,  that 
there  was  a  wilful  abandonment.  There  was  a  dis- 
pute as  to  whether  the  work  had  been  completed, 
and  nothing  more.  *  *  *" 
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Similarly,  because  of  the  existing  contract  docu- 
ments and  of  the  full  performance  of  the  work  there- 
under duly  accepted,  neither  Macris  as  against  the 
government  nor  Schaef  er  as  against  Macris  could  have 
validty  asserted  any  claims  for  extras  contrary  to  the 
terms  of  such  contract  documents. 

Macris  could  not  legally  have  claimed  against  the 
government  for  any  extras  under  the  principal  con- 
tract except  in  the  manner  provided  thereby  and  un- 
less such  extras  were  ordered  by  the  government  to 
be  performed  by  Macris  (Ex.  3,  p.  10,  par.  10).  Simi- 
larly, Schaefer  could  not  have  claimed  against  Macris 
for  any  extras  under  the  subcontract,  except  in  the 
manner  provided  thereby  and  unless  such  extras  were 
ordered  by  Macris  to  be  performed  by  Schaefer  (Ex. 
5,  p.  4,  Art.  3,  sec.  3). 

No  such  order  for  any  extras  given  by  Macris,  if  it 
could  be  construed  that  at  either  of  the  meetings  be- 
tween Schaefer  and  Macri  on  April  29  or  June  15, 
1944,  Macri  did  give  any  order  (which  is  denied),  was 
complied  with  by  Schaefer  (Tr.  2214-5).  Schaefer  did 
not  furnish  any  statement  for  any  claimed  extras,  re- 
gardless of  whether  or  not  they  were  ordered  by 
Macris  (Tr.  341,  1452,  1471,  2155). 

We  respectfully  urge  that  there  is  a  lack  of  sub- 
stantial evidence  to  support  the  district  court's  judg- 
ment amount  in  the  following  particulars:  (a)  excava- 
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tions  for  structures;  (b)  "fine  grading";  (c)  lumber; 
(d)  unskilled  subcontract  operations;  and  (e)  reason- 
ableness of  amount. 

(a)  Excavations  for  structures.  The  district  court 
found  that  Macris'  excavations  for  structures  were 
"made  approximately  one  foot  out  from  the  base  of 
the  concrete  structures  and  mth  practically  vertical 
banks"  (Tr.  100-1)  ;  that  is,  "with  only  the  slope  that 
would  naturally  result  from  the  excavation  by  Macri's 
hoe-type  shovel"  (Tr.  2210). 

The  trial  court  erroneously  concluded  that  the  gov- 
ernment pay  quantity  prisms  for  earth  excavation  for 
structures  "are  very  persuasive  as  to  what  would  be 
reasonable"  clearance  to  place  forms  (Tr.  2209).  Such 
specification  provisions  (Ex.  3,  p.  22,  par.  47)  read 
as  follows: 

"The  items  of  the  schedules  for  excavation  for 
structures  include  all  required  excavation  for  the 
structures  between  vertical  planes  at  the  up- 
stream and  downstream  ends  of  the  concrete 
structures  or  combinations  of  adjoining  concrete 
structures:  Provided,  *  *  *  (covering  bridges, 
turnouts,  etc.)  *  *  *,  provided  further,  *  *  *  (cov- 
ering excavations  preceding  excavations  of  lateral 
or  diversion  channel  prisms)  *  *  *.  Except  for  the 
limitations  described  above,  excavation  for  struc- 
tures will,  in  general,  be  measured  for  payment  to 
lateral  dimensions  one  foot  outside  of  the  founda- 
tions of  the  structure  and  to  slopes  of  1  to  1  for 
common  excavation  and  14  ^0  1  for  rock  excava- 
tion: *  *  *" 
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The  same  type  of  structure  and  the  same  type  of 
excavation  for  it  are  required  for  rock  excavation 
as  for  earth  excavation.  The  error,  therefore,  of  decid- 
ing that  a  bank  slope  of  1  to  1  is  the  reasonable  re- 
quirement for  Macris'  excavation  is  apparent. 

By  way  of  illustration,  we  respectfully  refer  the 
court  to  the  tabulation  of  structure  headwalls,  types 
and  percentages  in  our  foregoing  statement  of  job 
facts.  There  is  shown  thereby  74%  or  262  structures 
with  a  headwall  of  less  than  4^/2  and  with  not  over 
3I/2'  below  ground  surface.  The  government  pay  quan- 
tity prism  for  excavation  for  structures  would  be  for 
a  rock  cut  1'  out  at  the  base,  plus  14'  per  foot  of  cut 
depth  or  14  of  42''  or  13",  to  make  a  total  of  2'  V  or 
25"  clearance  at  the  top  of  the  rock  cut,  and  would 
dictate  for  an  earth  cut  one  foot  out  at  the  base  plus 
1x31/2'  cut  depth  or  4^2'  clearance  at  the  top  of  the 
earth  cut.  Taking  next  a  case  of  a  structure  with  an 
extreme  depth  (that  shown  by  the  model,  Ex.  25,  which 
was  "one  of  the  deepest  structures" — Tr.  1810)  and 
calling  the  depth  below  ground  6'  (Tr.  2036),  the 
distance  out  at  the  top  of  the  bank  on  a  14  to  1  slope 
v/ould  be  V  out  at  the  base  plus  1/4  of  6'  depth,  or 
2^/2',  to  equal  a  total  of  3^/l>'  out  at  the  top.  While  if 
the  court 's  idea  of  reasonableness  were  applied  it  would 
be  V  out  at  the  base  plus  1x6'  depth,  or  7'  out  at  the 
ground  surface — a  distance  so  far  awav  from  the  form 


as  to  be  impracticable  to  get  within  working  distance 
for  placing  the  concrete  in  the  forms.  Yet  the  same 
clearance  is  needed  between  the  formivall  and  hank 
ivall,  whether  the  cut  he  rock  or  common  excavation. 

The  practical  space  between  the  formwall  and  the 
excavation  wall  is  only  that  required  to  unfasten  the 
form  holders.  Anderson,  a  man  with  years  of  experi- 
ence on  the  Roza  Project,  explains  the  whole  practi- 
cality of  operating  and  required  clearance  at  Tr. 
1788-9.  The  reading  thereof  is  respectfully  commended 
to  this  court.  Similarly,  we  respectfully  call  the  court's 
attention  to  the  testimony  of  Macris'  first  superintend- 
ent, Staples,  that  the  hoe  operation  would  cut  "one 
width  of  the  bucket"  or  26''  outside  the  stakes  as  set 
for  excavation  of  a  structure  (Tr.  1732,  1753),  and 
his  further  testimony  that  except  on  the  first  lateral 
none  of  the  structures  had  vertical  walls  (Tr.  1754). 
Supporting  Staples,  Macris'  superintendent  Ashley 
also  stated  that  the  stakes  were  off-set  from  the  place 
originally  staked  V  out  so  that  while  standing  after 
the  excavation  they  were  at  a  considerable  distance 
from  where  they  had  been  originally  set  (Tr.  1876-7). 
The  district  court  missed  this  significant  fact  in  point- 
ing to  Ashley's  explanation  of  staking  for  a  structure 
(Tr.  2210). 

Significantly,  too,  Schaef er  admitted  his  forms  w^ere 
not  made  perfect  "by  a  long  shot"   (Tr.  1363),  and 
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Lyons,  Ms  foreman,  stated  they  made  the  hole  fit 
whatever  form  panels  were  sent  to  them  on  the  job, 
didn't  check  same  (Tr.  1089).  Also,  Schaefer's  ''expert 
witness"  Bufton  stated  that  "excavations  should  be 
one  foot  out  at  the  base"  (Tr.  1152)  and  the  court 
found  they  were  substantially  that  (Tr.  100-1).  Bufton 
also  minimized  Schaefer's  complaints  about  carpenters 
digging  by  his  statement  "I  certainly  would  have  a 
shovel  on  the  job  while  setting  forms"  (Tr.  1218). 
This  significant  and  substantial  evidence  was  also 
passed  by  the  district  court. 

(b)  Fine  grading.  The  district  court  found  that 
Macris  "failed  to  do  the  fine  grading  in  accordance 
tvith  the  laijout  plans  and  specifications/'  (Tr.  101; 
ff.  12).  (Italics  ours.)  Substantial  evidence  is  to  the 
contrary. 

The  layout  plans  (Ex.  12)  do  not  specify  anything 

about  ''fine  grading."  The  specifications  at  Ex.  3,  p. 

23,  par.  47,  refer  only  to  "finished  by  hand."  Where 

the   concrete  itself  rests   on  the   ground   instead   of 

against  a  form  the  provision  reads,  p.  23: 

"*  *  *  The  contractor  shall  prepare  the  founda- 
tions at  structure  sites  in  a  manner  suitable  for 
forming  foundations  for  the  concrete  structures. 
The  bottom  and  side  slopes  of  common  excavation 
upon  or  against  which  concrete  is  to  he  placed 
shall  be  finished  accurately  by  hand  to  the  dimen- 
sions shown  on  the  drawings  or  prescribed  by  the 
contracting  officer,  and  the  surfaces  so  prepared 
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shall  be  moistened  with  water  and  tamped  with 
suitable  tools  for  the  purpose  of  thoroughly  com- 
pacting them  and  forming  firm  foundations  upon 
wliicli  to  place  the  concrete  structures.  *  *  *" 
(Italics  ours.) 

While  Macri  did  a  great  deal  of  bank  dressing — 
in  fact  had  a  crew  doing  it — it  was  an  operation  "for 
which  specific  unit  prices  are  not  provided  in  the 
schedules."  It  was  a  labor  item  which  Schaefer  in- 
sisted was  necessary  and  on  the  necessity  of  which  he 
largely  rested  his  claimed  damages  for  delaj^s.  It  was 
done  by  Macris  and  to  the  full  extent  done  by  them 
was  not  charged  to  Schaefer. 

Like  the  gratuitous  furnishing  to  Schaefer  by 
Macris  of  a  job  office,  constructed  panel  forms  and  8 
or  10  kegs  of  nails,  it  too  w^as  furnished  to  cooperate 
in  getting  timely  Schaefer  subcontract  performance. 
The  voluntary  furnishing  thereof  did  not  make  it  a 
Macri  legal  obligation. 

(c)  Lumber.  The  district  court  also  found  that 
Macris  failed  to  furnish  lumber  "in  sufficient  quantity 
and  not  furnished  in  quality  w^hich  was  the  minmum 
requirement  for  work  of  this  kind"  (Tr.  101-2;  ff. 
13).  Substantial  evidence  is  to  the  contrary. 

There  is  not  any  bid  item,  or  pay  quantit}^,  in  the 
specifications  (Ex.  3,  pp.  3-5)  for  either  "fine  grad- 
ing" or  lumber.  Also,  the  Schaefer  subcontract  (Ex. 
5)  does  not  specify  either  fine  grading  or  lumber  as  a 
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Schaef  er  item  or  as  a  Macri  item. 

The  subcontract  does  provide  that  Schaefer  will 
"furnish  all  labor  and  necessary  equipment  to  do  all 
the  concrete  work,  formwork,  cut,  bend  and  install  all 
reinforcing  steel,  all  such  work  as  shown  in  the  plans 
and  as  specified  in  Specifications  1062,  Contract  No. 
12r-14825,  Roza  Division,  Yakima  Project,  Washing- 
ton" (Ex.  5,  pp.  1-2). 

Specifications  1062  (Ex.  3,  p.  22,  par.  46)  provides, 
for  the  pertinent  part  here,  under  the  heading  of  con- 
struction of  structures  as  follows: 

"*  *  *  All  structures  shall  be  built  in  a  work- 
manlike manner  and  to  the  lines,  grades,  and  di- 
mensions shown  on  the  drawings  or  prescribed  by 
the  contracting  officer.  The  contractor  shall  place 
and  attach  to  each  structure  all  timber,  metal,  or 
other  accessories  necessary  for  its  completion,  as 
shown  on  the  drawings  or  as  directed  by  the  con- 
tracting officer.  The  cost  of  such  work,  for  which 
specific  unit  prices  are  not  provided  in  the  sched- 
ules^ shall  be  included  in  the  unit  prices  bid  in 
the  schedules  for  the  work  to  which  it  is  appur- 
tenant. *  *  *"  (Italics  ours.) 

Lumber  is  part  of  the  form  work  and  is  recognized 
by  the  government  as  "an  expendable  item"  (Tr. 
1532)  of  the  concrete  work. 

It  is  true  that  Schaefer  cut  his  bid  from  $30.00  to 
$26.00  per  cubic  yard  for  concrete  placed,  with  Macris 
to  furnish  the  lumber  (Tr.  1441,  419),  because  Schae- 
fer felt  Macri  was  in  a  better  position  to  get  it.  (Tr. 
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390).  Wliile,  strictly  speaking,  under  the  contract 
terms  lumber  was  not  a  Macri  subcontract  item  within 
the  legal  definition  of  "materials,"  Macris  did  fur- 
nish approximately  120,000  board  feet  of  lumber  plus 
plywood  (Tr.  1471).  Anderson  estimated  the  total 
lumber  required  for  job  1062  was  70,000  board  feet 
and  he  gave  his  reasons  from  experience  (Tr.  1796). 
Hance,  a  former  Bureau  engineer,  estimated  required 
lumber  at  60,000  board  feet  (Tr.  1892).  No  total  quan- 
tity was  given  by  any  Schaefer  witnesses.  Schaefer 
himself  admitted  that  the  quantity  might  have  ex- 
ceeded 150,000  board  feet  (Tr.  418). 

There  was  a  known  national  lumber  shortage  when 
Schaefer  and  Macris  signed  the  subcontract.  It  con- 
tinued throughout  the  operations,  requiring  priorities 
to  get  any  lumber.  The  government  recognized  it  and 
relaxed  its  requirements  (Tr.  1528-9).  Schaefer  and 
his  witnesses  acknowledged  it  (Tr.  389,  1124,  1179, 
1210).  Two  experienced  reclamation  project  operators 
confirmed  it  (Tr.  1778,  2052;  Ashley  also,  Tr.  1853). 
No  tvitness  denied  national  lumber  shortage.  There- 
fore, Schaefer  and  Macris  contracted  with  that  short- 
age as  a  continuing  factor,  which  the  district  court 
did  not  consider. 

Schaefer  himself  testified  that  the  type  of  lumber  he 
had  selected  in  the  seven  boards  shown  as  Ex.  29  came 


71 

from  not  to  exceed  two  loads  (Tr.  337)  and  from  a 
total  of  not  to  exceed  5,000  feet  (Tr.  418).  He  gave 
Macris  no  notice  about  it  (Tr.  341).  Anderson,  who 
was  familiar  with  the  lumber,  testified  that  it  was  ade- 
quate form  lumber  (Tr.  1797).  Klu gg,  who  had  been 
on  the  job  from  the  start  to  the  finish  and  had  worked 
on  other  Roza  projects,  testified  that  "the  job  had 
lumber  coming  there  right  along"  (Tr.  2053).  Nelson 
confirmed  this  (Tr.  1541). 

These  factors  of  acuteness  in  lumber,  coupled  with 
Macri's  detail  of  his  arrangement  of  ordering  and 
endeavoring  to  secure  unlimited  supplies  of  lumber 
(Tr.  1591,  1592,  1594,  1595,  1597,  1624),  furnish  the 
only  substantial  evidence  pertaining  to  lumber  sup- 
plies. 

(d)  Unskilled  subcontract  operations.  Only  one  one 
example  thereof  need  be  given  here.  That  is  substantial 
evidence  of  Schaefer 's  unskilful  job  performance,  which 
the  district  court  wholly  disregarded.  Ex.  17a,  the 
concrete  engineer's  report,  shows  Schaefer  overran 
the  job  in  use  of  concrete  by  14.5%.  Nelson,  the  gov- 
ernment engineer  in  charge,  stated  that  Ex.  17a  indi- 
cates a  factual  determination  through  his  office  (Tr. 
1512).  He  further  stated  that  the  substantial  portion 
of  14.5%  overrun  of  concrete  would  be  represented  by 
the  amount  that  the  forms  were  in  excess  of  the  de- 
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signed  amount  or  that  the  siibgrade  could  have  been 
below  grade.  He  further  stated,  on  cross-examination, 
that  he  doubted  that  the  subgrade  was  below  grade 
because  inspectors  required  compaction  back  to  grade 
(Tr.  1537-8).  He  declined  to  state  that  over-excavation 
had  occurred  (Tr.  1539). 

Hance,  who  inspected  forms  in  the  field  at  time  of 
trial,  found  concrete  walls  varying  from  4%"  to  5%'' 
and  found  most  of  the  inspected  structures  from  14'' 
narrow  to  %'"  wide  (Tr.  1924).  This  shows  unskilful 
setting  of  forms  to  account  for  the  14.5%  of  concrete 
overrun,  and  Schaefer's  elaborate  claims  of  insuffi- 
cient excavations. 

Schaefer's  expert,  Bufton,  stated  (Tr.  1205)  that 
anything  over  2%  of  overrun  of  concrete  would  be  ex- 
cessive. At  Tr.  1207  he  raised  it  to  5%  and  concurred 
that  it  would  indicate  unskilful  operation. 

(e)  Unreasonableness  of  judgment  amount.  The 
judgment  of  $56,764.97 — not  counting  in  addition  the 
$32,614.66  paid  Schaefer— is  over  71/2  times  the  full 
pay  items  of  $7,694.13  by  the  government  for  the  4 
items,  Nos.  7,  8,  9  and  10,  correlated  to  the  Schaefer 
subcontracted  items  12  and  13.  That  means  that  if 
Schaefer  had  done  all  the  correlated  work  items — and 
in  fact  he  did  not  do  them — the  court  amount  would 
dictate  that  he  be  paid  not  the  total  contract  price  of 
$7,694.13,  but  7I/2  times  that  amount.  This  is  top  heavy 
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and  unreasonable. 

Similarly,  considering  that  all  structure  excavations 
could  have  been  made  entirely  by  hand  and  so  dressed 
for  $1.50  per  cubic  yard  (figuring  II/2  hours  to  dig  a 
cubic  yard)  x  7512.5  cubic  yards  of  common  excavation 
for  structures  in  the  final  estimate  (Ex.  61),  or  $11,- 
268.75,  plus  246.6  cubic  yards  of  rock  excavations  for 
structures  (Ex.  61)  x  $3.00  per  cubic  yard,  or  $739.20, 
to  total  $12,007.95  (Tr.  1901-2),  the  court's  figure  of 
$56,764.95  is  still  $44,757.02  grossly  unreasonable,  if 
Schaefer  had  done  that  work,  which  he  did  not.  Or, 
even  indulging  in  Schaefer 's  own  estimate  that  it 
would  take  a  man  314  hours  and  would  cost  $3.50  to 
dig  a  cubic  yard  of  earth  (Tr.  2122-2154)  to  total 
$21,178.15,  the  court's  figure  is  still  $25,596.82  grossly 
unreasonable. 

We  respectfully  submit  that  a  total  to  Schaefer  of 
$89,379.63  ($56,794.97  judgment  amount  plus  $32,- 
614.66  paid)  from  the  total  gross  earnings  of  $139,- 
371.42  (Ex.  61)  for  the  whole  of  job  1062-1,  leaving 
only  $49,991.79  for  the  construction  of  lOi/G  miles  of 
laterals  and  sublaterals  and  all  other  improvements 
in  the  whole  job  area,  is  so  far  out  of  line  that  there 
cannot  be  and  there  is  not  any  substantial  evidence  to 
support  it.  George  A.  Fuller  Co.  v.  U.  S.  (1946),  104 
Ct.  CI.  248,  63  Fed.  Supp.  765. 

Further,  with  respect  to  the  amount  allowed  Schae- 
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fer,  the  only  evidence  offered  to  support  such  a  figure 
is  Ex.  63,  which  purports  to  be  a  compilation  from 
Schaefer's  original  books  of  account.  The  books  them- 
selves when  offered  in  evidence  were  excluded.  This 
was  error.  20  J.m,  Jur.,  Evidence,  1051.  Nor  was  there 
any  attempt  to  segregate  the  costs  (Tr.  1298-9).  The 
witness  who  prepared  the  compilation  did  not  keep 
the  books.  Schaefer's  bookkeeper  did  not  testify  (Tr. 
1265).  Continuing  objections  pointing  out  the  defi- 
ciences  of  Ex.  63,  overruled  by  the  court,  are  evi- 
denced in  the  record  (Tr.  1245,  1251,  1252,  1259,  1265,. 
1266,  1267,  1275). 

THE  APPELLANT  CONTINENTAL  CASUALTY 
COMPANY  IS  NOT  ENTITLED  TO  AN 
AWARD  OF  ADDITIONAL  ATTORNEYS' 
FEES  BY  THIS  COURT. 

The  cases  cited  by  appellant,  Continental  Casualty 
Company,  in  support  of  its  contention  that  it  is  en- 
titled to  recover  an  additional  sum  for  attorneys'  fees 
for  services  on  its  appeal,  are  cases  in  which  the  court 
was  construing  a  federal  statute  which  extended  the 
right  to  recover  attorneys'  fees.  In  the  instant  case, 
that  appellant's  claim  for  attorneys'  fees  is  contrac- 
tual. The  law  of  the  State  of  Washington  is  deter- 
minative. Under  the  cases  of  Flint  v.  Bronson,  197 
Wash.  686,  86  P(2)  218,  and  Lavanway  v.  Cannon, 
37  Wash.  593,  79  Pac.  1117,  additional  fees  on  appeal 
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are  not  recoverable  unless  fixed  by  the  trial  court. 
This  holding  is  in  accord  with  the  general  rule  that 
an  appellate  court  will  consider  only  such  questions 
as   are   raised   below.   Am.   Jur.,   Appeal  and  Error, 

sec.  281. 

•  CONCLUSION 

In  conclusion,  it  is  respectfully  submitted  that  the 
judgment  of  the  district  court  in  favor  of  the  use 
plaintiff  M.  C.  Schaefer  is  opposed  to  the  law  ap- 
I)licable  to  this  case,  and  is  not  supported  by  any  sub- 
stantial evidence.  The  judgment  should  be  reversed 
and  the  action  dismissed. 

Respectfully  su]}mitted, 

S.  W.  BRETHORST, 
TOM  W.  HOLMAN, 
THOMAS  N.  FOWLER, 
WARREN  L.  DEWAR, 

Attorneys  for  Cross  Appellants 
Macri. 
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APPENDIX 

1.  12  Am.  Jur.,  Contracts,  Sec.  390,  states  as  follows : 

"Waiver  of  Total  Breach;  Election  to  Continue 
Performance. — The  right  to  refuse  to  perform 
further  or  to  accept  further  performance  and  to 
maintain  immediately  an  action  for  damages  be- 
cause of  a  material  or  total  breach  may  be  waived, 
and  the  injured  party  may  accept  or  insist  on  per- 
formance after  such  breach  of  the  contract.  Where 
there  has  been  a  material  breach  which  does  not 
indicate  an  intention  to  repudiate  the  remainder 
of  the  contract,  the  injured  party  has  a  genuine 
election  either  of  continuing  performance  or  of 
ceasing  to  perform.  Any  act  indicating  an  intent 
to  continue  will  operate  as  a  conclusive  election, 
not  indeed  depriving  him  of  a  right  of  action  for 
the  breach  which  has  already  taken  place,  but  de- 
priving him  of  any  excuse  for  ceasing  perform- 
ance on  his  own  part.  And  under  ordinary  cir- 
cumstances, where  there  is  an  existing  actual 
breach  of  contract,  of  a  character  going  to  the 
essence,  the  innocent  party  will,  if  he  insists  on 
performance  nottvithstanding  the  breach,  keep 
alive  his  own  obligation  to  continue  with  perform- 
ance, with  the  result  that  the  party  at  fault,  even 
though  having  in  the  interval  done  nothing  in 
reliance  on  a  continuance  of  performance,  may,  if 
he  sees  fit,  turn  about  and  hold  the  innocent  party 
to  performance."  (Italicized  portion  added  to  sec- 
tion by  pocket  supplement.) 

2.  Ingle  v.  Jones,  2  Wall.  (69  U.  S.)  1,  17  L.  Ed. 

762,  at  764: 

''While  a  special  contract  remains  executory 
the  plaintiff  must  sue  upon  it.  When  it  has  been 
fully  executed  according  to  its  terms  and  nothing 
remains  to  be  done  but  the  payment  of  the  price, 
he  may  sue  on  the  contract,  or  indebitatus  assump- 
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s-it,  and  rely  upon  the  common  counts.  In  either 
case  the  contract  will  determine  the  rights  of  the 
parties, 

"When  he  has  been  guilty  of  fraud,  or  has  will- 
fully abandoned  the  work,  leaving  it  unfinished, 
he  cannot  recover  in  any  form  of  action.  Where 
he  has  in  good  faith  fulfilled,  but  not  in  the  man- 
ner or  not  within  the  time  prescribed  by  the  con- 
tract, and  the  other  party  has  sanctioned  or  ac- 
cepted the  work,  he  may  recover  upon  the  common 
counts  in  indehitatus  assumpsit. 

"He  must  produce  the  contract  upon  the  trial, 
and  it  will  be  applied  as  far  as  it  can  be  traced; 
but  if,  by  the  fault  of  the  defendant,  the  cost  of 
the  work  or  materials  has  been  increased,  in  so  far 
the  jury  will  be  warranted  in  departing  from  the 
contract  prices.  In  such  cases  the  defendant  is 
entitled  to  recoup  for  the  damages  he  laay  have 
sustained  by  the  plaintiff's  deviations  from  the 
contract,  not  induced  by  himself,  both  as  to  the 
manner  and  time  of  the  i3erformance. 

"There  is  great  conflict  and  confusion  in  the 
authorities  upon  this  subject.  The  propositions 
we  have  laid  down  are  reasonable  and  just,  and 
they  are  sustained  by  a  preponderance  of  the  best 
considered  adjudications.  Cutler  v.  Powell,  2  Sm. 
L.  Cas.,  1." 

3.  United  States  v.  Wyckoff  Pipe  d:  C.  Co.,  271 
U.  S.  263,  46  Sup.  Ct.  503,  504,  70  L.  Ed.  938,  at  271 
U.  S.  page  266: 

"The  government  contends  that  recovery  can- 
not be  had  on  the  contract  for  the  higher  market 
value  of  the  work  at  the  time  it  was  actually 
performed;  that  the  correct  measure  of  damages 
for  its  delay  is  the  loss  actually  sustained  by  the 
contractor  as  the  result  of  the  delay  (United 
States  V.  Smith,  94  U.  S.  214,  24  L.  ed.  115 ;  United 
States  V.  Mueller,  113  U.  S.  153,  28  L.  ed.  946,  5 
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Sup.  Ct.  Rep.  380;  Ripley  v.  United  States,  223 
U.  S.  695,  56  L.  ed.  614,  32  Sup.  Ct.  Rep.  352)  ; 
that  the  increase  in  the  market  value  of  materials 
purchased  for  use  on  the  contract  cannot  be 
deemed  a  loss ;  and  that  to  assess  damages  on  the 
basis  of  the  value  of  the  work  at  the  time  it  was 
performed  was,  in  effect,  to  make  a  new  contract 
for  the  parties  or  to  allow  recovery  as  upon 
quantum,  meruit.  The  contention  is,  in  our  opinion, 
well  founded. 

"The  contractor  urges  that  the  long  delay  was  a 
breach  which  would  have  justified  it  in  terminat- 
ing the  contract  and  refusing  to  do  the  work  ex- 
cept under  a  new  one  at  an  increased  price.  But, 
despite  a  contention  to  the  contrary,  it  did  not 
do  this.  It  completed  the  work  under  the  con- 
tract as  originally  made.  It  did  not  attempt  to 
make  a  new  contract,  or  to  modify  the  existing 
one.  It  sought  merely  to  reserve  its  right  to  make 
a  claim  for  the  damages  resulting  from  the  gov- 
ernment's delay.  After  completing  performance 
it  brought  this  suit  declaring  on  the  original 
contract. 

''The  contractor  urges  also  that,  because  of  the 
delay,  it  might  have  used  the  supplies  purchased 
on  another  job,  receiving  on  that  their  then  mar- 
ket value,  or  might  have  sold  them  and  taken  the 
incidental  profit  due  to  the  rise  in  values;  and 
that,  if  it  had  done  either  and  had  been  obliged 
later  to  purchase  new  supplies  at  the  higher  mar- 
ket values  in  order  to  perform  the  government 
job,  the  increased  cost  would  have  been  recover- 
able as  a  loss ;  and  that,  as  the  amount  of  this  in- 
crease has  been  found,  the  recovery  should  be 
sustained  at  least  to  that  extent.  The  contractor's 
contentions,  however,  ignore  the  rule  that  damages 
for  delay  are  limited  to  the  actual  losses  incurred. 
The  contractor  elected  to  hold  itself  in  readiness 
to  perform  its  contract  and  to  this  end  to  retain 
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both  the  lumber  and  the  creosote  oil.  The  carry- 
ing charges  thus  incurred  are  an  allowable  item 
of  damage ;  but  these  were  not  sho\NTLi.  It  may  even 
be  that  in  the  event  of  a  use  or  resale  of  the  sup- 
plies, if  under  the  circumstances  such  a  course  of 
action  was  open  to  the  contractor,  the  profits 
made  would  have  been  available  in  reduction  of 
damages.  Compare  Erie  County  Natural  Gas  & 
Fuel  Co.  V.  Carroll  (1911)  A.  C.  105— P.  C.  But 
clearly  it  cannot  now  charge  as  a  loss  profits 
which  it  might  have  made  if  it  had  sold  the  sup- 
plies in  the  market  or  used  them  on  another  job. 
"It  is  argued  that  the  court  of  claims  is  under  no 
obligation  when  assessing  damages  to  specify  the 
elements  of  the  calculation  by  which  it  arrives  at 
its  results;  that  itemization  is  often  impossible; 
and  that,  like  a  jury,  the  court  may  make  an  esti- 
mate and  return  such  sum  as  the  damages  re- 
coverable (comjDare  United  States  v.  Smith,  94 
U.  S.  214,  219,  24  L.  ed.  115,  116),  and  that,  ac- 
cepting the  rule  that  damages  are  to  be  limited  to 
actual  loss,  the  award  of  the  lower  court  is  to  be 
regarded  as  an  estimate  of  such  loss.  But,  in  the 
case  at  bar,  the  court  did  not  pursue  that  course. 
It  made  no  estimate  of  the  loss  suffered.  It  found 
merely  the  increase  in  value  of  the  work  at  the 
time  it  was  performed  and  the  increase  in  value 
of  the  material  during  the  period  of  the  delay. 
Then  it  found  and  concluded,  as  a  matter  of  law, 
that  the  excess  of  the  reasonable  value  of  the  work 
at  the  time  it  was  done  over  the  amount  paid 
therefor,  was  recoverable  as  damages.  This  was 
error. ' ' 

4.  U.  S.  V.  Blair,  321  U.  S.  730,  88  L.  Ed.  1039,  63 

Sup.  Ct.  820,  at  88  L.  Ed.  pp.  1043-4 : 

"Respondent  has  thus  chosen  not  to  follow  'the 
only  avenue  for  relief,'  United  States  v.  Callahan 
Walker  Constr.  Co.,  317  U.  S.  56,  61,  87  L.  ed.  49, 
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53,  63  S.  Ct.  113,  available  for  the  settlement  of 
disputes  concerning  questions  arising  under  this 
contract.  In  Article  15  the  parties  clearly  set  forth 
an  administrative  procedure  for  respondent  to 
follow.  Such  a  procedure  provided  a  complete  and 
reasonable  means  of  correcting  the  abuses  alleged 
to  exist  in  this  case.  Arbitrary  rulings  and  actions 
of  subordinate  officers  are  often'  adjusted  most 
easily  and  satisfactorily  by  their  superiors.  Fur- 
thermore, Article  15  provided  the  Government 
with  an  opportunity  to  mitigate  or  avoid  damages 
by  correcting  errors  or  excesses  of  its  subordinate 
officers.  Having  accepted  and  agreed  to  these  pro- 
visions, respondent  was  not  free  to  disregard  them 
without  due  cause,  accumulate  large  damages  and 
then  sue  for  recovery  in  the  Court  of  Claims.  Nor 
can  the  Government  be  so  easily  dei^rived  of  the 
benefits  of  the  administrative  machinery  it  has 
created  to  adjudicate  disputes  and  to  avoid  large 
damage  claims." 

5.  Cannon  v.  Oregon  Moline  Plotv  Co.,  115  Wash. 
273,  197  Pac.  39,  at  page  281 : 

' '  In  this  case  the  power  necesary  to  plow  appel- 
lant's  land  for  seeding  the  crop  could  not  be  lim- 
ited to  the  tractor  purchased  by  him  from  the 
plow  company.  He  had  refused  to  strain  his  credit 
by  procuring  the  discount  of  the  notes  and  pay- 
ing the  cash  to  the  plow  company  as  it  desired, 
and  the  plow  company  thereupon,  wrongfully  it  is 
true,  cancelled  the  contract  and  retook  the  trac- 
tor; but  there  were  other  tractors  in  Spokane — 
a  large  and  populous  commercial  and  industrial 
center — and  if  it  was  necessary  to  have  a  tractor 
immediately,  appellant  does  not  deny  that  he 
could  have,  as  he  says,  strained  his  credit  and 
bought  what  he  needed,  but  he  did  not  feel  in- 
clined to  do  so. 

"It  will  not  do  to  adjudge  that  one  can  hold  a 
particular  person  exclusively  liable  for  all  the  re- 
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suits  that  may  flow  from  a  tort  or  breacli  of  con- 
tract which  were  reasonably  preventable;  for,  if 
such  damages  are  allowed,  which  can  be  avoided 
or  prevented,  in  whole  or  in  part,  by  the  exercise 
of  ordinary  diligence  on  the  part  of  the  injured 
party,  the  results  to  business  will  be  disastrous. 
The  enormous  damages  that  might  ensue  from  the 
breach  of  the  smallest  contract,  or  from  the  slight- 
est tort,  may  be  so  augmented  that  no  one  would 
be  safe  in  doing  any  kind  of  business.  Upon  this 
ground  alone,  in  this  particular  case,  without  fur- 
ther considering  any  of  the  other  important  ques- 
tions discussed  by  counsel,  we  are  satisfied  that 
appellant  is  not  entitled  to  recover  the  damages 
claimed  by  him." 
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JURISDICTION 

This  action  was  brought  in  the  Federal  District  Court 
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in  the  name  of  the  United  States  of  America  for  the  use 
of  M.  C.  Schaefer,  an  individual  doing  business  as  the 
Concrete  Construction  Company,  as  plaintiff,  under  and 
by  virtue  of  the  authority  granted  by  Title  40,  U.S.C.A., 
Sections  270  a  and  270  b;  49  Stat.  793,  794,  known  as 
the  Miller  Act  (Tr.  2,  10,  95,  104). 

(All  numerical  references  herein,  unless  otherwise 
indicated,  are  to  the  pages  of  the  printed  transcript  of 
record  on  file  herein.    All  italics  are  ours.) 

This  is  an  action  by  a  subcontractor  to  recover  the 
value  of  labor  and  materials  furnished  to  the  general 
contractor  in  the  construction  of  a  federal  irrigation 
project,  the  defendants  being  the  general  contractors, 
their  partners  or  joint  adventurers,  and  their  surety. 

These  appeals  by  appellant  Continental  Casualty 
Company  and  cross-appellants  Macri,  from  the  judg- 
ment entered  against  them  (Tr.  112  to  115),  are  pursu- 
ant to  Title  28,  U.S.C.A.,  Section  225;  26  Stat.  828,  as 
amended,  and  the  question  of  the  jurisdiction  of  this 
court  is  hereby  raised  with  respect  to  the  appeal  of  cross- 
appellants  Macri,  inasmuch  as  their  notice  of  appeal  was 
not  filed  within  three  months  after  the  entry  of  judgment 
as  prescribed  by  Title  28,  U.S.C.A.,  Section  230;  26  Stat. 
829,  as  amended.  The  Circuit  Court  of  Appeals  order 
entered  herein  on  March  31,  1948,  limits  the  Macri  ap- 
peal to  a  review  of  the  judgment  pertaining  to  the  one 
subcontract  under  specification  No.  1062. 
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STATEMENT  OF  CASE 

By  the  terms  of  the  subcontract  entered  into  between 
the  defendants  Macri,  doing  business  as  Macri  Com- 
pany, referred  to  hereinafter  as  Macri  Company,  and 
the  use  plaintiff,  M.  C.  Schaefer,  doing  business  as  the 
Concrete  Construction  Company,  hereinafter  referred 
to  as  Schaefer,  the  latter  agreed  to  furnish  "all  labor  and 
necessary  equipment  to  do  all  of  the  concrete  work, 
form  work,  cut,  bend  and  install  all  reinforcing  steel," 
as  shown  in  the  plans  and  specifications  No.  1062.  It 
was  agreed  in  the  subcontract  that  all  of  the  excavating 
and  all  of  the  materials  necessary  for  the  performance 
of  the  subcontract  by  Schaefer,  were  to  be  furnished  by 
Macri  Company,  with  the  exception  of  form  wire,  nails 
and  curing  material.  It  was  further  agreed  therein  that 
the  excavating  was  to  be  done,  and  the  materials  were 
to  be  supplied  by  Macri  Company,  in  accordance  with 
the  plans  and  specifications  and  in  proper  time  for  per- 
formance of  the  subcontract  by  Schaefer  (Tr.  99,  100). 

About  two  months  after  this  subcontract  was  ex- 
ecuted, Macri  Company  and  Schaefer  entered  into  an- 
other subcontract  requiring  the  same  sort  of  work  by 
the  latter  in  another  part  of  the  Roza  Project,  covering 
specification  No.  1068  (Tr.  105,  106).  Schaefer  did  not 
commence  to  perform  this  subcontract  for ,  the  reason 
that  Macri  Company  failed  to  prepare  the  excavations 
(Tr.  107,  108).  Schaefer  has  not  attempted  in  this  ac- 
tion to  recover  any  sum  whatever  on  account  of  Macri 
Company's  breach  of  this  subcontract  as  he  did  not 
furnish  them  any  labor  or  materials  in  performance  of 
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it.  Macri  Company  filed  a  cross-complaint  against 
Schaefer  for  breach  of  this  subcontract,  however,  but  it 
was  dismissed  by  the  trial  court  with  prejudice  (Tr.  Ill, 
114),  and  Macri  Company  failed  to  perfect  an  appeal 
within  the  prescribed  time.  Consequently,  specification 
No.  1068  is  not  involved  on  this  appeal.  Unless  other- 
wise plainly  stated,  therefore,  the  entire  discussion  in 
this  brief  relates  only  to  Schaefer's  right  to  recover  by 
reason  of  his  performance  with  reference  to  specification 
No.  1062. 

The  court  found  that  Schaefer  entered  into  the  dili- 
gent performance  of  the  subcontract  covering  specifica- 
tion No.  1062  (Tr.  100).  It  is  conceded  by  all  of  the 
parties  in  this  case  that  so  far  as  the  furnishing  of  labor 
and  materials  is  concerned,  Schaefer  did  everything  he 
was  required  to  do  by  the  subcontract.  He  finished  all 
of  the  work  specified  therein  and  it  was  accepted  by 
Macri  Company  and  the  government.  It  is  not  claimed 
by  any  one  that  any  portion  of  Schaefer's  work  was 
done  improperly,  or  that  he  was  responsible  for  any  de- 
lay in  its  completion. 

On  the  other  hand,  Schaefer's  claim  against  Macri 
Company,  and  the  Continental  Casualty  Company  as 
their  surety,  is  based  upon  the  continuing,  willful  failure 
of  Macri  Company  to  perform  adequately  and  within  a 
reasonable  time  the  obligations  imposed  upon  them  by 
the  subcontract.  The  claim  of  Schaefer  with  respect  to 
the  failures  of  Macri  Company  to  perform  their  obliga- 
tions will  be  briefly  summarized. 
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The  sides  of  the  excavations  were  frequently  out  of 
line,  which  necessitated  either  further  digging  or  cribbing 
and  back-filling.  The  sides  of  practically  all  of  the  ex- 
cavations were  vertical  or  nearly  so,  and  they  were  not 
excavated  on  a  one  to  one  slope,  that  is,  on  a  forty- five 
degree  angle,  which  necessitated  extensive  hand  digging 
and  caused  Schaefer  a  great  deal  of  trouble  and  expense. 
The  fine  grading  designed  to  bring  the  bottoms  of  the 
excavations  to  correct  levels,  was  occasionally  too  low 
and  in  nearly  every  other  instance  was  too  high,  neces- 
sitating further  hand  digging  which  increased  the  work 
and  expense  to  Schaefer.  Other  sorts  of  fine  grading 
were  likewise  defective.  Finally,  the  original  excavating 
and  the  fine  grading  were  so  delayed  as  to  constitute  a 
hindrance  and  expense  to  Schaefer  in  that  the  employees 
of  Schaefer  had  to  do  a  considerable  portion  of  the  fine 
grading  themselves  in  order  to  get  the  work  done  within 
any  semblance  of  a  reasonable  time.  With  respect  to 
lumber  for  forms,  which  Macri  Company  was  obligated 
to  furnish  Schaefer,  the  quantity  was  insufficient,  it  was 
not  furnished  on  time  and  was  not  of  suitable  quality. 

The  defects  in  the  excavations  as  they  were  prepared 
by  Macri  Company  will  be  first  considered. 

The  sides  of  many  excavations  were  out  of  line.  Mr. 
Schaefer  testified  that  when  he  met  Sam  Macri  at  the 
job  site  on  April  29,  1944,  they  checked  six  or  seven 
excavations  and  found  none  of  them  proper.  He  said 
that  in  some  instances  the  excavations  were  not  even 
large  enough  to  hold  the  neat  concrete,  the  concrete 
structure  in  finished  form  (Tr.  220).   Mr.  Darcy,  Schae- 
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fer's  superintendent  after  August  10,  1944,  testified  that 
quite  a  few  of  the  excavations  were  off  the  lateral  line 
and  that  the  sides  of  some  had  to  be  cribbed  and  back- 
filled where  Macri  Company  had  over-excavated  (Tr. 
457). 

The  sides  of  the  excavations  in  practically  all  in- 
stances were  vertical,  or  nearly  so.  The  specifications 
prepared  by  the  Bureau  of  Reclamation  provided  that 
the  government  would  pay  the  general  contractor  for  the 
removal  of  common  earth  one  foot  out  from  the  base 
of  the  concrete  structure  and  on  a  slope  of  one  to  one 
where  clearance  was  required  in  the  excavations  for  tlie 
insertion  of  forms  (Tr.  2208).  The  court  declared  in 
his  opinion  that  the  pay  provisions  of  the  specifications 
regarding  clearance  and  slope  were  not  absolute  require- 
ments, but  that  it  was  the  obligation  of  Macri  Company 
to  do  the  excavating  in  such  a  way  as  to  afford  Schaefer 
a  reasonable  clearance  and  a  reasonable  opportunity  to 
properly  and  efficiently  carry  out  his  part  of  the  work. 
The  court  expressly  stated  in  his  findings  of  fact  that 
where  a  form  had  to  be  placed  between  the  concrete  and 
the  bank,  a  reasonable  clearance  required  an  excavation 
of  one  foot  out  from  the  base  of  the  concrete  structure 
to  be  built  and  a  slope  of  one  to  one  on  the  bank.  The 
court  said  (Tr.  100,  101): 

"  *  *  *  that  the  excavation  made  by  Macri  & 
Company  was  not  made  in  that  manner  but  was 
made  approximately  one  foot  out  from  the  base  of 
the  concrete  structure  and  witli  practically  vertical 
banks,  and  that  the  excavation  was  not  done  in  a 
manner  to  give  sufficient  clearance,  that  is,  there 
was   not   sufficient   slope,    there   was   not   sufficient 
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width  in  the  excavation  to  enable  the  subcontractor 
to  efficiently  and  properly  construct  his  forms  and 
he  was  hindered  in  the  progress  of  the  work,  and 
that  the  use  plaintiff's  carpenters  installing  the 
forms  had  to  make  extra  excavation  and  that  this 
was  the  rule  rather  than  the  exception  in  the 
progress  of  the  work." 

Mr.  L.  E.  Bufton,  an  experienced  engineer  in  con- 
crete construction  (Tr.  1135  to  1139),  testified  that  in  a 
proper  excavation  there  would  be  a  clearance  of  at  least 
one  foot  on  the  outside  of  the  finished  concrete  structure 
at  the  base,  and  a  slope  of  one  to  one,  to  permit  the  in- 
sertion and  removal  of  the  forms  (Tr.  1152).  Mr.  M.  C. 
Schaefer,  likewise,  after  qualifying  as  an  expert  in  con- 
crete construction  (Tr.  1337  to  1340),  testified  that  the 
lateral  clearance  reasonably  required  to  permit  the  as- 
sembly of  forms,  was  as  stated  by  Mr.  Bufton  (Tr.  1340 
to  1343). 

In  his  oral  opinion  the  court  said:  "The  evidence 
is  overwhelming  that  excavation  was  not  made  in  that 
manner  (Tr.  2210),"  that  is,  one  foot  out  at  the  base 
and  on  a  slope  of  one  to  one.  This  statement  by  the 
court  is  so  fully  supported  by  the  testimony  that  it 
will  be  unnecessary  to  do  more  than  name  some  of  the 
witnesses  who  so  testified : 

M.  C.  Schaefer,  the  use  plaintiff  (Tr.  205,  220,  231, 
328) 

Fred   Waltie,    Schaefer's    first   superintendent    (Tr. 
676,  700) 

P.  L.  Darcy,  Schaefer's  superintendent  after  August, 
1944  (Tr.  456,  457,  461) 
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V.  E.  Ashley,  Macri  Company's  first  superintend- 
ent (Tr.  1875,  1876,  1877) 

J.  A.  Black,  who  has  charge  of  Macri  Company's 
fine  grading  crew  (Tr.  852) 

M.   E.   Stickney,   Macri  Company's  superintendent 
from  August  until  December,  1944  (Tr.  590) 

C.   E.   Hewitt,   an  engineer  employed  by   Schaefer 
(Tr.  827) 

With  respect  to  the  testimony  of  V.  E,  Ashley,  the 
court  said  (Tr.  2210): 

*'A  significant  piece  of  testimony,  it  seems  to  me  here, 
is  that  of  Mr.  Ashley,  who  was  Macri's  superin- 
tendent for  a  period  of  time  on  this  job.  He  testi- 
fied, if  my  memory  serves  me  right,  that  during  his 
period  as  superintendent  he  staked  out  the  excava- 
tions to  be  dug,  and  that  his  stakes  were  one  foot 
out  from  the  outer  wall  of  the  concrete  at  the  sur- 
face of  the  ground;  that  he  staked  them  out  that 
way,  and  certainly  the  people  who  came  after  him 
would  follow  the  superintendent's  directions,  and 
excavate  them  not  more  than  one  foot  out,  and 
that's  not  at  the  base,  it  was  at  the  surface,  '^  *  *." 

The  effect  of  these  vertical  banks  upon  Schaefer's 
performance  of  his  obligations,  was  of  tremendous  im- 
portance for  the  reason  that  they  probably  consti- 
tuted the  greatest  obstacle  placed  in  the  path  of 
Schaefer  by  Macri  Company. 

In  the  first  place,  the  walls  of  the  excavations,  being 
practically  vertical,  were  too  tight  to  receive  the  forms 
and  it  was  therefore  necessary  for  Schaefer's  carpen- 
ters who  were  attempting  to  erect  the  forms  in  the  ex- 
cavations, to  excavate  further  to  make  room  for  the 
forms    (Tr.    206,    212,    222,    457,    700).     In   the   second 
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place,  Schaefer,  in  computing  the  amount  of  his  bid 
to  Macri  Company,  assumed  that  the  walls  of  the 
excavations  would  be  dug  out  one  foot  from  the  base 
of  the  finished  concrete  structure  and  on  a  one  to  one 
slope  which  would  have  permitted  the  panels  making 
up  the  forms  to  be  used  repeatedly  without  trucking 
them  back  to  the  yard.  Mr.  Schaefer  testified  that 
his  figure  was  based  on  taking  panels  to  the  job,  build- 
ing the  forms  in  the  excavations,  pouring  the  concrete, 
then  stripping  the  forms  with  but  very  little  damage 
to  them,  and  moving  them  on  to  structures  ahead  in- 
stead of  hauling  them  all  the  way  back  to  the  yard  (Tr. 
225).  He  said  that  this  could  have  been  done  if  Macri 
Company  has  excavated  the  walls  out  one  foot  and  on 
a  one  to  one  slope.  He  testified,  however,  that  the  ex- 
cavations furnished  were  so  tight  that  most  of  the 
panels  could  not  be  removed  without  being  damaged. 
As  a  result,  most  of  the  panels  could  not  be  repaired 
on  the  site  but  had  to  be  returned  to  the  yard  for  re- 
pairs and  sent  back  to  the  job,  perhaps  only  a  stone's 
throw  from  the  excavation  from  which  they  had  just 
been  removed  (Tr.  226,  343,  344,  345).  Furthermore, 
the  damaging  of  the  wood  panels  shortened  their  useful 
life,  thereby  putting  an  additional  strain  upon  the  in- 
adequate supply  of  lumber. 

Another  serious  failure  of  performance  on  the  part 
of  Macri  Company  was  their  failure  to  fine  grade  the 
excavations  to  the  proper  level.  With  respect  to  this 
the  court  said  (Tr.  101)  : 

"That   the   defendants   Macri   and   Company   failed 
to  do  the  fine  grading  in  accordance  with  the  lay- 
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out  plans  and  specifications;  that  it  was  defective- 
ly and  improperly  done  and  that  in  most  instances 
the  carpenters  had  to  do  the  fine  grading  be- 
fore they  could  install  the  forms  and  that  this  in- 
creased the  amount  of  work  the  use  plaintiff  had 
to  do  and  hindered  and  interferred  with  his  pro- 
gress of  the  work." 

This  finding  is  likewise  supported  by  the  over- 
whelming weight  of  the  evidence  and  it  will  there- 
fore be  necessary  simply  to  list  the  witnesses  who 
so  testified: 

M.  C.  Schaefer  (Tr.  212,  221,  233,  280) 

Fred  Waltie  (Tr.  677,  687,  688,  691,  692) 

P.  L.  Darcy  (Tr.  456,  457,  459) 

M.  E.  Stickney  (Tr.  591,  654,  655) 

Hawley  Robbins,  one  of  Schaefer's  carpenters  (Tr. 
1031,  1036,  1037) 

With  respect  to  the  delays  on  the  part  of  Macri 
Company  in  completing  the  excavations,  the  court  said 
(Tr.  101): 

''That  the  defendants  Macri  Company  failed  to 
make  the  excavations  on  time  and  in  an  orderly 
sequence  and  manner  so  as  to  enable  the  use  plain- 
tiff to  proceed  as  he  should  have  been  able  to  do 
with  prompt  progress  of  the  work." 

This  finding  is  likewise  fully  supported  by  the  tes- 
timony of  the  witnesses  indicated,  on  the  pages  of 
the  transcript  just  stated.  In  summarizing  their  testi- 
mony, it  may  be  said  that  the  failure  of  Macri  Company 
to  do  the  fine  grading  properly  and  promptly,  imposed 
the  following  burdens  on  Schaefer:    Searching  for  the 
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Macri  Company  superintendent  or  foreman  to  report 
that  the  excavations  were  not  properly  fine  graded, 
waiting  for  the  fine  graders  to  return,  and  doing  the 
fine  grading  knov/ing  that  they  might  not  return  within 
a  reasonable  time.  The  testimony  indicates  that  in 
most  instances  the  grades  were  too  high  which  neces- 
sitated digging  out  more  earth.  The  amount  of  earth 
thus  required  to  be  removed  varied  from  one  to  four  or 
five  inches  in  depth.  Several  inches  in  elevation,  coupled 
with  dirt  piled  at  the  base  of  the  walls,  frequently 
meant  that  several  cubic  yards  of  dirt  had  to  be  re- 
moved. On  one  occasion  Schaefer's  carpenters  were 
required  to  spend  more  than  eight  hours  in  fine  grading 
one  excavation  before  they  could  commence  the  con- 
struction of  the  forms.  Fred  Waltie  testified  that  on 
an  average  about  twice  as  much  time  as  was  necessary, 
was  used  to  construct  the  forms  (Tr.  686). 

Concerning  the  contention  of  Schaefer  that  Macri 
Company  failed  to  furnish  an  adequate  supply  of  suit- 
able lumber  for  the  construction  of  the  forms,  the  court 
made  this  finding  (Tr.  101)  : 

"That  with  reference  to  the  lumber  which  the  de- 
fendants Macri  Company  were  to  furnish  under  the 
subcontract  on  Job  1062,  sufficient  lumber  was 
not  furnished,  it  was  not  furnished  on  time  and  the 
quality  was  not  proper  and  suitable  for  the  work 
intended;  that  much  of  the  time  there  was  missing 
some  essential  type  of  lumber  so  the  work  was  hin- 
dered and  delayed  because  of  lumber  not  being 
properly  furnished,  not  furnished  in  suffiicient  quan- 
tity and  not  furnished  in  the  quality  which  was 
the  minimum  requirement  for  work  of  this  kind." 
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One  of  the  principal  complaints  with  respect  to 
lumber  was  that  on  many  occasions  there  was  either 
no  lumber  at  all  or  some  essential  type  was  missing. 
Mr.  Schaefer  testified  that  he  visited  the  job  on  May 
3,  1944,  and  found  no  excavations  ready  and  no  lumber 
(Tr.  233).  He  returned  to  the  project  on  May  19th 
and  again  he  found  no  work  going  on  and  no  lumber 
(Tr.  280).  P.  L.  Darcy,  Schaefer's  superintendent  after 
August  10,  1944,  testified  that  he  visited  the  job  on 
June  29th.  He  said  there  was  no  lumber  there,  and 
added  (Tr.  461,  462): 

"One  thing  that  was  wrong  with  the  job  v/as  it 
wasn't  moving  when  I  went  up  there,  because  there 
was  no  lumber  to  finish  setting  or  tying  up  forms, 
to  put  on  strongbacks.  *  '^  '•'  Approximately  the  8th 
or  9th  of  July  we  got  a  small  load  of  lumber,  about 
1500  feet  of  ship-lap,  and  a  few  two  by  fours,  and 
we  did  a  little  form  setting  with  that.  *  *  "^  It  was 
a  fair  grade.  We  repeated  our  request  for  lumber 
on  an  average  of  at  least  four  times  a  week.  Lum- 
ber was  never  there  when  we  needed  it  and  v/e 
would  be  promised  at  least  twice  a  week  for  some- 
times six  or  seven  weeks  that  we  would  be  having 
a  load  of  lumber  within  a  few  days  and  it  never 
came.  ^  ^  ^ 

Q.  Now,  when  you  would  request  additional 
lumber,  would  it  always  be  furnished  promptly? 

A.  Never." 

The  lack  of  lumber  forced  additional  work  upon 
Schaefer  in  addition  to  the  frequent  delay.  Panels 
which  might  have  been  used  again  without  alteration, 
could  not  simply  be  set  aside  to  wait  for  future  use,  but 
had  to  be  rebuilt,  because  of  the  lack  of  lumber,  to  a 
different  size.  (Tr.  463). 
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Other  witnesses  confirmed  the  fact  that  the  supply 
of  lumber  was  inadequate: 

Fred  Waltie  (Tr.  681) 
W.  E.  Schaefer  (Tr.  1081) 
Hawley  Robbins  (Tr.  1040) 

M.  E.  Stickney,  Macri  Company's  superintendent 
from  August  until  December,  1944,  testified  that  it  was 
his  recollection  that,  "there  usually  was  an  order  for 
lumber  in  the  office  all  the  time  (Tr.  659,  660)."  He  said 
that  when  requests  were  received  for  additional  lumber 
from  Schaefer,  he,  Stickney,  relayed  them  to  Mr.  Sam 
Macri  and  that  Mr.  Macri's  reply  was  that  it  would 
be  over  within  a  day  or  two,  or  on  Monday,  but  it 
came  very  seldom  when  he  promised.  Mr,  Macri 
never  refused  to  send  the  lumber,  he  said,  but 
he  usually  made  an  excuse  that  he  hadn't  been  able 
to  send  it  (Tr.  595).  Finally,  Mr.  Stickney  testified 
that  Mr.  Sam  Macri  refused  to  permit  him  to  buy 
lumber  locally  when  there  was  none  on  the  project. 
In  fact,  he  testified  that  Mr.  Macri  refused  him  per- 
mission to  buy  lumber  locally,  even  in  an  emergency 
(Tr.  640). 

With  respect  to  the  quality  of  the  lumber  furnished 
to  Schaefer  for  forms,  Hawley  Robbins,  one  of  his 
carpenters  from  September  until  practically  the  end  of 
the  job,  testified  that  it  was  "mighty  poor  lumber  for 
that  kind  of  work  (Tr.  1030)."  He  said  that  much  of 
it  was  wet  and  green  and  that  it  would  dry  and  shrink 
considerably.     He   added   that  it  was   "awfully   knotty. 


14  Continental  Casualty  Co.  vs. 

poor  stuff."  Some  of  it  was  warped  to  a  certain  ex- 
tent. Some  of  it  was  second  hand  and  was  checked 
and  broken  up  quite  a  lot  (Tr.  1030). 

Exhibit  29  consists  of  seven  pieces  of  lumber  which 
were  delivered  to  the  yard  in  September,  1944,  as  part 
of  a  quantity  of  about  five  thousand  feet.  Mr.  Schaefer 
testified  that  they  were  representative  of  that  particular 
delivery  (Tr.  334  to  341). 

In  summarizing  his  findings  with  respect  to  the 
failure  of  Macri  Company  to  perform  their  obligations, 
the  court  stated  that  they  breached  their  subcontract 
in  the  particulars  herein  set  forth  and  that  "said  breach 
on  the  part  of  defendants  Macri  Company  was  wilful 
and  negligent."  For  convenience  the  finding  set  forth  in 
full  (Tr.  102): 

"That  the  defendants  Macri  Company  breached 
their  subcontract  in  the  particulars  hereinabove  set 
forth  and  that  said  breach  on  the  part  of  defendants 
Macri  Company  was  wilful  and  negligent  both  as  to 
the  character  of  excavations  and  fine  grading  and 
the  time  it  was  done  and  the  amount  and  quality 
of  lumber  and  the  time  it  was  furnished  and  that 
this  breach  on  the  defendant  Macri  Company's 
part  was  a  continuing  breach  which  continued  and 
existed  and  persisted  throughout  the  entire  per- 
formance of  said  contract  1062  until  the  very  end 
of  its  performance  by  the  use  plaintiff." 

The  court's  conclusion  tliat  the  failure  of  Macri 
Company  to  perform  its  obligations  was  willful  and 
negligent,  is  fully  supported  by  the  testimony. 

In  the  first  place,  M.  E.  Stickney,  Macri  Company's 
superintendent  from  August  until  December,  1944,  gave 
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testimony  which  has  a  very  important  bearing  upon 
this  finding.  He  said  that  a  few  days  before  he  went 
to  work,  Mr.  Sam  Macri  told  him  that  the  excava- 
tions "were  to  be  staked  one  foot  outside  of  the  con- 
crete line  all  around,  and  dug  vertical  (Tr.  590)."  He 
also  testified  that  after  he  went  to  work  he  had  a  talk 
with  Mr.  Macri  on  the  job  about  the  fine  grading.  He 
said  that  Mr.  Macri  told  him,  "A  few  tenths  of  a  foot, 
in  elevation  one  way  or  the  other  didn't  make  any  dif- 
ference, that  he  was  paying  Mr.  Schaefer  extra  for  a 
little  fine  grading  anyhow  (Tr.  591)."  Mr.  Stickney 
stated  that  he  checked  certain  excavations  and  found 
them  wrong,  and  then  suggested  to  Mr.  Macri  that 
they  go  back  and  fine  grade  again.  He  said  that  Mr. 
Macri' s  reply  was,  "No,  that  would  cost  too  much 
money,  *  *  *  and  what  little  work  there  would  be,  he'd 
rather  pay  Mr.  Schaefer  than  put  a  crew  back  and  fine 
grade  ourselves."  Mr.  Stickney  then  testified,  "I  did 
return  and  fine  grade  some  but  just  the  worst  of  them 
(Tr.  593)." 

Mr.  Stickney  said  that  he  quit  his  job  following 
a  conversation  with  Mr.  Macri  in  which  the  latter 
said,  "It  looks  like  you're  trying  to  work  against  me, 
instead  of  for  me  (Tr.  598)." 

Mr.  M.  C.  Schaefer  testified  that  he  had  an  appoint- 
ment with  Mr.  Sam  Macri  on  April  28,  1944,  at  the 
job  site,  but  he  failed  to  appear.  He  said  he  then  told 
Mr.  Staples,  Macri  Company's  superintendent,  that 
he  wanted  to  talk  to  Mr.  Macri  before  noon  the  next 
day,   otherwise  he  would  leave  the  job.    Mr.   Schaefer 
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added  that  Mr.  Staples  said  in  reply,  ''Don't  do  that, 
*  *  *  I  believe  he's  going  to  quit  interfering  with  my 
program,  telling  me  to  lay  off  men,  that  I've  got  too 
many  men  on  the  job  (Tr.  212,  213,  215,  218)." 

Mr.  Schaefer  covered  in  considerable  detail  two 
meetings  with  Mr.  Sam  Macri  on  the  project,  during 
which  he,  Mr.  Schaefer,  presented  all  of  his  complaints 
to  Mr.  Macri  in  person.  Mr.  Schaefer  said  that  at 
the  first  meeting  on  April  29th,  Mr.  Macri  agreed  to 
have  the  necessary  men  and  equipment  on  the  job 
and  agreed  to  "get  going  with  the  excavating  so  we 
can  pour  the  minimum  of  twenty  or  twenty-five  yards 
per  day,"  in  order  that  Schaefer  v/ould  never  be  "sty- 
mied like  this  again  (Tr.  226)."  Mr.  Schaefer  then 
testified,  "His  (Macri's)  progress  or  his  method  of 
excavating  was  no  different  from  that  time  on;  there 
wasn't  any  improvement  in  his  operation."  He  said 
that  there  was  no  one  to  one  slope,  the  walls  were  verti- 
cal and  there  was  no  more  clearance  than  before,  and 
that  the  fine  grading  was  in  the  same  terrible  condi- 
tion (Tr.  231).  Mr.  Schaefer  testified  that  at  the 
second  meeting  on  June  15th  he  told  Mr.  Macri,  "If 
Staples  had  any  cooperation  from  you  he  would  have 
done  a  whole  lot  better  because  you've  been  telling 
him  to  lay  off."  He  added,  "I  told  him  I  didn't  believe 
you've  ever  given  him  instructions  to  excavate  accord- 
ing to  specifications,  otherwise  he  would  be  doing  it." 
Macri's  reply  to  this  accusation  was  simply,  "we're 
getting  started  (Tr.  286)." 

Mr.    Darcy,    Schaefer's   second   superintendent,    tes- 
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tified  that  he  asked  V.  E.  Ashley,  Macri  Company's 
superintendent  from  June  until  August,  why  he  left 
the  job,  and  Ashley  replied  that  it  was  because  he 
didn't  get  the  machinery  he  needed  when  he  asked 
for  it,  he  couldn't  get  lumber  when  it  was  needed  and 
asked  for,  and  because  he  had  negotiated  with  two 
different  engineers  to  take  over  the  grading  on  that 
work  but  when  he  had  consulted  with  Mr.  Macri  the 
latter  refused  to  pay  the  required  wage  scale  and  Mr. 
Ashley  couldn't  put  them  on  as  the  men  wouldn't 
work  for  any  less,  and  finally  because  he  didn't  have 
equipment  to  handle  fine  grading  crews,  that  is,  to 
get  them  around  on  the  job  (Tr.  2172). 

Mr.  Waltie,  Schaefer's  first  superintendent,  also  tes- 
tified with  respect  to  the  meeting  of  June  15,  1944, 
between  Mr.  Schaefer  and  Mr.  Macri.  He  said  that 
in  connection  vv^ith  the  fine  grading  Mr.  Macri  said 
that  two  or  three  tenths  of  a  foot  in  grade  was  noth- 
ing to  be  concerned  about  and  that  it  wouldn't  amount 
to  anything.  Mr.  Waltie  then  testified  that  in  most 
cases  two  or  three  tenths  of  a  foot  would  actually  be 
a  couple  of  cubic  yards  of  earth  to  be  taken  out  of  the 
excavation,  when  added  to  the  earth  at  the  base  of 
the  walls  (Tr.  699). 

Mr.  W.  E.  Schaefer  also  testified  that  in  a  conver- 
sation with  Mr.  Staples,  one  of  Macri  Company's  su- 
perintendents, the  latter  said  to  him,  "I  know  your 
outfit  is  a  good  operator,  and  I  hate  to  be  holding  you 
back  like  this,   but   I   can't  get  any  co-operation  with 
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Macri."    This  conversation  took  place  on  May  19,  1944 
(Tr.  1083). 

Immediately  after  the  commencement  of  work  by 
Schafer,  complaints  were  made  by  his  men  that  Macri 
Company  was  not  complying  with  the  terms  of  the 
subcontract.  In  fact,  the  evidence  indicates  that  such 
complaints  were  made  repeatedly  throughout  the  per- 
formance of  the  work  by  Schaefer.  The  failure  on  the 
part  of  Macri  Company  to  perform  his  obligations  led 
to  two  important  meetings  between  Mr.  Schaefer  and 
Mr.  Macri.  The  court's  finding  with  respect  to  these 
complaints  and  meetings  is  as  follows  (Tr.  102): 

"That  immediately  after  the  commencement  of  the 
work  by  the  use  plaintiff  Concrete  Construction 
Company  the  said  use  plaintiff  and  his  representa- 
tives complained  to  the  defendants  Macri  Company 
and  to  Mr.  Sam  Macri  and  to  his  agents  on  the 
job  as  to  the  failure  of  the  defendants  Macri  Com- 
pany to  comply  with  the  terms  of  its  subcontract, 
and  that  said  use  plaintiff  stated  he  would  pull 
off  the  job  if  conditions  were  not  improved  and  that 
the  defendants  Macri  Company  on  several  occa- 
sions promised  that  they  would  do  better  and  that 
they  would  see  that  their  work  was  done  in  accord- 
ance with  the  requirements  of  the  subcontract 
and  in  a  proper  manner  and  advised  the  use  plain- 
tiff that  if  he  would  go  on  and  complete  the  con- 
tract that  the  use  plaintiff  wouldn't  lose  anything 
on  the  contract  and  that  the  defendant's  Macri 
Company  would  make  it  right  and  would  pay  the 
use  plaintiff  for  what  he  might  lose  under  the 
adverse  conditions  created  by  the  defendants  Macri 
and  Company's  failure  to  do  their  work  properly; 
that  by  said  promises  the  defendant  Macri  Com- 
pany induced  the  use  plaintiff  to  proceed  with  the 
work   and   the   use   plaintiff   did   proceed   with   the 
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work  by  reason  of  said  representations,  and  that 
there  was  an  implied  agreement  or  a  quasi-contract 
that  the  use  plaintiff,  M.  C.  Schaefer,  was  to  be 
paid  the  fair  and  reasonable  value  of  his  subcontract 
under  the  conditions  and  with  the  extra  burdens 
imposed  upon  said  use  plaintiff  by  Macri  Com- 
pany's breach  and  failure  to  perform  his  part  of  the 
subcontract    in    the    particulars    herein    set    forth." 

Because  of  the  importance  of  the  conversations  at 
the  meetings  mentioned,  they  will  be  set  forth  in  some 
detail. 

On  April  29,  1944,  approximately  six  weeks  after 
the  subcontract  was  executed,  the  two  men  met  at  the 
job  office.  They  drove  out  to  the  field  and,  in  the 
company  of  W.  E.  Schaefer  and  George  Staples,  stopped 
at  structure  No.  18  where  Fred  Waltie,  Schaefer's  su- 
perintendent, and  George  Schuler,  a  form  setter,  were 
excavating.  Mr.  Schaefer  told  these  men  to  stop  their 
work,  his  reason  being  that  the  excavating  was  not  a 
part  of  the  subcontract  (Tr.  219,  220).  The  group  of 
men  checked  six  or  seven  excavations  and  all  were 
defective  in  the  particulars  heretofore  mentioned  (Tr. 
220,221).  Mr.  Macri  told  Mr.  Schaefer  that  the  latter 
should  take  care  of  the  two  or  three  tenths  of  a  foot 
of  fine  grading,  but  Mr.  Schaefer  responded  by  saying 
that  he  wouldn't  have  a  thing  to  do  with  it.  Mr.  Macri 
then  replied.  "We'll  get  the  excavating  right  from  now 
on,"  and  then  told  his  superintendent,  Staples,  to  get 
the  men  in  and  get  "this  little  grading  done."  Mr. 
Macri  asked  Mr.  Schaefer  to  do  the  excavating,  saying 
that  he  would  pay  for  it,  but  Mr.  Schaefer  refused  to 
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undertake  the  work  and  asked  Mr.  Macri  to  have  suf- 
ficient men  there  so  he  wouldn't  be  delayed,  that  the 
excavations  be  done  according  to  specifications  and 
that  ample  lumber  be  supplied  in  time  so  that  Schaefer's 
men  could  pour  not  less  than  20  yards  of  concrete  per 
day.  Mr.  Schaefer  reminded  him  of  his  promise  to  so 
perform  his  obligations  that  Schaefer  would  be  off  the 
job  by  September  15th,  that  is,  off  both  jobs,  1062 
and  1068,  by  that  date.  Mr.  Macri  replied,  "You'll  be 
out  of  here  by  September  15th,  there  isn't  gonna  be 
anybody  lose  any  money  on  our  job;  we'll  get  this 
thing  straightened  out  and  get  going.  *  *  *  I'll  pay 
you  for  the  expense  of  excavating  that  you  do  here  (Tr. 
221  to  224)."  Mr.  Schaefer's  reply  to  these  words  was, 
"Who's  going  to  pay  for  the  extra  expense  of  building 
panels  in  the  way  that  we're  now  required  to  build 
panels,  or  setting  these  panels  in  holes  like  this,  *  *  in- 
stead of  to  specification,  of  stripping  the  forms  out  of 
these  holes,  doing  the  necessary  excavating  to  get  them 
out,  wrecking  them,  having  to  haul  them  all  back  to 
the  yard  for  repair,  instead  of  to  structures  ahead?" 
The  following  conversation  then  took  place.  Mr.  Macri 
said,  "I'll  pay  you  for  all  the  extras,  just  get  going." 
Mr.  Schaefer  replied,  "You're  going  to  pay  for  all  the 
additional  cost  and  expense."  Mr.  Macri  then  said,  "I 
told  you  that  before."  Mr.  Schaefer  then  added,  *  *  * 
You're  going  to  have  the  necessary  men  and  equipment 
in  here,  and  you're  going  to  get  going  with  the  exca- 
vating so  we  can  pour  the  minimum  of  twenty  or  twen- 
ty-five yards  per  day  (Tr.  225  to  227)."  Mr.  Macri  then 
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Mr.  Schaefer  returned  to  the  project  on  May  19th 
and  found  no  work  going  on  and  no  lumber.  The  side 
walls  still  required  additional  digging  to  accomodate 
the  forms  and  there  were  no  excavations  ready  for 
forms.  Mr.  Schaefer  then  instructed  his  superintendent 
to  take  all  of  the  men  back  to  Portland  with  the  ex- 
ception of  two  (Tr.  279,  280,  282). 

Mr.  Schaefer  met  Mr.  Macri  again  on  June  15th, 
on  the  project.  The  others  present  at  the  meeting  were 
Fred  Waltie,  Allyn  Hunter  and  Mr.  Cohen,  a  Macri 
Company  engineer.  All  of  these  men  testified  except  Mr. 
Cohen,  There  was  still  nothing  being  done.  The  shovel 
was  broken  down  and  was  in  the  yard.  Macri  Company 
did  not  have  a  hand  excavating  crew  on  the  job.  In 
fact,  there  was  no  one  on  the  job  (Tr.  284,  285,  286). 
At  that  time  enough  forms  had  been  prepared  to  permit 
the  assembly  of  about  72  to  75  structures,  the  term 
used  to  designate  the  forms  when  ready  to  recieve  con- 
crete. There  were  no  excavations  ready  for  the  placing 
of  the  structures,  however,  and,  in  fact,  none  was 
ready  to  receive  forms  until  June  29th.  On  that  day 
Mr.  Macri  demanded  that  Schaefer  get  back  on  the 
job,  and  the  men  returned  from  Portland  to  the  pro- 
ject a  few  days  later  (Tr.  325,  326).  At  the  meeting 
of  June  15th  another  conversation  was  held  between 
Mr.  Macri  and  Mr.  Schaefer  which  was  substantially 
similar  to  that  of  April  29th.  After  discussing  the 
general  situation,  Mr.  Schaefer  said  to  Mr.  Macri,  *'We 
won't  be  through  with  this  job  by  September  15th." 
Mr.  Macri  replied  "Nobody's  lost  any  money  on  my  job. 
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We'll  be  out  by  September  15th.  This  little  excavating, 
you  go  ahead  and  do  it.  We'll  pay  for  it."  Mr.  Schaefer 
then  said,  "That  isn't  all  you're  going  to  pay  for.  You're 
going  to  pay  all  the  costs,  all  the  expenses,  all  the  ex- 
tras." Mr.  Macri  replied,  "Well,  I  told  you  that  before; 
quit  arguing.  *  *  *  You're  not  going  to  have  to  wait  for 
anything  any  more.  You  just  get  back  here  and  get 
going."  Mr.  Schaefer  then  said  to  him,  "We'll  want  to 
have  enough  holes  ahead  for  at  least  80  structures  of 
concrete,  *  *  *  so  we'll  have  at  least  four  days  of  pour 
(Tr.  286,  287)." 

W.  E.  Schaefer  testified  that  on  April  29th,  his 
brother  told  Mr.  Macri  that  he  didn't  want  anything  to 
do  with  the  excavating,  the  fine  grading,  saying,  "We've 
spent  too  much  money  on  this  now,  trying  to  get  started. 
If  this  keeps  up,  we'll  tear  these  forms  out,  they'll  have 
to  go  back  to  the  shop  and  repair  them,  they'll  wreck 
them  when  they  take  them  out,  where  otherwise  we 
could  take  these  panels  to  another  structure  without 
hauling  them  to  the  yard  and  hauling  them  back."  Mr. 
Macri  then  replied,  "Don't  worry  about  that.  I'll  pay 
all  your  costs  and  expenses  on  that;  just  let's  get  started 
and  quit  arguing  about  it  (Tr.  1079)."  With  reference  to 
the  amount  of  money  Schaefer  would  make  on  this  job, 
Mr.  Macri  said,  "Nobody  ever  lost  any  money  on 
Macri's  job,  and  we  wasn't  either;  that  we  should  make 
between  $11,000  and  $12,000  on  this  job   (Tr.   1080)." 

Mr.  Waltie  and  Mr.  Hunter  substantiated  the  testi- 
mony concerning  these  meetings  (Tr.  694,  695,  696,  698, 
922,  923). 
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Reference  has  been  made  by  opposing  counsel  to 
the  testimony  of  H.  T.  Nelson,  an  assistant  director  of 
the  Bureau  of  Reclamation,  that  there  was  an  over-run 
of  concrete  of  14.5  per  cent  which  indicates  that  there 
was  a  loss  of  concrete  between  the  time  it  left  the  mixer 
and  was  placed  into  the  forms.  He  testified  that  a  por- 
tion of  this  loss  could  be  accounted  for  as  spillage  and 
small  losses  in  handling,  but  that  the  major  portion  of  it 
would  be  represented  by  excesses  required  by  forms 
larger  than  specified,  and  excavations  below  the  specified 
grade  (Tr.  1536,  1537).  He  admitted  that  an  inspector 
of  the  Bureau  of  Reclamation  was  required  to  approve 
the  structures  before  concrete  was  poured  in  there  (Tr. 
1357).  There  was  very  little  spillage  on  this  project 
(Tr.  557,  558). 

The  testimony  relating  to  the  correct  amount  of 
Schaefer's  recovery  is  analyzed  under  heading  V  of  this 
brief  and  the  facts  will  not  be  stated  in  detail  at  this 
point.  Two  exhibits  should  be  mentioned,  however, 
which  have  an  important  bearing  upon  the  amount  of 
Schaefer's  recovery.  Exhibit  63  was  prepared  by  a  cer- 
tified public  accountant  at  Mr.  Schaefer's  request,  from 
the  records  of  his  company.  It  itemizes  Schaefer's  costs 
and  expenses  by  months  and  formed  the  basis  of  the 
trial  court's  decision  (Tr.  103,  104,  112,  1240,  1241  to 
1252).  Exhibit  51  is  a  chart  prepared  by  Schaefer  show- 
ing the  percentage  of  his  total  performance  each  day  in 
the  various  classifications  of  the  work,  and  the  number 
of  men  employed  each  day  in  each  classification  (Tr. 
572,  586).    The  estimated  performance  also  appears  on 
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this  chart,  and  when  this  is  compared  with  the  actual 
performance,  the  delays  to  which  Schaefer  was  sub- 
jected by  Macri  Company's  failure  of  performance  will 
be  readily  apparent.  One  striking  feature  of  Exhibit  51 
is  that  it  indicates  that  during  the  final  30  days  of  the 
job  Schaefer  was  able  to  pour  30  per  cent  of  the  entire 
amount  of  concrete  required,  and  during  the  final  month 
he  was  able  to  strip  the  forms  from  39  per  cent  of  the 
completed  structures.  A  further  analysis  of  this  exhibit 
under  heading  V  indicates  that  this  demonstrated  capac- 
ity on  Schaefer' s  part  to  perform  his  contract,  establishes 
that  he  could  have  performed  all  of  the  work  required 
of  him  within  from  three  and  one  half  to  four  months. 
This  would  have  been  within  the  estimate  of  two  wit- 
nesses, P.  L.  Darcy  and  L.  E.  Bufton,  and  indicates  that 
the  delay  in  completion  of  the  project  was  not  brought 
about  by  any  fault  or  incapacity  on  the  part  of  Schaefer. 

It  should  be  mentioned  that  there  is  an  inaccuracy 
in  the  transcript,  page  1723,  in  reporting  the  testimony 
of  Mr.  M.  C.  Schaefer.  In  the  fourth  line  from  the  top 
of  that  page  his  answer  is  stated  to  be  that  40  batches 
of  concrete  were  poured  in  March,  1945.  This  should 
have  been  reported  and  transcribed  as  400  batches. 
Exhibit  51  indicates  that  30  per  cent  of  the  entire  quan- 
tity of  concrete  was  poured  in  that  month,  30  per  cent 
of  the  total  amount  poured,  1,356.697  cubic  yards,  is 
407  cubic  yards.  The  latter  figure  corresponds  with  the 
testimony  of  Mr.  Schaefer  in  that  he  testified  that  a 
batch  contained  slightly  more  than  one  cubic  yard  (Tr. 
1717). 
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In  January,  1945,  a  meeting  was  held  in  Seattle  at- 
tended by  Mr.  Sam  Macri,  Mr.  Schaefer,  and  their  at- 
torneys, to  arrive  at  a  new  price,  if  possible,  for  the  work 
performed  by  Mr.  Schaefer  in  the  performance  of  the 
subcontract.  They  were  unable  to  reach  an  agreement, 
but  one  part  of  their  conversation  should  be  recorded 
here.  Mr.  Holman,  counsel  for  Macri  Company,  said, 
in  answer  to  a  question  asked  him  by  Mr.  Schaefer,  that 
if  Macri  Company  was  being  paid  for  their  excavations 
on  the  basis  of  a  clearance  of  one  foot  out  from  the  base 
of  the  completed  structure  and  a  slope  of  one  to  one, 
**You  (Mr.  Schaefer)  may  have  a  good  legitimate  claim 
against  Sam  Macri  Company  (Tr.  2022)."  The  govern- 
ment did  pay  Macri  Company  on  the  basis  of  excava- 
tions prepared  with  that  clearance  and  slope,  rather 
than  on  the  quantity  of  earth  actually  removed  (Tr. 
1026,  1496,  1524,  2209). 

ARGUMENT 

Summary  of  Argument 

I.  Schaefer  has  a  right  to  recover  from  Macri  Com- 
pany in  quantum  meruit,  the  reasonable  value  of  all 
labor  and  materials  furnished  by  him  on  this  project, 
including  overhead  and  profit,  less  what  he  has  already 
received,  for  the  reason  that  Macri  Company  were  guilty 
of  willful,  total  breaches  of  the  subcontract. 

II.  Schaefer  has  a  right  to  recover  from  Macri  Com- 
pany in  quantum  meruit,  the  reasonable  value  of  the 
labor  and  materials  supplied  by  him,  including  overhead 
and  profit,  for  the  reason  that  Mr.  Macri  promised  to 
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pay  Mr.  Schaefer's  costs  under  such  circumstances  that 
the  doctrine  of  promissory  estoppel  precludes  Macri 
Company  from  denying  the  enforceability  of  such 
promises.    There  was  a  total  breach  of  such  promises. 

III.  Schaefer  has  a  right  to  recover  from  Macri  Com- 
pany in  quantum  meruit,  the  reasonable  value  of  the 
extra  labor  and  materials  furnished  by  him,  including 
overhead  and  profit,  for  the  reason  that  Macri  Company 
became  obligated  by  an  implied  in  fact  agreement  to 
pay  that  amount  and  were  guilty  of  a  total  breach  of 
that  agreement  by  failing  to  do  so. 

IV.  The  findings  of  fact  of  the  trial  court  with  respect 
to  the  question  whether  Macri  Company  were  guilty  of 
breaches  of  the  subcontract,  are  supported  by  substantial 
evidence  and  are,  therefore,  not  clearly  erroneous. 

V.  The  judgment  against  Macri  Company  should  be 
affirmed  for  the  reason  that  the  evidence  establishes  that 
the  amount  of  the  judgment  correctly  represents  the 
sum  to  which  Schaefer  is  entitled. 

VI.  Schaefer  is  entitled  to  a  decision  that  he  had 
capacity  to  sue  in  the  District  Court. 

VII.  Schaefer  has  a  right  to  a  judgment  against  the 
Continental  Casualty  Company  in  the  same  amount  as 
the  judgment  against  Macri  Company,  inasmuch  as  he 
has  a  right  to  recover  from  Macri  Company  under  prin- 
ciples of  contract  law,  and  the  amount  of  the  recovery 
should  be  the  same  against  both.  The  items  allowed  by 
the  trial  court  are  within  the  liability  of  the  Continental 
Casualty  Company  as  surety  for  Macri  Company. 
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I. 
SCHAEFER  IS  ENTITLED  TO  RECOVER  FROM 
MACRI  COMPANY  IN  QUANTUM  MERUIT,  THE 
REASONABLE  VALUE  OF  THE  LABOR  AND 
MATERIALS  FURNISHED  BY  HIM,  LESS  THE 
AMOUNT  HE  HAS  RECEIVED,  DUE  TO  MACRI 
COMPANY'S  WILLFUL  BREACHES 
OF  THE  SUBCONTRACT 

The  basis  for  this  contention  is  that  the  trial  court 
found,  and  there  is  substantial  evidence  tending  to 
establish,  the  following  facts:  (1)  Macri  Company  were 
guilty  of  willful  and  negligent,  material  breaches  of  the 
subcontract  throughout  the  performance  of  the  work  by 
Schaefer,  in  the  respects  mentioned  in  the  Statement  of 
Case.  (2)  Schaefer  furnished  labor  and  materials  and 
performed  services  for  Macri  Company  at  their  request 
of  the  reasonable  cost  and  value  stated  in  the  trial  court's 
findings  of  fact  (Tr.  103,  104). 

It  is  established  beyond  any  doubt  that  where  one 
of  the  parties  to  a  contract  is  guilty  of  a  material  breach, 
the  injured  party  may  recover  the  reasonable  value  of 
the  labor  and  materials  which  he  furnished  to  the  other 
party,  in  quantum  meruit. 

(1)  United  States  v.  Zara  Contracting  Co.,  146  Fed. 
2d.  606  (CCA.  2).  This  was  an  action  under  the  Miller 
Act.  The  plaintiff,  a  subcontractor  agreed  to  do  all  ex- 
cavating on  a  project.  He  encountered  unexpected  dif- 
ficulty due  to  the  character  of  the  soil.  As  a  result  his 
progress  became  slow  and   the   defendant,   the  general 
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contractor,  took  over  the  excavating  and  finished  the 
job,  claiming  that  the  plaintiff  had  breached  the  sub- 
contract. In  this  action  the  plaintiff  sought  to  recover 
in  quantum  meruit  the  reasonable  value  of  the  work 
performed  by  him,  on  the  ground  that  the  defendant 
had  breached  the  subcontract.  A  judgment  for  the 
plaintiff  against  the  defendant  and  its  surety  was  in- 
creased and  affirmed  on  appeal.  The  court  said  that  a 
promisee,  after  a  breach  by  the  promisor,  may  forgo 
any  suit  on  the  contract  and  claim  the  reasonable  value 
of  his  performance.  The  court  added  that  the  promisee 
under  these  circumstances  is  not  limited  in  his  recovery 
to  the  contract  price. 

(2)  McDonald  v.  Supple,  96  Or.  486,  190  P.  315. 
The  plaintiff's  decedent  agreed  to  assemble  certain 
dredge  hulls  for  the  defendant  at  stated  prices.  The  de- 
fendant was  guilty  of  numerous  breaches  of  the  contract 
with  the  result  that  the  decedent's  performance  became 
extremely  burdensome  to  him  and  his  costs  were  two 
or  three  times  greater  than  they  otherwise  would  have 
been.  The  court  affirmed  a  judgment  in  favor  of  the 
plaintiff  based  upon  the  reasonable  value  of  the  services 
performed  by  the  decedent.  The  court  said  that  the  de- 
faults on  the  part  of  the  defendant  in  the  performance 
of  the  original  contract  were  so  numerous  and  so  vital 
that  they  caused  the  decedent  to  perform  his  labor  under 
different  conditions,  at  a  different  time  and  in  a  different 
manner  than  originally  contemplated  which  rendered 
the  performance  so  burdensome  that  he  was  not  re- 
quired to  accept  the  compensation  fixed  in  the  original 
contract. 
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(3)  Great  Lakes  Construction  Co.  v.  Republic  Creo- 
soting  Co.,  139  Fed.  2d.  456  (CCA.  8).  The  plaintiff, 
a  subcontractor,  agreed  to  construct  the  floor  in  a  post 
office  building.  The  defendant,  general  contractor,  agreed 
to  prepare  the  building  for  the  floor  by  a  certain  date. 
The  plaintiff  was  unable  to  complete  the  work  because 
the  defendant  had  not  made  the  necessary  preparation. 
Many  months  later  the  defendant  stated  that  the  loca- 
tion was  ready  and  demanded  that  the  plaintiff  com- 
plete the  floor.  He  refused  to  do  so,  however,  unless  the 
defendant  increased  his  compensation,  for  the  reason 
that  the  cost  of  labor  and  materials  had  increased  ma- 
terially in  the  intervening  months.  In  this  action  under 
the  Heard  Act,  the  predecessor  of  the  Miller  Act,  the 
plaintiff  was  permitted  to  recover  in  quantum  meruit 
the  reasonable  value  of  the  labor  and  materials  furnished 
by  him  in  the  performance  of  his  contract.  The  basis  of 
the  court's  decision  was  that  the  defendant  was  guilty  of 
a  breach  of  contract  in  failing  to  make  the  building  ready 
to  permit  the  completion  of  the  floor  and  that  the  plain- 
tiff was  justified  in  refusing  to  finish  his  performance 
after  the  long  delay. 

(4)  Nelson  v.  City  ol  Seattle,  180  Wn.  1,  38  P.  2d. 
1034.  Nelson  entered  into  a  contract  with  the  City  to  re- 
grade  Denny  Hill  by  the  removal  of  earth.  Nelson  and 
Vigilant  entered  into  a  subcontract  by  which  the  latter 
agreed  to  receive  the  earth  alongside  barges  in  the  bay, 
and  to  haul  the  earth  into  the  bay  and  dump  it.  It  was 
also  agreed  that  Vigilant  should  be  prepared  to  receive  a 
quantity  of  14,400  cubic  yards  daily,  which  would  have 
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permitted  completion  of  the  entire  project  in  one  year. 
The  subcontract  stated  that  if  the  work  extended  beyond 
the  year  Vigilant  should  receive  $70.00  per  day  for  his 
work  thereafter,  until  the  project  was  completed.  The 
court  held  that  because  Nelson  failed  to  move  the  dirt 
as  rapidly  as  expected  and  because  the  work  extended 
over  a  much  longer  period  than  was  anticipated,  Vigilant 
was  not  bound  to  accept  $70.00  per  day  for  his  com- 
pensation beyond  the  year.  The  court  held  that  he  was 
entitled  to  the  reasonable  value  of  his  services  for  the 
entire  period  beyond  the  year  for  which  Nelson  was 
responsible,  and  affirmed  the  judgment  awarding  Vigi- 
lant $129.00  per  day  for  that  period.    The  court  said: 

"*  *  *  it  is  not  conceivable  that  Vigilant  intended  or 
that  Nelson  expected,  that  the  former  would  for 
one  half  year  longer  perform  a  service  for  $70.00  a 
day  upon  which  he  had  bid  at  the  rate  of  $225.00 
a  day.  So,  it  would  seem  to  follow  that,  in  so  far 
as  performance  by  Vigilant  was  delayed  beyond  one 
year  through  Nelson's  failure  to  deliver  14,400  yards 
of  material  a  day,  the  former  would  be  entitled  to 
recover  the  reasonable  value  of  its  services." 

In  the  following  cases  the  courts  stated  and  applied 
the  same  principle  and  permitted  a  recovery  in  quantum 
meruit. 

Schuehle  v.  City  of  Seattle,  199  Wash.  675,  92  P. 

2d.  1109. 
Soiarein  Bros.  v.  Elgin,  129  Fed.  2d.  785  (CCA. 

4). 
Schwasnick  v.  Blandin,  65  Fed.  2d.  354  (CCA. 

2). 

It  is  respectfully  contended  on  behalf  of  Schaefer 
that  these  decisions  govern  this  situation. 
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It  is  contented  by  counsel  for  Macri  Company  that 
there  can  be  no  recovery  in  quantum  meruit  in  this  case 
for  these  reasons:  (1)  Assuming  that  Macri  Company 
were  guilty  of  continuing  total  breaches  of  the  subcon- 
tract, Schaefer  elected  to  continue  his  performance  and 
thereby  waived  his  right  to  regard  the  breaches  as  total, 
and  rendered  them  partial  breaches  of  contract.  (2) 
There  can  be  no  recovery  in  quasi  contract  following  the 
waiver  of  such  total  breaches,  and  the  only  remedy 
available  to  Schaefer  for  the  partial  breaches  of  contract 
is  a  recovery  of  damages  against  Macri  Company  meas- 
ured by  the  increased  cost  of  Schaefer's  performance 
due  to  such  partial  breaches  of  the  contract. 

In  support  of  these  contentions  counsel  for  Macri 
Company  rely  upon  Section  317  of  the  Restatement  of 
the  Law  of  Contracts,  and  the  other  authorities  cited  in 
their  brief,  pages  40  to  42.  It  is  conceded  by  counsel 
for  Schaefer  that  the  principle  relied  upon  by  counsel 
for  Macri  Company  is  sound  and  that  it  does  govern 
certain  situations,  but  we  respectfully  contend  that  it 
should  not  be  applied  in  the  present  case  for  the  reason 
that  the  breaches  of  contract  on  the  part  of  Macri  Com- 
pany were  willful. 

It  is  an  established  principle  of  contract  law,  having 
particular  application  to  construction  contracts,  that  a 
builder  is  entitled  to  recover  the  contract  price  even 
though  there  are  some  defects  or  omissions  in  his  per- 
formance, if  it  can  be  said  that  he  has  substantially  per- 
formed the  contract.  The  owner  is  then  entitled  to  suf- 
ficient  compensation    from   the   builder   to   permit   the 
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defects  to  be  corrected  or  the  omissions  to  be  supplied. 

3  Williston  on  Contracts,  Sections  805  and  842. 
Patrick  v.  Bonthius,  13  Wash.  2d.  210,  124  P.  2d. 

550. 
Wray  v.  Young,  122  Wash.  330,  210  P.  794. 
Edmunds  v.  Welling,  57  Or.  103,  110  P.  533. 

There  is  an  exceedingly  important  limitation  upon 
this  principle,  however.  It  is  said  by  the  text  writers 
and  it  has  been  repeatedly  held  by  the  courts  that  the 
principle  does  not  apply  if  the  builder  willfully  fails  or 
refuses  to  perform  the  contract  in  accordance  with  the 
plans  and  specifications. 

In  3  Williston  on  Contracts,  Section  805,  it  is  said: 

"Where  the  rule  of  substantial  performance  prevails 
it  is  essential  that  the  plaintiff's  default  should  not 
have  been  willful;  and  the  defects  must  not  be  so 
serious  as  to  deprive  the  property  of  its  value  for 
the  intended  use  nor  so  pervade  the  whole  work 
that  a  deduction  in  damages  will  not  be  fair  com- 
pensation." 

In  Patrick  v.  Bonthius,  supra,  13  Wash.  2d.  210,  124 
P.  2d.  550,  the  limitation  is  stated  in  these  words: 

"The  rule  is  for  the  benefit  of  the  honest,  skillful  and 
prudent  contractor  who  faithfully  endeavors  to  live 
up  to  the  terms  of  his  agreement,  but  through  mis- 
take or  inadvertence  fails  in  unimportant  particu- 
lars." 

In  each  of  the  following  cases  the  court  refused  to 
apply  the  doctrine  of  substantial  performance,  because 
the  failure  of  the  builder  to  comply  strictly  with  the 
plans  and  specifications,  was  willful. 
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Golwitzer  v.  Hummel,  201  la.  751,  206  N.W.  254. 
Typhoon  Air  Conditioning  Co.  Inc.  v.  Fried,  147 

Pa.  Super.  605,  24  A.  2d.  926. 
Turner  v.  Henning,  262  F.  637  (Ct.  App.  D.C.). 
See  also:  Casinelli  v.  Stacy,  238  Ky.  827,  38  S.W. 

2d.  980. 

Section  357  of  the  Restatement  states  the  effect  of  a 
willful  breach  in  these  words: 

"(1)  Where  the  defendant  fails  or  refuses  to  perform 
his  contract  and  is  justified  therein  by  the  plaintiff's 
own  breach  of  duty  or  nonperformance  of  a  condi- 
tion, but  the  plaintiff  has  rendered  a  part  perform- 
ance under  the  contract  that  is  a  net  benefit  to  the 
defendant,  the  plaintiff  can  get  judgment  *  *  *  for 
the  amount  of  such  benefit  in  excess  of  the  harm 
that  he  has  caused  to  the  defendant  by  his  own 
breach,  in  no  case  exceeding  a  ratable  proportion 
of  the  agreed  compensation,  if 

(a)  The  plaintiff's  breach  or  non-performance  is 
not  willful  and  deliberate;  *  *  *." 

This  section  of  the  Restatement  and  the  three  cases 
previously  cited  in  a  group,  permit  a  plaintiff  who  has 
been  guilty  of  willful  breaches  of  a  contract,  to  recover 
no  more  from  the  other  party  than  the  value  of  the  net 
benefit  conferred  on  that  party  by  the  plaintiff. 

The  significance  of  these  principles  relating  to  the 
effect  of  a  willful  breach  of  contract,  may  be  briefly 
stated : 

By  reason  of  their  willful  breaches  of  contract,  Macri 
Company  would  not  have  been  entitled  to  rely  upon  the 
doctrine  of  substantial  performance  if  Schaefer  had  not 
fully  performed,  and  could  not,  therefore,  have  secured 
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full  performance  from  Schaefer  in  accordance  with  the 
terms  of  the  contract,  and  limited  his  recovery  to  dam- 
ages in  an  amount  sufficient  to  correct  the  defects  or 
supply  the  omissions  in  Macri  Company's  performance. 

That  being  so,  Macri  Company's  only  remedy  for  a 
failure  of  performance  by  Schaefer  v/ould  have  been  an 
action  based  upon  Section  357  of  the  Restatement,  and 
their  recovery  would  have  been  the  net  benefit  conferred 
by  Macri  Company  upon  Schaefer.  But  the  net  benefit 
here  was  a  minus  quantity  and  the  principles  of  quasi 
contract  which  give  a  remedy  when  necessary  to  avoid 
an  unjust  enrichment,  declare  that  Schaefer  should  re- 
cover in  quantum  meruit  from  Macri  Company  the  dif- 
ference between  the  benefits  conferred  by  each  of  these 
parties  upon  the  other. 

Stating  this  in  another  way,  if  Macri  Company  would 
not  have  been  entitled  to  avail  themselves  of  the  doc- 
trine of  substantial  performance,  they  would  not  have 
been  entitled  to  limit  Schaefer's  recovery  against  Macri 
Company  to  an  action  for  damages.  This  analysis  leads 
to  but  one  conclusion:  If  Schafer  would  have  had  the 
right  to  limit  Macri  Company's  recovery  to  the  net 
benefit  conferred  upon  him,  because  of  their  willful 
breach,  Schaefer  himself  has  the  right  to  recover  the  net 
benefit  conferred  by  him  upon  Macri  Company,  in  quan- 
tum meruit.  It  is  evident,  therefore,  that  Section  317  of 
the  Restatement  was  not  intended  to  apply  to  this  situa- 
tion, and  that  Schaefer's  right  to  recover  damages  for 
breach  of  the  subcontract,  is  not  his  only  remedy. 

Section  347  of  the  Restatement  provides: 
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"Restitution  of  Value  of  a  Performance  Rendered  by 
One  Party  as  a  Remedy  for  Total  Breach  by  the 
Other. 

"(1)  For  the  total  breach  of  a  contract,  the  injured 
party  can  get  judgment  for  the  reasonable  value  of 
a  performance  rendered  by  him,  measured  as  of  the 
time  it  was  rendered,  less  the  amount  of  benefits  re- 
ceived as  part  performance  of  the  contract  and  re- 
tained by  him,  if  the  requirements  of  the  rules  stated 
in  Sections  348-357  are  satisfied  and  if  the  per- 
formance so  rendered  was 

"(a)   a  part  or  all  of  a  performance  for  which  the 
defendant  bargained;  *  *  *." 

The  only  rule  among  those  stated  in  Sections  348  to 
357  which  might  limit  the  right  of  Schaefer  to  recover 
in  quantum  meruit  is  found  in  Section  350  which  con- 
tains these  words: 

''Effect  of  Full  Performance  by  the  Plaintiff. 

**The  remedy  of  restitution  in  money  is  not  available 
to  one  who  has  fully  performed  his  part  of  a  con- 
tract, if  the  only  part  of  the  agreed  exchange  for 
such  performance  that  has  not  been  rendered  by 
the  defendant  is  a  sum  of  money  constituting  a 
liquidated  debt;  but  full  performance  does  not  make 
restitution  unavailable  if  any  part  of  the  considera- 
tion due  from  the  defendant  in  return  is  something 
other  than  a  liquidated  debt." 

A  substantial  part  of  the  obligation  of  Macri  Com- 
pany was  unquestionably  unliquidated  at  the  time  of 
commencement  of  this  suit  for  the  reason  that  litigation 
was  necessary  to  determine  whether  Schaefer  had  the 
right  to  include  overhead  and  profit  as  part  of  his  costs 
and,   if   so,    the   amount   of   such    overhead    and    profit 
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properly  chargeable  to  the  Maoris. 

Nelson  v.   City  oi  Seattle,  supra,   180  Wash.    1, 
38  P.  2d.  1034. 

It  is  established  that  Schaefer's  recovery  in  quantum 
meruit  is  not  limited  to  his  actual  cash  expenditures  for 
labor  and  materials,  but  he  may  recover,  in  addition, 
reasonable  overhead  and  profit.  In  other  words,  Schae- 
fer  is  entitled  to  recover  the  amount  Macri  Company 
would  have  been  compelled  to  pay  in  the  open  market 
for  the  labor  and  materials  which  were  actually  furnished 
by  him.   This  is  established  by  the  following  authorities. 

Comment  c  following  Section  347,  states: 

"If  the  plaintiff's  performance  is  part  of  the  very 
performance  for  which  the  defendant  bargained  as 
part  of  an  agreed  exchange,  it  is  to  be  valued,  not 
by  the  extent  to  which  the  defendant's  total  wealth 
has  been  increased  thereby,  but  by  the  amount  for 
which  such  services  and  materials  as  constituted  the 
part  performance  could  have  been  purchased  from 
one  in  the  plaintiff's  position  at  the  time  they  were 
rendered." 

There  is  an  excellent  discussion  of  this  subject  in  5 
Williston  on  Contracts,  Section  1480. 

This  measure  of  recovery  was  approved  in  the  follow- 
ing cases: 

(1)  United  States  v.  Zara  Contracting  Co.,  supra, 
146  Fed.  2d.  606  (CCA.  2).  The  court  held,  in  the 
language  of  the  Restatement,  that  the  plaintiff's  per- 
formance was  to  be  valued  by  the  amount  the  services 
and  materials  supplied  by  the  plaintiff,  "could  have 
been  purchased  from  one  in  the  plaintiff's  position"  at 
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the  time  they  were  supplied.   A  judgment  for  the  plain- 
tiff was  increased  and  afBrmed. 

(2)  Schwasnick  v.  Blandin,  supra,  65  Fed.  2d.  354 
(CCA.  2).  In  reliance  upon  the  same  section  of  the 
Restatement  and  5  Williston  on  Contracts,  Section  1480, 
the  court  held  that  the  plaintiff  could  recover  the  reason- 
able value  of  his  services,  "measured  by  what  he  could 
have  got  for  them  in  the  market,  and  not  by  their  benefit 
to  the  promisor." 

(3)  Sofarelli  Bros.  v.  Elgin,  supra,  129  Fed.  2d.  785 
(CCA.  4).  The  court  here  allowed  recovery  of  over- 
head. 

(4)  Nelson  v.  City  of  Seattle,  180  Wash.  1,  38  P.  2d. 
1034.  The  court  allowed  fifteen  per  cent  for  profit,  "the 
going  rate  on  City  contracts." 

If  an  injured  plaintiff  is  entitled  to  recover  the  mar- 
ket value  of  the  labor  and  materials  furnished  by  him,  it 
is  clear  that  overhead  and  profit  should  be  included  in 
the  sum  awarded  him,  inasmuch  as  any  one  offering  to 
furnish  labor  and  materials  in  the  open  market  naturally 
includes  overhead  and  profit  in  the  amount  of  his  offer. 

It  is  respectfully  submitted,  therefore,  that  Schaefer 
should  recover  in  quantum  meruit  the  amount  allowed 
by  the  court,  including  overhead  and  profit,  less  what 
he  has  received.  The  correct  figures  have  been  deter- 
mined under  heading  V. 

It  is  contended  by  Macri  Company  that  Schaefer  is 
not  entitled  to  recover  because  he  failed  to  minimize  his 
damages    (Brief    57).     Schaefer   performed    as   he   was 
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asked  to  do,  and  he  did  nothing  he  was  not  required  to 
do,  to  complete  that  performance.  It  could  hardly  be 
said,  therefore,  that  he  failed  to  minimize  his  damages. 


n. 

SCHAEFER  IS  ENTITLED  TO  RECOVER  FROM 
MACRI  COMPANY  THE  AMOUNT  OF  HIS 
CLAIM,  FOR  THE  REASON  THAT  AN  INJUS- 
TICE CAN  BE  AVOIDED  ONLY  BY  ENFORCE- 
MENT OF  MACRI  COMPANY^S  PROMISES  TO 
PAY  SCHAEFER^S  COSTS  AND  EXPENSES, 
AND  MACRI  COMPANY  IS  ESTOPPED  TO  AS- 
SERT THAT  THEIR  PROMISES  ARE  NOT 
BINDING  UPON  THEM,  SUCH  RECOVERY 
BEING  IN  QUANTUM  MERUIT 

This  contention  is  based  upon  the  follov^^ing  estab- 
lished facts:  From  the  beginning,  Macri  Company  knew 
that  they  were  not  performing  their  duties  in  accordance 
with  the  specifications.  They  knew,  furthermore,  that 
Schaefer  was  refusing  to  perform  any  of  Macri  Com- 
pany's work  and  that  he  was  actually  unable  to  do  his 
own  until  Macri  Company  had  completed  what  they 
were  required  to  do.  In  this  state  of  affairs,  Mr.  Macri 
promised  "to  do  better".  He  also  promised  on  two 
occasions  to  pay  Schaefer's  costs,  but  it  is  not  entirely 
clear  whether  he  promised  to  pay  all  of  Schaefer's  costs 
and  expenses,  or  the  additional  costs  and  expenses  made 
necessary  by  Macri  Company's  failure  to  perform  their 
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obligations.  There  is  evidence  supporting  each  view, 
but  it  is  entirely  immaterial  which  is  adopted,  as  the 
governing  rules  of  law  and  extent  of  recovery  are  the 
same  in  each  instance.  The  trial  court  intimated  that 
he  inclined  toward  the  latter  (Tr.  103,  2214,  2215), 
but  he  actually  decided  Schaefer  should  recover  all  costs 
and  expenses  less  what  he  had  already  received  (Tr. 
103,  104,  112).  Hereafter  these  promises  will  be  stated 
to  be  simply,  "to  pay  Schaefer's  costs  and  expenses." 

Macri  Company  should  reasonably  have  expected 
that  the  promises  to  pay  Schaefer's  costs  would  induce 
Schaefer  to  do  all  of  Macri  Company's  work  which  they 
left  undone,  in  order  that  Schaefer  might  make  certain 
that  he  could  fully  perform  all  of  his  own  obligations. 
Macri  Company  knew  that  Schaefer  himself  had  exe- 
cuted a  performance  bond  and  that  he  would  have  been 
liable  to  both  Macri  Company  and  the  surety  in  the 
event  of  a  default  on  his  part.  In  that  event,  either  the 
surety  or  Macri  Company  would  have  taken  over  Schae- 
fer's obligations  and  performed  his  contract,  with  result- 
ing loss  of  profits  and  prestige  to  Schaefer. 

In  reliance  upon  these  promises,  Schaefer  continued 
to  perform  his  duties  and,  in  fact,  completed  everything 
he  was  required  to  do.  In  so  carrying  out  his  own  work, 
Schaefer  performed  a  considerable  portion  of  Macri 
Company's  duties  which  increased  his  costs  to  an 
amount  between  two  and  three  times  greater  than  would 
have  been  necessary  if  Macri  Company  had  performed 
according  to  specifications.  Macri  Company  did  not  "do 
better,"    and   performance   of  the   prime   contract  with 
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the  government  would  have  been  delayed  far  beyond  its 
actual  completion,  if  Schaefer  had  not  done  a  consider- 
able portion  of  Macri  Company's  work.  Macri  Com- 
pany, of  course,  received  the  full  benefit  of  the  labor  and 
materials  furnished  by  Schaefer. 

The  contention  considered  under  this  heading  is 
based  upon  the  principle  stated  in  Section  90  of  the 
Restatement  of  the  Law  of  Contracts  in  these  words: 

^'Promise  reasonably  inducing  definite  and  substan- 
tial action.  A  promise  which  the  promisor  should 
reasonably  expect  to  induce  action  or  forbearance 
of  a  definite  and  substantial  character  on  the  part 
of  the  promisee  and  which  does  induce  such  action 
or  forbearance  is  binding  if  injustice  can  be  avoided 
only  by  enforcement  of  the  promise." 

1  Williston  on  Contracts,  Section  139. 

3  Williston  on  Contracts,  Sections  679  and  689. 

That  principle  v/as  applied  in  the  following  decisions: 

(1)  Albachten  v.  Bradley,  212  Minn.  359,  3  N.W. 
2d.  783.  The  plaintiff  pressed  the  defendant  for  payment 
of  a  note.  Finally,  the  defendant  orally  asked  the  plain- 
tiff to  wait  until  several  months  after  an  action  on  the 
note  would  be  barred  by  the  statute  of  limitations,  al- 
though no  mention  was  made  of  the  statute.  The  reason 
given  by  the  defendant  for  his  request  was  that  he  ex- 
pected to  secure  certain  collateral  from  the  bank  by 
then.  The  defendant  said,  "You  won't  have  to  start  an 
action  to  collect.  You  will  not  lose  anything  by  waiting." 
The  plaintiff  did  wait  until  after  the  action  was  barred, 
but  the  defendant  then  refused  to  recognize  his  obliga- 
tion.   The  trial  court  directed  a  verdict  in  favor  of  the 
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defendant.  On  appeal  the  supreme  court  granted  a  new 
trial.  The  court  said  that  the  defendant's  assurance  that 
the  plaintiff  would  not  lose  anything  by  waiting  was  in 
effect  an  agreement  that  the  statute  of  limitations  would 
not  be  asserted  as  a  defense  by  the  defendant,  and  held 
that  the  defendant  was  therefore  estopped  to  plead  the 
statute  although  it  provided  that  no  acknowledgment 
or  promise  should  be  evidence  of  a  new  or  continuing 
contract  sufficient  to  take  the  case  out  of  the  operation 
of  the  statute  "unless  the  same  is  contained  in  writing 
signed  by  the  party  to  be  charged  thereby." 

(2)  Fried  v.  Fisher,  328  Pa.  497,  196  Atl.  39.  The 
plaintiff  in  that  case  leased  certain  premises  to  the  de- 
fendants, partners,  for  a  term.  During  the  term  the 
defendant  Fisher  desired  to  withdraw  from  the  partner- 
ship and  enter  another  business.  He  asked  the  plaintiff 
to  release  him,  Fisher,  from  the  obligations  of  the  lease, 
and  stated  the  reason  for  his  request.  The  plaintiff  said 
that  he  was  perfectly  satisfied  to  have  the  other  partner 
assume  the  obligations  of  the  lease.  Fisher  then  with- 
drew from  the  partnership  and  went  into  another  busi- 
ness. Thereafter  the  plaintiff  brought  this  action  against 
both  of  the  partners  to  recover  unpaid  rent.  The  court 
held  that  the  defendant  Fisher  was  not  liable  to  the 
plaintiff  because  of  the  application  of  the  doctrine  of 
promissory  estoppel.  The  opinion  of  the  court  traces 
the  history  of  the  doctrine  of  promissory  estoppel  and 
cites  and  considers  many  cases. 

(3)  Luther  v.  National  Bank  of  Commerce,  2  Wash. 
2d.  470,  98  P.  2d.  667.    The  decedent  was  in  poor  health 
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and  wished  someone  to  take  care  of  him  for  the  re- 
mainder of  his  life  in  his  home  rather  than  in  a  hospital. 
The  plaintiff  was  a  nurse  who  was  operating  a  private 
hospital.  The  decedent  told  her  that  if  she  would  give 
up  her  hospital,  come  to  live  with  him,  nurse  him 
throughout  the  remainder  of  his  life  and  never  send  him 
to  a  hospital,  he  would  provide  her  a  good  living,  build 
and  give  her  a  home  and  if  he  should  predecease  her, 
will  his  entire  estate  to  her.  The  plaintiff  accepted  his 
proposal  in  full  and  took  care  of  him  for  ten  years  in 
his  home.  The  decedent  asked  her  to  marry  him  when 
she  moved  into  his  home  and  she  did  so.  The  trial  court, 
and  on  appeal  the  supreme  court,  enforced  the  oral 
agreement  made  by  the  decedent,  granting  specific  per- 
formance to  the  plaintiff.  The  court  held  that  the  de- 
cedent's promise  was  supported  by  consideration,  but 
added  that  the  principle  of  Section  90  of  the  Restate- 
ment applied.    The  court  said: 

"It  seems  to  us  that  it  would  be  a  gross  injustice  to 
deny  respondent  the  benefit  of  her  bargain,  which 
she  performed  to  the  letter,  merely  because  by 
operation  of  law  the  services  which  she  rendered 
subsequent  to  marriage  are  held  to  be  without  con- 
sideration." 

(4)  Alameda  County  Title  Insurance  Co.  v.  Panella, 
218  Cal.  510,  24  P.  2d.  163.  The  court  held  that  the 
doctrine  of  promissory  estoppel  was  not  applicable  in 
that  case  for  the  reason  that  the  parties  entered  into  a 
written  contract  after  they  made  the  oral  agreement 
relied  upon  by  the  defendant  to  create  the  promissory 
estoppel.  The  court  discussed  the  circumstances  under 
which  the  doctrine  should  be  applied,  saying: 
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"The  promisor  may  be  estopped  to  raise  the  defense 
that  a  written  contract  can  be  modified  only  by  a 
contract  in  writing  or  an  executed  oral  agreement, 
in  like  manner  as  he  may  be  estopped  to  plead  the 
statute  of  frauds  upon  an  original  contract  required 
to  be  in  writing." 

Hanna  State  &=  Savings  Bank  v.  Matson,  53  Wyo. 

1,  77  P.  2d.  621. 
Sessions   v.   Southern   California  Edison   Co.,   47 

Cal.  App.  2d.  611,  118  P.  2d.  935. 
Panno  v.  Russo,  Cal.  App.  2d.        ,  186  P.  2d. 

452. 
Frey  v.  Corbin,  ..-    Cal.  App.  2d.         ,  191  P.  2d. 

21. 
Raldne  Realty  Corp.   v.  Brooks,  281   Mass.   233, 

183  N.E.  419. 
In  re  First-Central  Trust  Co.,  75  Oh.  App.  1,  60 

N.E.  2d.  503. 
Martin  v.  Dixie  Planing  Mill,  199  Miss.  455,  24 

So.  2d.  332. 

In  Nelson  v.  City  of  Seattle,  180  Wash.  1,  38  P.  2d. 
1034,  1041,  the  court  said,  with  respect  to  a  promise 
made  without  consideration: 

"Nelson  (the  general  contractor)  was  anxious  to  have 
the  work  progress  with  as  great  speed  as  possible. 
Hence  his  proposal  to  pay  half  the  rental  of  the  ad- 
ditional tug  and  allow  Vigilant  (the  subcontractor) 
the  use  of  the  scow  without  charge.  Vigilant  having 
acted  upon  the  oral  agreement,  Nelson  could  not 
thereafter  withdraw  from  it." 

It  is  evident  that  the  facts  of  this  case  bring  it  within 
the  operation  of  the  principle  stated  in  Section  90  of  the 
Restatement  and  the  cases  cited.  The  result  is  that  the 
promises  of  Macri  Company  to  pay  Schaefer's  costs  are 
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binding  on  t±iem,  and  since  they  have  not  performed 
those  promises  Schaefer  is  entitled  to  pursue  all  appro- 
priate remedies  for  breach  of  contract. 

Macri  Company  have  paid  only  about  one-third  of 
Schaefer's  total  costs  and  expenses  shown  by  Exhibit  63, 
the  audit  which  formed  the  basis  for  the  judgment  of 
the  trial  court  (Tr.  104,  112,  1241,  1252),  and,  conse- 
quently, none  of  his  extra  costs  and  expenses.  It  is  clear, 
therefore,  that  their  failure  to  perform  their  oral  prom- 
ises constitutes  a  total  breach  of  such  promises  within 
the  meaning  of  Section  317  of  the  Restatement. 

That  being  true,  Schaefer  is  entitled  to  a  recovery 
in  quantum  meruit,  by  reason  of  the  principle  stated  in 
Section  347  of  the  Restatement,  based  on  the  value  of 
the  labor  and  materials  furnished  by  him. 

Section  347  states: 

''Restitution  of  Value  of  a  Performance  Rendered  by 
One  Party  as  a  Remedy  for  Total  Breach  by  the 
Other. 

"(1)  For  the  total  breach  of  a  contract,  the  injured 

party  can  get  judgment  for  the  reasonable  value  of 

a  performance  rendered  by  him,  measured  as  of  the 

time  it  was  rendered,  less  the  amount  of  benefits 

received  as  part  performance  of  the  contract  and 

retained  by  him,  if  the  requirements  of  the  rules 

stated  in  Sections  348-357  are  satisfied  and  if  the 

performance  so  rendered  was 
*     *     *     * 

"(b)  rendered  in  reliance  upon  the  other  party's 
promise  and  of  a  kind  sufficient  to  make  that 
promise  enforceable  under  the  rule  stated  in  Sec- 
tion 90." 
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The  only  rule  among  tJiose  stated  in  Sections  348  to 
357  which  might  limit  the  right  of  Schaefer  to  recover 
in  quantum  meruit  is  found  in  Section  350  which  con- 
tains these  words: 

''Effect  of  Full  Performance  by  the  Plaintiff. 

"The  remedy  of  restitution  in  money  is  not  available 
to  one  who  has  fully  performed  his  part  of  a  con- 
tract, if  the  only  part  of  the  agreed  exchange  for 
such  performance  that  has  not  been  rendered  by 
the  defendant  is  a  sum  of  money  constituting  a 
liquidated  debt;  but  full  performance  does  not  make 
restitution  unavailable  if  any  part  of  the  considera- 
tion due  from  the  defendant  in  return  is  something 
other  than  a  liquidated  debt." 

A  substantial  part  of  the  obligation  of  Macri  Com- 
pany was  unquestionably  unliquidated  at  the  time  of 
commencement  of  this  suit  for  the  reason  that  litigation 
was  necessary  to  determine  whether  Schaefer  had  the 
right  to  include  overhead  and  profit  as  part  of  his  costs 
and,  if  so,  the  amount  of  such  overhead  and  profit 
properly  chargeable  to  the  Macris. 

Nelson   v.   City  of  Seattle,  supra,   180   Wash.    1, 
38  P.  2d.  1034. 

It  is  respectfully  submitted,  therefore,  that  Schaefer 
is  entitled  to  a  judgment  against  Macri  Company  for 
the  reasons  stated  herein. 

The  correct  amount  of  his  recovery  is  determined 
under  head  V  of  this  brief,  on  the  basis  of  each  view  of 
the  testimony  with  respect  to  the  extent  of  Mr.  Macri's 
promises.  If  he  promised  to  pay  all  of  Schaefer's  costs 
and  expenses,  the  latter  should  recover  the  reasonable 
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value  of  all  labor  and  materials  furnished  by  him,  less 
what  he  has  already  received.  If  Mr.  Macri  promised 
to  pay  his  additional  costs  and  expenses,  Schaefer  should 
recover  the  reasonable  value  of  all  additional  labor  and 
materials  furnished  by  him,  plus  the  portion  of  the  con- 
tract price  remaining  unpaid.  In  either  event,  he  is  en- 
titled to  overhead  and  profit  in  amounts  proportionate 
to  his  recovery,  for  the  reasons  stated  under  heading  I. 


m. 

SCHAEFER  IS  ENTITLED  TO  RECOVER  FROM 
MACRI  COMPANY  THE  REASONABLE  VALUE 
OF  THE  EXTRA  LABOR  AND  MATERIALS 
FURNISHED  BY  HIM,  ON  THE  BASIS  OF  AN 
IMPLIED  IN  FACT  AGREEMENT 
TO  PAY  FOR  THEM 

This  contention  is  based  upon  these  established  facts. 
From  the  beginning  Macri  Company  knew  that  they 
were  not  performing  their  obligations  under  the  sub- 
contract according  to  the  specifications  and  knew  that 
Schaefer  was  doing  a  considerable  portion  of  Macri 
Company's  work.  At  the  meetings  of  April  29th  and 
June  15th,  1944,  Mr.  Macri  asked  Mr.  Schaefer  to  per- 
form a  substantial  portion  of  the  work  required  to  be 
done  by  Macri  Company,  particularly  the  fine  grading. 
Mr.  Schaefer  refused  to  take  over  the  fine  grading.  Mr. 
Macri  promised,  "to  do  better"  after  these  meetings, 
but  he  failed  to  show  any  improvement.  It  was  still 
necessary,    therefore,    that    Schaefer    do    a    substantial 
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amount  of  work  required  by  the  subcontract  to  be  done 
by  Macri  Company,  if  the  prime  contract  was  to  be 
finished  within  a  reasonable  time.  Schaefer,  accordingly, 
continued  to  do  Macri  Company's  work  and  this  was 
fully  known  to  the  latter.  Macri  Company  accepted  this 
work  and  secured  the  full  benefit  of  it  in  the  form  of 
compensation  from  the  Bureau  of  Reclamation.  The 
work  done  by  Schaefer  beyond  that  which  would  ordi- 
narily have  been  required  of  him  by  the  subcontract, 
was  not  a  gratuity  on  his  part.  He  expected  full  com- 
pensation for  it,  and  a  reasonable  man  in  the  position 
of  Mr.  Macri  should  have  understood  that  such  was 
Mr.  Schaefer's  expectation. 

In  this  situation  it  is  believed  that  the  authorities 
unanimously  declare  that  Schaefer  is  entitled  to  recover 
from  Macri  Company  the  reasonable  value  of  the  extra 
labor  and  materials  furnished  by  him,  on  the  basis  of  an 
agreement  implied  in  fact,  and  decisions  support  this 
conclusion. 

Section  72  of  the  Restatement  of  the  Law  of  Con- 
tracts contains  these  words: 

"(1)  Where  an  offeree  fails  to  reply  to  an  offer,  his 
silence  and  inaction  operate  as  an  acceptance  in  the 
following  cases  and  in  no  others: 

"(a)  Where  the  offeree  with  reasonable  opportun- 
ity to  reject  offered  services  takes  the  benefit  of 
them  under  circumstances  which  would  indicate 
to  a  reasonable  man  that  they  were  offered  with 
the  expectation  of  compensation. 

^tz  ^Z  ^C  rf*  5j» 

"(2)    Where    the    offeree    exercises    dominion    over 
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things  which  are  offered  to  him  such  exercise  of 
dominion  in  the  absence  of  other  circumstances 
showing  a  contrary  intention  is  an  acceptance  *  *." 

The  following  illustration  of  subsection  (la)  appears 
in  the  discussion  following  Section  72: 

"A  gives  several  lessons  on  the  violin  to  B's  child, 
intending  to  give  the  child  a  course  of  twenty  les- 
sons, and  to  charge  B  the  price.  B  never  requested 
A  to  give  this  instruction  but  plainly  allows  the 
lessons  to  be  continued  to  their  end,  having  good 
reason  to  know  A's  intention.  B  is  bound  to  pay 
the  price  of  the  course." 

In  1  Williston  on  Contracts,  Section  36,  the  principle 
is  stated  in  this  manner: 

"Even  though  no  request  is  made  for  the  perform- 
ance of  work  or  service,  if  it  is  known  that  it  is  be- 
ing rendered  with  the  expectation  of  pay,  the  person 
benefited  is  liable." 

See  also  1  Williston  on  Contracts,  Sections  36  A, 
91  and  91  A. 

Section  36  A  makes  it  clear  that  the  principle  applies  to 
the  sale  of  goods  as  well  as  the  rendering  of  services.  It 
is  said  therein: 

"A  seller  may  make  an  offer  of  goods  which  is  ac- 
cepted by  taking  them  with  knowledge  that  pay- 
ment is  expected." 

The  decisions  fully  support  the  principles  set  forth  in 
the  Restatement  and  Williston  on  Contracts. 

(1)   Western  Asphalt  Co.  v.  Valle,  25  Wash.  2d.  428, 
171  P.  2d.  159.    The  defendant  desired  to  bid  on  a  gov- 
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ernment  contract  but  had  no  figures  with  rCvSpect  to  the 
cost  of  asphalt  paving,  a  substantial  item.  Knowing  that 
the  plaintiff  had  done  considerable  asphalt  paving,  the 
defendant  asked  the  plaintiff  for  its  figures  for  that 
work.  The  plaintiff  had  previously  computed  its  bid 
from  the  same  specifications,  and  distributed  it  to  a 
number  of  other  contractors  who  were  bidding  for  the 
prime  contract,  in  the  hope  that  the  plaintiff  would  be 
awarded  a  subcontract.  The  plaintiff,  accordingly,  gave 
its  bid  to  the  defendant,  and  the  latter  used  it  in  com- 
pleting his  bid  on  the  prime  contract.  The  defendant 
was  awarded  that  contract  but  did  not  give  the  plaintiff 
the  subcontract.  The  plaintiff  in  this  action  sought  to 
recover  from  the  defendant  the  amount  of  profit  which 
the  plaintiff  would  have  made  if  it  had  been  awarded 
the  subcontract.  The  defendant  contended  that  by  not 
bringing  action  against  the  other  contractors  to  whom 
the  plaintiff  submitted  its  figures,  the  plaintiff  indicated 
that  it  did  not  expect  compensation  from  the  defendant 
when  it  gave  its  figure  to  him.  The  jury  returned  a  ver- 
dict for  the  defendant  but  the  trial  court  granted  a  new 
trial.  This  ruling  was  affirmed  on  appeal  on  the  ground 
that  the  evidence  created  a  question  of  fact  on  the  issue 
whether  the  defendant,  as  a  reasonable  man,  should  have 
understood  that  the  plaintiff  expected  compensation  if 
the  defendant  was  awarded  the  prime  contract. 

(2)  Roberts  v.  Gerlinger,  124  Or.  461,  263  P.  916. 
That  was  a  suit  for  foreclosure  of  a  mechanics'  lien.  The 
plaintiff  and  the  defendant  had  previously  discussed  the 
digging  of  an  oil  well  on  the  defendant's  land,  and  there- 
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after  the  plaintiff  proceeded  to  carry  out  the  project. 
The  defendant  knew  the  well  was  being  dug  but  did 
not  object  and  did  not  claim  that  the  plaintiff  was  not 
employed  to  do  so  until  some  time  after  the  well  v/as 
finished.  A  judgment  for  the  defendant  was  reversed  on 
appeal.  The  court  held  that  the  plaintiff  was  entitled 
to  recover,  saying: 

"Where  one  performs  for  another,  with  the  other's 
knowledge,  a  useful  service  of  a  character  usually 
charged  for,  and  the  person  for  whom  the  service  is 
performed  expresses  no  dissent  or  avails  himself  of 
the  service,  a  promise  to  pay  the  reasonable  value 
of  the  services  is  implied." 

(3)  Vaught  V.  Charleston  National  Bank,  62  Fed. 
2d.  817,  (CCA.  10).  The  president  of  a  corporation 
served  as  such  without  salary.  He  performed  many 
valuable  services  for  the  corporation,  however,  in  addi- 
tion to  those  customarily  performed  by  a  president  serv- 
ing without  salary.  The  court  held  that  he  was  entitled 
to  reasonable  compensation  for  such  additional  services, 
and  allowed  his  claim  in  receivership  proceedings.  The 
court  said  that  it  could  not  reasonably  be  expected  that 
the  president,  a  lawyer,  would  devote  a  considerable  part 
of  his  time  in  traveling  from  city  to  city,  to  refinance  the 
corporation,  without  reasonable  compensation. 

In  the  following  decisions  the  courts  applied  the 
same  principle: 

Hooper  v.  O.  M.  Corwin  Co.,  199  Wis.  139,  225 

N.W.  822. 
Collins  V.  Lewis,  111  Conn.  299,  149  Atl.  668. 
Miller  v.  Stevens,  224  Mich.  626,  195  N.W.  481. 
Callan  v.  Andrews,  48  F.  2d.  118  (CCA.  2). 
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Houston    V.    Monumental   Radio,    158    Md.    292, 

148  Atl.  536. 
Hendryx  v.  Turner,  109  Wash.  672,  187  P.  372. 

In  the  Hendryx  case  the  court  said  that  the  law  will 
imply  an  agreement  to  pay  what  the  services  are  reason- 
ably worth  where  there  is  no  express  agreement  with 
respect  to  compensation. 

It  is  true  that  there  can  be  no  implied  in  fact  con- 
tract if  the  acts  or  expressed  intentions  of  the  parties 
are  inconsistent  with  such  a  contract. 

Houston  V.  Monumental  Radio,  supra. 

In  Macri  Company's  brief,  page  44,  it  is  suggested 
that  there  can  be  no  implied  in  fact  agreement  on  the 
part  of  Macri  Company  to  pay  Schaefer's  costs  or  any 
part  of  them,  for  the  reason  that  the  expressed  intentions 
of  these  parties  are  inconsistent  with  such  an  implied 
agreement. 

Counsel  quoted  from  that  portion  of  the  opinion, 
page  44,  in  which  the  court  said  he  could  not  find  that 
there  was  a  meeting  of  the  minds  or  an  express  contract 
that  Mr.  Schaefer  was  to  complete  the  work  and  do 
what  fine  grading  was  required  by  the  defective  condi- 
tions of  the  excavations,  and  was  then  to  be  paid  the 
reasonable  value  of  all  his  costs.  The  basis  for  this 
finding  by  the  court  was  simply  that  Mr.  Schaefer  re- 
fused specifically  to  take  over  the  fine  grading  and  ex- 
cavating when  Mr.  Macri  offered  to  turn  it  over  to  him. 
The  court  added  that  Mr.  Schaefer  continued  to  com- 
plain, which  he  did,  and  stated  that  it  is  hard  to  conceive 
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how  Mr.  Schaefer  would  have  had  cause  for  complaint 
if  he  was  to  get  paid  for  everything  anyway.  The  court 
concluded  by  saying  that  Mr.  Schaefer's  conduct  was 
not  consistent  with  a  meeting  of  the  minds  and  an  ex- 
press contract  that  Mr.  Macri  was  to  pay  Mr.  Schaefer 
for  the  fair  value  of  his  services. 

There  are  two  very  clear  reasons  why  this  finding  of 
the  court  is  not  inconsistent  with  an  implied  in  fact 
agreement  that  Macri  Company  was  to  pay  Schaefer 
the  reasonable  value  of  the  labor  and  materials  furnished 
by  him. 

First,  a  finding  that  there  was  no  express  contract  or 
meeting  of  the  minds  that  Schaefer  was  to  perform  all 
or  a  part  of  the  fine  grading,  simply  means  that  there 
was  no  bilateral  contract  by  the  terms  of  which  Schaefer 
promised  to  do  that  work.  A  finding  that  there  was  no 
bilateral  contract  and  consequently  no  promise  by 
Schaefer  to  do  the  work,  is  clearly  not  inconsistent  with 
the  existence  of  a  unilateral  contract  by  the  terms  of 
which  an  agreement  may  be  implied  in  fact  on  the  part 
of  Macri  Company,  to  compensate  Schaefer  for  the 
work  which  he  actually  performed.  It  is  conceded  that 
Schaefer  did  not  expressly  agree  to  do  any  fine  grading, 
but  that  does  not  mean  that  if,  through  necessity,  he 
was  compelled  to  do  some  fine  grading  in  order  to  get 
the  job  done,  he  should  not  be  compensated  for  it  on 
the  basis  of  a  unilateral  contract  implied  in  fact. 

Second,  the  refusal  of  Mr.  Schaefer  to  undertake 
the  fine  grading  was  in  answer  to  Mr.  Macri's  request 
that  Mr.   Schaefer  take  over  all  the   fine  grading  and 
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excavating,  not  simply  that  he  take  over  the  fine  grading 
required  by  reason  of  the  defective  condition  of  the  ex- 
cavations. 

The  court  said  that  it  was  hard  to  understand  why 
Schaefer  should  have  cause  for  complaint  if  he  was  to 
be  paid  for  all  of  his  costs  in  any  event.  We  respectfully 
wish  to  point  out  that  it  is  not  difficult  to  see  how  Mr. 
Schaefer  had  a  cause  for  complaint.  Macri  Company's 
failure  to  perform  their  obligations  under  the  subcon- 
tract led  to  delays  and  extended  the  performance  of 
Schaefer's  obligations  from  a  normal  period  of  between 
three  and  a  half  and  four  months  to  more  than  a  year. 
This  naturally  added  to  Schaefer's  costs  as  it  required 
him  to  keep  highly  paid  supervisors  on  this  job  for  a 
period  several  times  longer  than  was  really  necessary. 
Furthermore,  it  was  the  excessive  costs  which  were 
forced  upon  Schaefer  by  Macri  Company,  willfully  and 
negligently,  which  led  to  this  lawsuit.  If  Macri  Com- 
pany had  performed  its  obligations  as  it  was  bound  to 
do  by  its  own  contract  this  would  never  have  occurred. 

In  any  event,  whether  the  trial  court  was  justified 
in  making  that  remark  or  not,  there  is  absolutely  noth- 
ing in  his  findings  which  is  inconsistent  with  the  implied 
in  fact  contract  relied  upon  by  Schaefer.  He  was  com- 
pelled to  do  the  extra  work  in  order  that  he  might  per- 
form his  own  obligations  under  the  subcontract,  Macri 
Company  stood  by  and  watched  him  do  it,  accepted  the 
work  without  protest,  in  fact  urged  him  to  go  ahead  and 
do  the  extra  work,  and  received  full  benefit  for  the  work 
done  by  being  paid  by  tlie  United  States  Government. 
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It  is  respectfully  contended  on  behalf  of  Schaefer  that 
a  decision  declaring  that  there  was  no  implied  in  fact 
contract  to  compensate  Schaefer  for  the  extra  work 
done  by  him,  under  these  circumstances,  would  not  only 
be  an  injustice  to  him,  but  would  be  contrary  to  all  the 
authorities  which  have  been  discussed  herein. 

It  is  important  to  observe  that  the  trial  court  in  his 
opinion,  quoted  in  Macri  Company's  brief,  pages  44  and 
45,  does  not  deny  the  existence  of  an  implied  in  fact 
contract.    Actually,  the  court  said: 

"In  other  words,  it  is  the  view  of  the  court  that  there 
was  an  implied  contract,  or  perhaps  it  would  be 
more  accurate  to  say  a  quasi  contract,  that  Mr. 
Schaefer  was  to  be  paid  the  fair  and  reasonable 
value  of  the  performance  of  this  contract  under  the 
conditions  and  with  the  extra  burdens  imposed  upon 
him  by  Mr.  Macri's  breach." 

Of  course,  there  is  a  difference  between  an  implied 
in  fact  contract  and  one  implied  in  law  or  a  quasi  con- 
tract, but  the  court  does  not  state  with  certainty  which 
he  found  to  exist.  Plainly,  therefore,  he  did  not  deny 
the  existence  of  the  implied  in  fact  contract  relied 
upon  by  Schaefer. 

The  cases  cited  by  counsel  for  Macri  Company  in 
their  argument  with  respect  to  this  subject,  pages  44 
and  45,  are  of  no  value  whatever  in  support  of  a  con- 
tention that  there  is  no  implied  in  fact  agreement  in 
this  case. 

Western  Asphalt  Co.  v.  Valle,  25  Wash.  2d.  428,  171 
P.  2d.  159,  already  discussed  herein,  is  of  course  one  of 
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the  most  important  cases  supporting  the  contention  of 
Schaefer  with  respect  to  this  question.  The  opinion 
plainly  declares  that  an  agreement  of  the  character  re- 
lied upon  by  Schaefer  should  be  implied  in  fact  from 
the  circumstances  of  this  case. 

Chandler  v.  Washington  Toll  Bridge  Authority,  17 
Wash.  2d.  591,  137  P.  2d.  97,  is  of  no  greater  benefit  to 
Macri  Company.  The  plaintiff  in  that  case  never  did 
any  work  for  the  defendant  or  with  its  knowledge,  and 
never  entered  into  a  contract  with  it.  The  court  held  in 
affirming  a  judgment  entered  in  favor  of  the  defendant 
as  a  matter  of  law,  that  the  plaintiff  was  not  entitled  to 
recover  against  the  defendant  in  quasi  contract.  The 
court  expressly  stated  that  the  plaintiff  "does  not  rely 
upon  any  contract  implied  in  fact." 

The  remaining  cases  are  equally  inappropriate  and 
do  not  merit  discussion. 

It  is  contended  in  Macri  Company's  brief,  page  63, 
that  Schaefer  is  not  entitled  to  any  recovery  for  extra 
work  done  by  him  for  the  reason  that  there  was  no  com- 
pliance with  the  terms  of  the  subcontract  relating  to  the 
ordering  of  extras.  It  is  said  that  the  subcontract  re- 
quired Macri  Company  to  determine  in  advance  the 
amount  to  be  allowed  for  such  extras  and  to  order  the 
extra  work  in  writing,  specifying  the  prices  to  be  paid. 

It  is  respectfully  submitted  on  behalf  of  Schaefer 
that  the  lack  of  compliance  with  the  subcontract  in  these 
respects,  is  no  defense  to  this  action,  for  three  reasons: 

1.  Section   3    of   Article    Three   of   the   subcontract. 
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quoted  in  part  in  Macri  Company's  brief,  page  9,  does 
not  apply  to  this  case  for  the  reason  that  the  words, 
"any  such  alteration  or  deduction,"  in  that  quotation, 
refer  to  "alterations  in  or  deductions  from  the  plans  and 
specifications"  which  are  made  by  the  owner  or  principal 
contractor  pursuant  to  authority  granted  in  the  first 
paragraph  of  that  section  which  is  not  quoted  in  Macri 
Company's  brief.  Here,  no  change  was  made  by  the 
owner  or  principal  contractor  in  either  the  plans  or 
specifications,  of  the  sort  contemplated  by  the  first  para- 
graph of  Section  3  of  Article  Three.  Instead,  Macri 
Company  failed  to  perform  the  obligations  imposed 
upon  them  by  the  subcontract,  and  the  extra  work  be- 
came necessary  in  order  that  Schaefer  might  carry  out 
his  own  obligations. 

2.  Compliance  with  such  formalities  was  waived  by 
Macri  Company  by  ignoring  them  at  all  times  while 
accepting  Schaefer' s  performance  of  the  extra  work. 

The  trial  court  expressly  stated  in  his  opinion  that 
Mr.  Macri  "waived  any  and  all  requirements  as  to  writ- 
ten notice  contained  in  the  contract,  by  his  conduct  (Tr. 
2213)."  This  conclusion  is  amply  supported  by  the  evi- 
dence and  the  decisions.  When  Mr.  Macri  orally  prom- 
ised to  pay  the  extra  costs  and  expenses,  he  demon- 
strated considerable  impatience,  indicating  that  no  fur- 
ther formalities  would  be  observed  by  him  and  that  none 
need  be  requested  by  Schaefer.  His  main  thought  was 
evidently  to  get  the  project  in  operation  again.  His 
words  were,  "I'll  pay  you  for  all  the  extras,  just  get  go- 
ing (Tr.  226),"  and,  "You're  not  going  to  have  to  wait 
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for  anything  any  more.    You  just  get  back  here  and  get 
going  (Tr.  287)." 

In  Ross  Engineering  Co.  v.  Pace,  153  Fed.  2d.  35 
(CCA.  4),  the  court  held  that  the  lack  of  written  orders 
from  the  general  contractor,  although  required  by  the 
contract,  did  not  preclude  the  subcontractor  from  secur- 
ing a  judgment  against  the  general  contractor,  where 
from  the  beginning  these  parties  ignored  the  provisions 
in  the  subcontract  with  respect  to  written  orders  when 
additional  work  was  requested. 

3.  Macri  Company  is  estopped  to  assert  now  that 
there  was  no  compliance  with  the  formalities  of  the  sub- 
contract. 

This  contention  is  based  upon  the  facts  and  principles 
of  law  set  forth  under  heading  II  in  this  brief.  These 
facts  need  not  be  repeated.  It  should  be  emphasized, 
however,  that  during  the  conversations  at  the  job  site 
between  Mr.  Schaefer  and  Mr.  Macri,  when  the  latter 
promised  "to  do  better"  and  to  pay  Schaefer's  costs,  he 
also  said  that  nobody  had  lost  any  money  on  his  jobs 
and  that  nobody  would  lose  on  this  one  (Tr.  224,  286). 
Mr.  Schaefer  had  a  right  to,  and  undoubtedly  did,  rely 
upon  these  words  of  Mr.  Macri.  From  this  statement 
and  his  promises  to  pay  Schaefer's  costs,  it  may  be  in- 
ferred that  Mr.  Macri  promised  Mr.  Schaefer  that  he, 
Mr.  Macri,  would  pay  Schaefer's  costs  and  expenses  and 
that  no  defense  would  ever  be  raised  that  there  was  no 
compliance  with  the  formalities  required  by  the  subcon- 
tract. 

That  is  exactly  what  the  court  held  in  Albachten  v. 


58  Continental  Casualty  Co.  vs. 

Bradley,  212  Minn.  359,  3  N.W.  2d.  783,  which  was  dis- 
cussed at  some  length  under  heading  II.  It  will  be  re- 
called that  the  plaintiff  in  that  case  was  pressing  the 
defendant  for  payment  of  a  note.  The  defendant  asked 
the  plaintiff  to  wait  until  a  specified  date  after  an  action 
on  the  note  would  be  barred  by  the  statute  of  limitations. 
To  induce  the  plaintiff  to  grant  this  delay,  the  defendant 
said  to  him,  "You  won't  have  to  start  an  action  to  col- 
lect. You  will  not  lose  anything  by  waiting."  The  court 
said  that  the  assurance  that  the  plaintiff  would  not  lose 
anything  by  waiting  was,  in  effect,  an  agreement  that 
the  statute  of  limitations  would  not  be  asserted  as  a  de- 
fense by  the  defendant.  The  court  held  that  the  defend- 
ant was  estopped  to  rely  upon  the  statute. 

It  will  be  recalled  that  cases  discussed  under  heading 
II  establish  that  where  the  elements  of  a  promissory 
estoppel  exist,  based  upon  an  oral  promise,  the  mere 
fact  that  the  promise  is  oral  does  not  prevent  the  ap- 
plication of  the  doctrine,  although  the  Statute  of  Frauds 
may  require  that  sort  of  promise  be  in  writing. 

Lacy  V.  Wozencrait,  188  Okla.  19,  105  P.  2d.  781. 
Sessions  v.  Southern  California  Edison  Company, 
47  Cal.  App.  2d.  611,  118  P.  2d.  935. 

It  is  likewise  no  answer  that  a  rule  of  law  independ- 
ent of  statute,  requires  a  promise  of  that  character  to  be 
in  writing. 

Alameda  County  Title  Ins.   Co.   v.  Panella,   218 

Cal.  510,  24  P.  2d.  163. 
Panno  v.  Russo,         Cal.  App.  2d.       ,  186  P.  2d. 

452. 
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It  is  respectfully  contended,  therefore,  that  an  en- 
forceable, implied  in  fact  contract  came  into  being  as  a 
result  of  Schaefer's  performance  of  the  extra  work,  by 
the  terms  of  which  Macri  Company  promised  to  pay 
him  the  reasonable  value  of  the  labor  and  materials 
furnished  by  him  in  the  performance  of  such  extra  work, 
and,  in  addition,  reasonable  overhead  and  profit. 

Under  heading  I  it  was  shown  that  Schaefer  is  en- 
titled to  disregard  that  contract  and  recover  in  quantum 
meruit  the  reasonable  value  of  such  labor  and  materials 
and  overhead  and  profit,  inasmuch  as  Macri  Company's 
failure  to  pay  for  such  labor  and  materials  constituted 
a  total  breach  of  the  implied  in  fact  contract,  Schaefer's 
claim  being  unliquidated.  Schaefer  can,  of  course,  re- 
cover damages  for  breach  of  the  implied  in  fact  contract, 
but  he  prefers  to  rely  upon  his  right  to  recover  in  quan- 
tum meruit  because  of  the  nature  of  this  action. 

The  correct  amount  of  Schaefer's  recovery  is  deter- 
mined under  heading  V, 

IV. 
THERE  IS  SUBSTANTIAL  EVIDENCE  IN  SUP- 
PORT OF  THE  FINDINGS  OF  THE  TRIAL 
COURT  THAT  MACRI  COMPANY  BREACHED 
THE  SUBCONTRACT,  AND  THESE  FINDINGS 
SHOULD   THEREFORE   BE   SUSTAINED. 

Rule  52  (a)  of  the  Rules  of  Civil  Procedure  de- 
clares that  in  all  actions  tried  upon  the  facts  without 
a  jury, 
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"Findings  of  fact  shall  not  be  set  aside  unless  clearly 
erroneous,  and  due  regard  shall  be  given  to  the 
opportunity  of  the  trial  court  to  judge  of  the  credi- 
bility of  the  witnesses." 

This  court  has  frequently  stated  and  applied  this 
Rule. 

Hartford  Accident  &'  Indemnity  Co.   v.   Jasper, 

144  Fed.  2d.  266  (CCA.  9) 
Wingate  v.  Bercut,  146  Fed.  2d.  725  (CCA.  9) 

It  has  been  held  many  times  that  findings  of  fact 
supported  by  substantial  evidence  may  not  be  disturbed 
on  appeal. 

U.S.  Guarantee  Co.  v.  Colonial  Oil  Co.,  145  Fed. 

2d  496  (CCA.  5). 
Andrew  Jergens  Co.  v.  Conner,  125  Fed.  2d  686 

(CCA.  6). 
Plack  V.  Baumer,   121   Fed.  2d  676,   (CCA.  3). 

An  extended  discussion  is  not  necessary  to  estab- 
lish that  there  is  substantial  evidence  in  support  of  the 
findings  of  the  trial  court  that  Macri  Company  breached 
the  subcontract.  The  court  is  simply  referred  to  the 
Statement  of  Case  in  this  brief. 

Evidence  establishing  the  correct  amount  of  Schae- 
fer's  recovery  is  analyzed  under  heading  V  of  this 
brief,  and  need  not  be  considered  here. 

It  is  respectfully  submitted  that  there  is  ample 
evidence  to  support  the  trial  court's  findings  with  re- 
pect  to  Schaefer's  right  to  recover  and  the  amount 
which  should  be  awarded  to  him.  These  findings  are 
therefore  not  clearly  erroneous,  and  should  be  sus- 
tained. 
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V. 
THE  EVIDENCE  ESTABLISHES  WITH  REASON- 
ABLE CERTAINTY  THE  AMOUNT  WHICH 
SCHAEFER  IS  ENTITLED  TO  RECOVER 

It  has  already  been  shown  in  the  argument  under 
headings  I,  II  and  III  that  Schaefer  should  be  allowed 
to  recover  on  three  separate  theories.  These  will  now 
be  considered  separately  to  demonstrate  that  the  amount 
of  the  judgment  can  be  sustained  on  each. 


Recovery  in  quantum  meruit  of  all  Schaefer's 
costs  and  expenses,  together  with  overhead  and 
profit,  based  upon  Macri  Company's  wilful  and 
continuing  breaches  of  the  subcontract. 

The  trial  court  stated  in  his  findings  of  fact  that 
the  value  of  the  labor  and  materials  furnished  and  ser- 
vices rendered  for  which  Macri  Company  was  charge- 
able, was  as  shown  in  Exhibit  63,  the  audit  prepared  by 
a  certified  public  accountant  at  Schaefer's  request;  and 
the  court  allowed  all  the  items  set  forth  therein  with 
the  exception  of  interest  and  two  other  minor  items  (Tr. 
103,  104).  Counsel  for  Macri  Company  have  not  at- 
tacked the  accuracy  of  this  audit  nor  have  they  con- 
tended that  it  does  not  truly  show  Schaefer's  actual 
costs  and  expenses.  They  do  insist  that  Schaefer  should 
not  be  permitted  to  recover  overhead  and  profit,  but 
that  contention  has  been  answered  under  heading  I. 

There  is  substantial  evidence  establishing  the  items 
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of  overhead  and  profit.  The  accountant  who  prepared 
Exhibit  63  testified  that  he  fixed  overhead  at  20%  of 
the  total  direct  costs  because  the  true  percentage,  which 
he  ordinarily  used,  was  too  high  for  a  business  of  this 
kind  (Tr.  1239,  1251,  1259,  1269).  This  was  undoubtedly 
due  to  Schaefer's  experience  on  this  project.  The  ac- 
countant then  stated  that  he  computed  the  profit  at 
10%  of  the  total  of  the  direct  costs  and  overhead,  as 
most  cost  plus  jobs  in  the  construction  field  are  figured 
on  that  basis.  He  added  that  it  had  been  Schaefer's 
practice  to  bill  on  that  basis,  and  to  include  overhead 
in  his  cost  (Tr.  1272,  1273). 

It  cannot  be  seriously  contended,  therefore,  that 
Schaefer  has  not  met  the  burden  of  proof  with  respect 
to  the  measure  of  his  recovery  on  the  theory  set  forth 
under  heading  I. 

It  is  respectfully  submitted,  therefore,  that  Schaefer's 
recovery  should  be  computed  as  follows,  if  this  theory 
is  adopted. 

(a)  Schaefer's  total  direct  costs 

allowed  by  the  court  $67,712.84 

(b)  Overhead  —  20%  of   (a)  13,542.57 

(c)  Schaefer's  total  costs  —  (a) 

plus  (b)  81,255.41 

(d)  Ten  per  cent  profit  8,125.54 

(e)  Total  costs,  overhead  and 

profit  —  (c)  plus   (d)  89,380.95 

(f)  Amount  paid  by  Macri  Company        32,614.66 

(g)  Total  amount  due  and  unpaid  — 

(e)  minus  (f)  $56,766.29 
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This  figure  varies  slightly  from  the  amount  of  the 
judgment  due  to  an  error  in  calculation  at  the  con- 
clusion of  the  trial. 

II. 

Recovery  based  on  the  principle  that  an  injustice 
can  be  avoided  only  by  enforcement  of  Macri 
Company's  promises  to  pay  Schaefer's  costs,  and 
Macri  Company  are  estopped  to  assert  that  their 
promises  are  not  binding  upon  them. 

As  previously  pointed  out,  it  is  not  entirely  clear 
whether  Mr.  Macri  promised  Mr.  Schaefer  to  pay  all 
of  Schaefer's  costs,  or  only  his  extra  costs  due  to  Macri 
Company's  breaches  of  the  subcontract.  Even  the  opin- 
ion of  the  court  and  his  findings  of  fact  do  not  indicate 
with  certainty  which  view  he  adopted.  In  fact,  he  may 
have  adopted  neither,  but  permitted  a  recovery  in  quasi 
contract  instead,  inasmuch  as  he  allowed  all  of  Schae- 
fer's costs  and  expenses  together  with  overhead  and 
profit,  less  what  he  received. 

If,  under  this  theory,  Schaefer  is  entitled  to  recover 
all  of  his  costs  and  expenses  together  with  overhead  and 
profit,  it  is  clear  that  the  judgment  should  be  affirmed, 
for  the  reasons  stated  in  the  previous  subdivision. 

If,  on  the  other  hand,  Schaefer  is  entitled  to  a  judg- 
ment for  the  amount  specified  in  the  subcontract,  less 
what  he  received,  and  in  addition  thereto  his  extra  costs 
and  expenses,  there  is  ample  testimony  in  this  record 
to  support  the  judgment.   The  following  discussion  deals 
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only  with  the  latter  recovery,  i.  e.,  for  the  additional 
costs  and  expenses,  and  the  corresponding  overhead  and 
profit. 

It  is  contended  on  behalf  of  Macri  Company  that 
Schaefer  failed  to  keep  a  separate  account  of  his  in- 
creased costs  and  that  he  failed  to  introduce  any  evi- 
dence of  their  extent  at  the  trial.  It  is  further  contended 
that  Schaefer,  not  having  met  the  burden  of  proof,  is 
entitled  to  recover  nothing,  inasmuch  as  the  evidence 
shows  Macri  Company  has  already  paid  Schaefer  almost 
all  he  would  have  been  entitled  to  receive  if  the  sub- 
contract had  been  faithfully  performed  by  Macri  Com- 
pany. 

There  are  two  answers  to  these  contentions,  although 
it  is  conceded  that  Schaefer  did  not  keep  a  separate  ac- 
count of  his  extra  costs. 

In  the  first  place,  the  breach  of  contract  by  Macri 
Company  was  willful  and  negligent  and  was  of  such 
character  as  to  render  precise  computations  of  extra 
costs  economically  and  physically  impossible. 

The  extra  work  done  by  Schaefer  consisted  in  the 
following : 

(1)  Fine  grading  the  excavations  to  the  proper  level; 
(2)  removing  earth  from  the  walls  of  the  excavations 
to  give  them  more  slope  and  permit  the  forms  to  be 
inserted  properly;  (3)  removing  earth  or  cribbing  and 
back-filling,  where  the  walls  were  not  properly  excavated 
to  the  neat  concrete  line;  (4)  removing  from  excavations, 
panels  assembled  into  structures,  when  it  appeared  that 
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the  excavations  had  not  been  dug  to  the  proper  grade, 
and  reassembling  such  panels  in  the  excavations  after 
additional  fine  grading;  (5)  removing  the  forms  under 
adverse  conditions  after  the  concrete  had  set;  (6)  tak- 
ing the  forms  back  to  the  yard  in  order  that  they  might 
be  rebuilt,  and  returning  them  to  the  next  excava- 
tion; (7)  rebuilding  panels  to  a  different  size  because  of 
a  lack  of  lumber  and  the  vertical  walls  of  the  excava- 
tions; (8)  additional  use  of  trucks;  (9)  additional  use 
of  other  equipment;  (10)  additional  supervision,  that 
is,  a  superintendent  and  foreman  were  required  for  a 
much  longer  period  than  would  have  been  necessary 
under  normal  conditions;  (11)  time  lost  in  delay  caused 
by  Macri  Company. 

It  is  evident  that  from  the  nature  of  the  operation 
and  the  extra  work  done,  it  would  have  been  economi- 
cally, and  in  many  instances  physically  impossible  to 
have  kept  an  exact  account  of  all  these  extra  costs.  Mr. 
M.  C.  Schaefer  testified  that  in  connection  with  the 
extra  trips  required  to  haul  the  forms  from  the  excava- 
tion back  to  the  yard  and  then  on  to  the  next  exca- 
vation, it  was  a  physical  impossibility  to  establish  a 
dividing  line  between  what  was  contract  and  what 
was  additional  work  (Tr.  p.  1368). 

In  the  second  place,  Schaefer  did  produce  very 
substantial  evidence  of  additional  costs,  and  it  is  re- 
spectfully submitted  that  such  evidence  fully  meets 
the  requirements  established  by  the  Supreme  Court 
of  the  United  States  which  will  be  discussed. 

This  evidence  consisted  in  the  testimony  of  several 
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witness  and  Exhibits  51  and  63.  Exhibit  51  shows 
the  estimated  time  of  performance  of  all  aspects  of 
his  work:  Constructing  forms,  pouring  concrete,  and 
stripping  the  forms.  It  also  shows  the  daily  progress 
of  the  work  by  means  of  cumulative  percentages  of 
the  total  to  be  done  in  each  of  these  three  categories. 
It  also  indicates  exactly  how  many  men  were  employed 
each  day  and  in  what  work  they  were  primarily  en- 
gaged. Exhibit  63  is  the  audit  prepared  by  the  certi- 
fied public  accountant  at  Schaefer's  request,  setting 
forth  all  of  his  costs  and  expenses  itemized  by  months. 

Mr.  L.  E.  Bufton,  an  engineer  of  uncommon  ex- 
perience in  the  field  of  concrete  construction  (Tr.  1133 
to  1139),  testified  that  after  examining  the  specifica- 
tions covering  this  job,  the  work  required  of  Schaefer 
under  the  subcontract  could  have  been  performed  by 
him,  if  Macri  Company  had  performed  their  obligations 
under  the  subcontract,  in  not  more  than  four  months 
(Tr.  1160,  1161,  1162).  He  added  that  to  accomplish 
this  in  four  months,  he  would  need  an  average  of  25 
men  per  day  (Tr.  1216),  which  means,  assuming  25 
working  days  in  each  month,  2500  men  days  would  have 
been  required. 

By  means  of  a  hypothetical  question  setting  forth 
the  principal  details  of  the  conditions  under  which 
Schaefer  was  compelled  to  do  his  work,  Mr.  Bufton  was 
asked  how  and  to  what  extent  the  conditions  men- 
tioned would  affect  the  reasonable  cost  and  value  of 
the  performance  by  Schaefer  (Tr.  1167,  1168,  1169). 
His  answer  was  that  he  could  not  state  the  additional 
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costs  in  dollars  and  cents  but  that  he  felt  that  the 
cost  might  be  from  two  to  three  times  as  much  as  it 
should  have  been  under  normal  conditions  (Tr.  1172 
to  1175). 

Finally,  Mr.  Bufton  said  that  he  figured  the  rea- 
sonable cost  and  value  of  the  performance  of  the 
work  undertaken  by  Schaefer,  assuming  that  Maori 
Company  performed  their  obligations  as  required  by 
the  subcontract,  would  be  $27.88  per  cubic  yard.  He 
added  this  figure  included  an  allowance  for  the  ser- 
vices of  the  subcontractor  himself  and  overhead.  By 
overhead  he  said  he  meant  home  office  and  general 
supervision  (Tr.  1162,  1163,  1164).  Mr.  Bufton  also 
referred  to  a  similar  project  in  Oregon.  He  said  the 
subcontractor  carrying  out  the  concrete  work  had  bid 
$30.00  per  cubic  yard  with  the  understanding  that  he 
furnish  all  the  lumber  for  forms  (Tr.  1141,  1142,  1143). 
Mr.  Schaefer  testified  that  his  bid  of  $26.00  per  cubic 
yard  would  have  been  raised  to  $30.00  if  he  had  been 
required  to  furnish  the  lumber  (Tr.  419).  Thus  their 
bids  were  in  the  same  amount. 

Mr.  Darcy  testified  that  if  the  excavations  had  been 
ready  with  the  banks  on  a  one  to  one  slope  and  a  lateral 
clearance  of  one  foot  at  the  foundation  of  the  structure, 
and  lumber  had  been  furnished  of  proper  quality  and 
on  time,  no  more  than  three  and  a  half  months  at  the 
very  outside  would  have  been  necessary  to  complete 
the  job  (Tr.  464).  Actually  a  year  and  three  weeks 
were  required. 

Exhibit    51    established    beyond    contradiction    that 
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this  job  could  have  been  completed  within  three  and  a 
half  months  or  at  least  within  the  four  months  speci- 
fied by  Mr.  Bufton,  if  Macri  Company  had  faithfully 
performed  the  subcontract.  That  exhibit  shows  the 
following  actual  performance  by  Schaefer  during  the 
periods  indicated: 

Form  setting,  from  Feb.  9,  1945  to  Mar.  8,  1945, 
the  most  productive  month  —  17^  per  cent  of 
the  entire  job. 

Pouring  concrete,  from  Mar.  1,  1945  to  Mar.  30, 
1945,  the  final  30  days  —  30  per  cent  of  the 
entire  job. 

Stripping  forms,  from  Mar.  5,  1945  to  Apr.  4, 
1945,  the  final  month  —  39  per  cent  of  the  en- 
tire job. 

These  figures  demonstrate  that  so  far  as  pouring 
concrete  and  then  stripping  the  forms  was  concerned, 
operations  in  which  Schaefer  was  not  directly  depend- 
ent on  Macri  Company,  Schaefer  could  have  performed 
all  of  the  work  contemplated  by  the  subcontract  in 
100  days  of  elapsed  time.  During  no  month  was  he 
able  to  construct  in  the  excavations  more  than  17^ 
per  cent  of  the  entire  number  of  forms  required  on 
this  project,  but  it  appears  from  Exhibit  51  that  in 
seven  days  of  actual  time  and  eight  days  of  elapsed 
time,  from  January  19,  1945  to  January  26th,  Schaefer's 
men  were  able  to  set  6%,  per  cent  of  the  entire  number 
of  forms,  and  that  on  each  of  sixteen  other  days,  widely 
scattered,  they  set  one  per  cent  or  more  of  the  total 
number. 

Exhibit   51    establishes   by   means   of   the   following 
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computation  that  Schaefer  actually  demonstrated  the 
capacity  to  complete  the  work  in  the  same  or  less  time 
and  with  less  men  than  Mr.  Bufton  estimated: 

Form   setting    (including   yard,   form   setting,    field 

repair,  and  trucking  crews)  —  6^%  of  the  work 

required  107  men  days 
Concrete  pouring  —  30%  of  the  work  required  176 

men  days 
Form   stripping  —  30%   of  the  work  required  34 

men  days 
All   types   of  work  —   100%   would  require   2,346 

men  days 

One  other  fact  is  worthy  of  mention:  The  ratio 
of  Schaefer's  demonstrated  performance  of  2346  men 
days  to  Mr.  Buf ton's  estimated  performance  of  2500,  is 
94/100.  The  ratio  of  Schaefer's  bid  per  cubic  yard  of 
$26.00  to  Mr.  Bufton's  estimate  of  $27.88,  is  93/100. 
The  significance  of  this  fact  is  that  it  establishes  that 
Schaefer's  bid  may  properly  be  used  as  a  basis  for  a 
computation  of  the  amount  for  which  the  work  could 
have  been  done. 

Schaefer's  extra  costs  may  be  determined  with  rea- 
sonable certainty  from  the  testimony  and  exhibits  just 
considered,  by  two  separate  computations: 

1.  Based  on  the  difference  between  Schaefer's  ac- 
tual, total  costs  and  his  estimated  costs. 

(a)  Schaefer's  bid,  per  cubic  yard  $        26.00 

(b)  Schaefer's  estimated  costs, 

eliminating  10%  profit  but 

not  overhead  —  10/11  of  (a)  23.64 

(c)  Number  of  yards  poured  for 

which  compensation  was  paid 
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to  Macri  Company  —  Exhibit 

14  (Tr.  160)  1,356.697 

(d)  Schaefer's  estimated  costs, 

including  overhead  but  not 

profit  —  (b)  multipUed 

by  (c)  32,072.32 

(e)  Schaefer's  total,  actual  costs 

including  20%  overhead  —  (c) 

of  table  in  previous  subdivision        81,255.41 

(f)  Schaefer's  extra  costs  in- 

cluding 20%  overhead  — 

(e)  minus  (d)  49,183.09 

(g)  Ten  per  cent  profit  4,918.31 

(h)  Total  extra  costs  and  profit  — 

(f)  plus  (g)  $54,101.40 

To  this  should  be  added,  of  course,  the  amount 
which  remains  unpaid  under  the  subcontract. 

(i)  Amount  required  by  the  sub- 
contract to  be  paid  —  (a) 
multiplied  by   (c)  $35,274.12 

(j)  Amount  paid  by  Macri  Company  32,614.66 

(k)  Balance  remaining  unpaid  — 

(i)  minus  (j)  2,659.46 

(1)  Total  amount  due  and  unpaid  on 

this  basis  —  (h)  plus  (k)  $56,760.86 

It  will  be  observed  that  this  is  $4.11  less  than  the 
amount  of  the  judgment. 

2.  Based  on  Mr.  Buf ton's  estimate  that  the  total 
cost  might  be  from  two  to  three  times  as  much  as  it 
should  have  been   under  normal   conditions. 

A  figure  of  two  and  one  half  was  adopted  in  making 
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this  computation  which  means  that  the  extra  costs 
are  assumed  to  be  one  and  one  half  times  the  costs  under 
normal  condition. 

(a)  Schaefer's  estimated  costs,  in- 

cluding 20%  overhead  but  not 

profit  —  (d)  of  previous  table        $32,072.32 

(b)  Total  costs  based  on  Mr.  Bufton's 

estimate  of  rate  of  increase,  but 
Schaefer's  estimate  of  costs,  in- 
cluding 20%  overhead  —  (a) 
multiplied  by  1^  48,108.48 

(c)  Ten  per  cent  profit  4,810.85 

(d)  Total  extra  costs, and  profit  — 

(b)  plus  (c)  52,919.33 

(e)  Balance  remaining  unpaid  on  sub- 

contract —  (k)  of  previous  table        2,659.46 

(f )  Total  amount  due  and  unpaid  on  this 

basis  —  (d)  plus  (e)  $55,578.79 

This  is  $1,186.18  less  than  the  amount  of  the  judg- 
ment, but  it  would  be  substantially  increased  by  using 
Mr.  Bufton's  estimated  cost  of  $27.88  per  cubic  yard, 
or  adopting  his  estimated  increase  of  three  times  the 
cost  under  normal  conditions. 

It  is  respectfully  submitted  that  the  evidence,  as 
thus  analyzed,  fulfills  the  requirements  of  the  Supreme 
Court  with  respect  to  the  character  of  proof  required 
to  sustain  a  money  judgment. 

(1)  Anderson  v.  Mt.  Clemens  Pottery  Co.,  328  U.S. 
680,  90  L.Ed.  1515,  66  S.  Ct.  1187.  That  was  an  action 
for  overtime  compensation  under  the  Fair  Labor  Stand- 
ards  Act.     The    Circuit   Court   of   Appeals    reversed    a 
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judgment  entered  in  favor  of  the  plaintiff  in  the  Dis- 
trict Court,  for  the  reason  that  the  evidence  of  the  ex- 
tent of  his  overtime  work  was  conjectural.  The  Supreme 
Court  reversed  the  Circuit  Court  of  Appeals  and  affirmed 
the  judgment  of  the  District  Court,  saying : 

"The  employer  cannot  be  heard  to  complain  that 
the  damages  lack  the  exactness  and  precision  of 
measurement  that  would  be  possible  had  he  kept 
records  in  accordance  with  the  requirements  of 
Section  11  (c)  of  the  Act.  And  even  where  the 
lack  of  accurate  records  grows  out  of  a  bona  fide 
mistake  as  to  whether  certain  activities  or  non- 
activities  constitute  work,  the  employer,  having 
received  the  benefits  of  such  work  cannot  object 
to  the  payment  for  the  work  on  the  most  accurate 
basis  possible  under  the  circumstances.  Nor  is 
such  a  result  to  be  condemned  by  the  rule  that  pre- 
cludes the  recovery  of  uncertain  and  speculative 
damages.  That  rule  applies  only  to  situations  where 
the  fact  of  damage  is  itself  uncertain.  But  here 
we  are  assuming  that  the  employee  has  proved  that 
he  has  performed  work  and  has  not  been  paid  in 
accordance  with  the  statute.  The  damage  is  there- 
fore certain.  The  uncertainty  lies  only  in  the 
amount  of  damages  arising  from  the  statutory  vio- 
lation by  the  employer.  In  such  a  case  *it  would 
be  a  perversion  of  fundamental  principles  of  jus- 
tice to  deny  all  relief  to  the  injured  person,  and 
thereby  relieve  the  wrongdoer  from  making  any 
amend  for  his  acts.  '  Story  Parchment  Co.  v  Pat- 
erson  Parchment  Co.,  282  U.S.  555,  563,  51  S.Ct. 
248,  250,  75  L.Ed.  544.  It  is  enough  under  these 
circumstances  if  there  is  a  basis  for  a  reasonable 
inference  as  to  the  extent  of  the  damages.  Eastman 
Kodak  Co.  of  New  York  v.  Southern  Photo  Ma- 
terials Co.,  273  U.S  359,  377-379,  47  S.Ct.  400,  405, 
71  L.Ed.  684;  Palmer  v  Connecticut  Railway  & 
Lighting  Co.,  311  U.S.  544,  560,  561,  61  S.Ct.  379, 
384,   385,   85   L.Ed.   336;   Bigelow   v.    RKO   Radio 
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Pictures,  Inc.  327  U.S.  251,  263-266,  66  S.Ct.  574, 
579,  580." 

(2)  Bigelow  V.  RKO  Radio  Pictures,  Inc.,  327  U.S. 
251,  90  L.Ed.  652,  66  S.Ct.  574.  This  was  an  action 
under  the  Sherman  and  Clayton  Acts  for  an  injunc- 
tion and  to  recover  treble  damages.  The  Supreme 
Court  affirmed  the  judgment  for  the  plaintiffs  entered 
in  the  District  Court,  although  the  evidence  of  damages 
sustained  by  the  plaintiffs  consisted  simply  in  a  com- 
parison of  the  plaintiff's  receipts  before  and  after  the 
defendant's  wrongful  acts.  In  reversing  the  Circuit 
Court  of  Appeals  for  the  Sixth  Circuit,  the  court  said: 

"In  such  a  case,  even  where  the  defendant  by  his 
own  wrong  has  prevented  a  more  precise  compu- 
tation, the  jury  may  not  render  a  verdict  based 
on  speculation  or  guesswork.  But  the  jury  may 
make  a  just  and  reasonable  estimate  of  the  damage 
based  on  relevant  data,  and  render  its  verdict  ac- 
cordingly. In  such  circumstances  'juries  are  al- 
lowed to  act  on  probable  and  inferential  as  well  as 
upon  direct  and  positive  proof.'  Story  Parchment 
Co.  V.  Paterson  Parchment  Paper  Co.,  supra,  282 
U.S.  561-564,  51  S.Ct.  250,  251,  75  L.Ed.  544; 
Eastman  Kodak  Co.  v.  Southern  Photo  Materials 
Co.,  supra,  273  U.S.  377-379,  47  S.Ct.  404,  405,  71 
L.Ed.  684.  Any  other  rule  would  enable  the  wrong- 
doer to  profiit  by  his  wrongdoing  at  the  expense 
of  his  victim.  It  would  be  an  inducement  to  make 
wrongdoing  so  effective  and  complete  in  every  case 
as  to  preclude  any  recovery,  by  rendering  the  mea- 
sure of  damages  uncertain. 

"Failure  to  apply  it  would  mean  that  the  more  gre- 
vious  the  wrong  done,  the  less  liklihood  there  would 
be  of  a  recovery. 

"The  most  elementary  conceptions  of  justice  and 
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public  policy  require  that  the  wrongdoer  shall  bear 
the  risk  of  the  uncertainty  which  his  own  wrong 
has  created.  See  Package  Closure  Corp.  v.  Seal- 
right  Co.,  2  Cir.,  141  F.  2d  972,  979.  That  prin- 
ciple is  an  ancient  one.  Armory  v.  Delamirie,  1 
Strange  505,  and  is  not  restricted  to  proof  of 
damage  in  antitrust  suits,  although  their  character 
is  such  as  frequently  to  call  for  its  application.  *  *  * 

"  'The  constant  tendency  of  the  courts  is  to  find 
some  way  in  which  damages  can  be  awarded  where 
a  wrong  has  been  done.  Difficulty  of  ascertainment 
is  no  longer  confused  with  right  of  recovery'  for  a 
proven  invasion  of  the  plaintiff's  rights.  Story 
Parchment  Co.  v.  Paterson  Parchment  Paper  Co., 
supra,  282  U.S.  565,  51  S.Ct  251,  75  L.Ed.  544; 
and  see  also  Palmer  v.  Connecticut  Railway  Co.,  311 
U.S.  544,  559,  61  S.Ct.  379,  384  85  L.Ed.  336,  and 
cases  cited. 

"The  evidence  here  was  ample  to  support  a  just 
and  reasonable  inference  that  petitioners  were  dam- 
aged by  respondent's  action,  whose  unlawfulness 
the  jury  has  found,  and  respondents  do  not  chal- 
lenge. The  comparison  of  petitioners'  receipts  before 
and  after  respondent's  unlawful  action  impinged  on 
petitioners'  business  afforded  a  sufficient  basis  for 
the  jury's  computation  of  the  damage,  where  the 
respondent's  wrongful  action  had  prevented  pe- 
titioners from  making  any  more  precise  proof  of  the 
amount  of  the  damage." 

It  is   respectfully  submitted,   therefore,   that  if  this 
theory  is  adopted,  the  judgment  should  be  affirmed. 


III. 

Recovery  based  on  the  implied  in  fact  agreement 
of  Macri  Company  to  pay  Schaefer's  costs. 

It  is  probable  that  the  implied  in  fact  agreement  is 
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limited  to  an  undertaking  by  Macri  Company  to  pay 
all  of  Schaefer's  additional  costs  and  expenses.  Inasmuch 
as  his  claim  was  unliquidated,  he  has  a  right  to  recover 
in  quantum  meruit  or  by  specific  performance  of  the 
agreement.  In  either  event  his  recovery  is  the  same,  and 
the  evidence  amply  justifies  the  affirmance  of  the  judg- 
ment, as  was  pointed  out  fully  in  the  discussion  under 
the  previous  subdivision. 


VI. 

SCHAEFER  IS  ENTITLED  TO  A  DECISION 

THAT  HE  HAD  CAPACITY  TO  SUE  IN 

THE  DISTRICT  COURT 

Counsel  for  Macri  Company  contended  at  the  trial 
and  now  assert  on  this  appeal  that  Schaefer  is  not  en- 
titled to  maintain  this  action  for  the  reason  that  Schaefer 
failed  to  file  the  assumed  name  certificate  required  by 
Remington's  Revised  Statutes  of  the  State  of  Washing- 
ton, Section  9976,  prior  to  the  trial.  It  is  said  that  this 
failure  on  his  part  precludes  him  from  maintaining  this 
action,  by  reason  of  the  provisions  of  Section  9980 
quoted  in  Macri  Company's  brief,  page  59. 

This  contention  has  no  merit  whatever.  Rule  17(b) 
of  the  Rules  of  Civil  Procedure  declares:  "The  capacity 
of  an  individual,  other  than  one  acting  in  a  representa- 
tive capacity,  to  sue  or  be  sued  shall  be  determined  by 
the  law  of  his  domicile." 

See  6  Cyclopedia  of  Federal  Procedure  147,  Sec- 
tion 2099. 
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Schaefer  resided  and  was  domiciled  in  Portland,  Ore- 
gon, when  this  action  was  commenced,  when  the  amend- 
ed complaint  was  filed  and  at  the  time  of  the  trial.  He 
also  maintained  his  office  in  that  City  and  State  (Tr.  3, 
178,  181). 

The  controlling  question,  therefore,  is  whether  the 
law  of  Oregon  has  given  Schaefer  capacity  to  sue.  The 
statutory  requirements  of  Washington  have  no  effect 
whatever  upon  its  determination. 

Counsel  for  Macri  Company  have  never  asserted  that 
Schaefer  has  no  capacity  to  sue  because  of  his  failure 
to  meet  any  requirement  of  the  Oregon  law.  By  failing 
to  make  such  contention  either  by  motion  or  in  their 
answer,  Macri  Company  have  waived  the  right  to  assert 
it. 

Rule  9(a)  of  the  Rules  of  Civil  Procedure  states: 

"It  is  not  necessary  to  aver  the  capacity  of  a  party 
to  sue  *  *  *  except  to  the  extent  required  to  show 
the  jurisdiction  of  the  court.  When  a  party  desires 
to  raise  an  issue  as  to  *  *  *  the  capacity  of  any 
party  to  sue  *  *  *  he  shall  do  so  by  specific  negative 
averment,  which  shall  include  such  supporting  par- 
ticulars as  are  peculiarly  within  the  pleader's  knowl- 
edge." 

Schaefer  complied  with  the  requirement  of  the  first 
sentence  of  Rule  9(a).  The  amended  complaint  con- 
tains sufficient  averments  to  show  the  jurisdiction  of  the 
court  in  that  it  alleges  every  fact  upon  which  the  juris- 
diction of  the  District  Court  depends  under  the  Miller 
Act,  and  alleges  a  cause  of  action  in  favor  of  Schaefer 
under  that  act. 
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On  the  other  hand,  counsel  for  Macri  Company  have 
failed  to  comply  with  the  requirement  of  the  second 
sentence  of  Rule  9(a)  in  that  they  have  never  contended 
in  a  motion  or  in  their  answer  that  the  law  of  Schaefer's 
domicile,  the  State  of  Oregon,  has  not  conferred  upon 
him  the  capacity  to  sue  in  the  District  Court. 

All  defendants  had  knowledge  that  M.  C.  Schaefer 
was  an  individual  doing  business  as  the  Concrete  Con- 
struction Company,  that  he  was  the  sole  owner  of  such 
business,  and  that  he  was  a  resident  of  the  State  of 
Oregon,  inasmuch  as  these  facts  were  alleged  in  para- 
graph II  of  his  amended  complaint,  filed  January  24, 
1946  (Tr.  p.  3).  Actually,  Macri  Company  admitted 
that  allegation  in  their  answer  (Tr.  p.  13),  without  ques- 
tioning Schaefer's  capacity  to  sue. 

It  is  established  that  under  these  circumstances, 
counsel  for  Macri  Company  have  waived  the  right  to 
question  the  capacity  of  Schaefer  to  maintain  this  action. 

Trounstine  v.  Bauer,  Pogue  &>  Co.,  Inc.,  144  Fed. 

2d.  379  (CCA.  2),  cert.  den.  323  U.S.  777. 
Kucharski   v.    Pope   &   Talbot,   Inc.,   4    Fed.    R. 

Dec.  208  (D.  Ct.  N.Y.). 
Chemacid  v.  Ferrotar  Corp.,  3  Fed.  R.  Dec.  45, 

(D.  Ct.  N.Y.). 

It  was  held  in  Kucharski  v.  Pope  &'  Talbot,  Inc., 
supra,  that  the  defendant  waived  its  right  to  object  to 
the  capacity  of  the  plaintiff  to  sue,  by  failing  to  raise 
the  question  until  after  the  statute  of  limitations  had 
run  against  the  plaintiff's  claim.  In  the  present  case,  the 
Miller  Act  itself,  40  U.S.C.A.  Section  270  b,  imposes  a 
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limitation  on  actions  brought  under  its  provisions,  of  one 
year  after  the  date  of  final  settlement  of  the  prime  con- 
tract. The  bar  of  the  statute  was  complete,  therefore, 
on  March  31,  1946  (Tr.  p.  104),  approximately  one  year 
before  the  trial  of  this  case  was  comimenced. 

This  strengthens  the  conclusion  that  counsel  for 
Macri  Company  have  waived  the  right  to  raise  this 
question. 

It  appears  advisable,  however,  to  state  to  this  court 
what  took  place  at  the  trial.  At  the  beginning  of  his 
testimony  on  the  first  day  of  the  trial,  Mr.  M.  C.  Schae- 
fer  admitted  that  he  had  not  filed  an  assumed  name 
certificate  in  Yakima,  Washington.  Opposing  counsel 
then  raised  their  first  objections  to  Schaefer's  capacity 
to  sue,  based  upon  Schaefer's  failure  to  comply  with  the 
Washington  statute.  Three  days  later  such  a  certificate 
was  filed  on  his  behalf,  in  Yakima  County,  Washington, 
and  a  certified  copy  of  it  was  received  in  evidence  as 
Exhibit  59  before  the  plaintiff  rested  (Tr.  670,  673).  In 
offering  this  exhibit,  counsel  for  Schaefer  stated  that  he 
did  not  concede  that  it  was  necessary  to  file  the  cer- 
tificate and,  in  fact,  that  the  state  law  was  entirely  in- 
applicable (Tr.  670).  The  court  said  that  he  would  con- 
sider that  the  amended  complaint  and  Macri  Company's 
answer  were  amended  to  show  the  filing  of  the  certificate 
and  that  its  sufficiency  was  questioned.  There  is  nothing 
in  the  record  indicating  that  either  Macri  Company  or 
the  Continental  Casualty  Company  were  mislead  or 
prejudiced  in  any  way  in  their  business  dealings  with 
Schaefer  or  in  this  litigation  by  reason  of  his  failure  to 
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file  the  assumed  name  certificate  prior  to  trial. 

It  is  respectfully  contended,  therefore,  that  Schaefer 
is  entitled  to  a  decision  that  he  had  capacity  to  sue  in 
the  District  Court. 

vn. 

SCHAEFER  IS  ENTITLED  TO  RECOVER  FROM 
MACRI   COMPANY  AND   CONTINENTAL  CAS- 
UALTY COMPANY  THE  AMOUNT  OF  HIS 
CLAIM,  UNDER  THE  MILLER  ACT 

The  basis  for  this  contention  is  that  it  has  already 
been  demonstrated  under  the  previous  headings  of  this 
brief  that  Schaefer  has  a  right  to  recover  from  Macri 
Company  either  the  full  amount  of  his  costs  and  ex- 
penses, together  with  overhead  and  profit,  less  what  he 
has  already  received,  or  the  amount  of  his  extra  costs 
and  expenses,  together  with  overhead  and  profit,  plus 
the  sum  remaining  unpaid  on  the  subcontract. 

It  is  established  beyond  doubt  that  if,  under  the  law 
of  contracts,  a  subcontractor  has  a  right  to  a  judgment 
against  the  general  contractor  by  reason  of  having  fur- 
nished labor  or  materials  in  the  prosecution  of  the  work 
provided  for  in  the  prime  contract  for  the  construction 
of  a  public  work  of  the  United  States,  he,  the  subcon- 
tractor, is  entitled  to  a  judgment  likewise  against  the 
surety  on  the  payment  bond  of  the  general  contractor, 
by  reason  of  the  terms  of  the  Miller  Act,  40  U.S.C.A., 
Section  270  a  to  270  d. 
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In  each  of  the  following  six  cases  it  was  held  that 
the  subcontractor  was  entitled  to  a  judgment  against 
the  surety  under  the  Miller  Act  for  the  reason  that, 
under  the  law  of  contracts,  the  subcontractor  had  a 
right  to  recover  from  the  general  contractor. 

(1)  United  States  v.  Zara  Contracting  Co.,  146  Fed. 
2d.  606  (CCA.  2).  In  that  case  the  court  allowed  a 
recovery  against  both  in  quantum  meruit  in  reliance 
upon  the  general  law  of  contracts. 

(2)  United  States  v.  John  A.  Johnson  Contracting 
Corp.,  139  Fed.  2d.  274,  Cert.  Den.  321  U.S.  797  (CCA. 
3).  The  court  allowed  a  recovery  based  upon  the  general 
law  of  contracts,  in  reliance  upon  the  Restatement, 
Williston  on  Contracts  and  a  number  of  decisions. 

(3)  Great  Lakes  Construction  Co.  v.  Republic  Crea- 
soting  Co.,  139  Fed.  2d.  456  (CCA.  8).  The  court  per- 
mitted a  recovery  in  quantum  meruit  following  a  breach 
on  the  part  of  the  general  contractor. 

(4)  Lange  v.  United  States,  120  Fed.  2d.  886  (CCA. 
4).  The  court  applied  the  law  of  contracts  of  Maryland 
and  decided  that  a  promise  of  the  general  contractor  was 
supported  by  adequate  consideration. 

(5)  United  States  v.  Standard  Accident  Ins.  Co., 
106  Fed.  2d.  200  (CCA.  7).  In  that  case  the  court 
allowed  a  recovery  of  a  sum  considerably  in  excess  of 
the  amount  specified  in  the  subcontract,  for  the  reason 
that  the  subcontractor  and  the  general  contractor  en- 
tered into  a  binding  contract  by  which  the  latter  agreed 
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to  pay  a  greater  sum  than  that  specified  in  the  sub- 
contract. 

(6)  Royal  Indemnity  Co.  v.  Woodbury  Granite  Co., 
101  Fed.  2d.  689  (Ct.  App.  D.C.).  The  court  held  that 
the  surety  of  the  general  contractor  is  liable  whenever 
the  general  contractor  himself  is  liable. 

It  has  been  repeatedly  held  that  a  recovery  may  be 
allowed  under  the  Miller  Act  against  both  the  general 
contractor  and  his  surety,  for  labor  or  materials  fur- 
nished under  orders  or  requests  by  the  general  contractor 
in  modification  of  the  subcontract. 

(1)  Dow  V.  United  States,  154  Fed.  2d.  707  (CCA. 
10).  The  subcontract  provided  that  the  banks  of  ex- 
cavations should  be  vertical  and  that  the  subcontractor 
should  perform  his  work  as  directed  by  the  general  con- 
tractor. The  latter  directed  the  subcontractor  to  cut  the 
banks  on  a  one  to  one  slope  and  the  subcontractor  com- 
plied. The  court  held  that  the  subcontractor  was  entitled 
to  recover  for  the  extra  work  done  by  him  in  cutting  the 
banks  on  a  slope. 

(2)  Ross  Engineering  Co.  v.  Pace,  153  Fed.  2d.  35 
(CCA.  4).  A  recovery  was  allowed  in  that  case  for 
extras  ordered  orally  by  the  general  contractor,  in  spite 
of  a  provision  in  the  subcontract  that  extra  work  should 
be  ordered  in  writing. 

(3)  United  States  v.  Standard  Accident  Insurance 
Co.,  supra,  106  Fed.  2d.  200  (CCA.  7).  The  court  en- 
forced an  express  agreement  to  pay  for  extra  work  done 
by  the  subcontractor. 


82  Continental  Casualty  Co.  vs. 

(4)  United  States  v.  Otis  Williams  &=  Co.,  30  Fed. 
Sup.  590  (D.  Ct.  Ida.).  The  plaintiff  was  permitted  to 
recover  for  extra  work  required  by  changes  made  by  the 
government. 

(5)  United  States  v.  Mathew  Cummings  Co.,  27 
Fed.  Sup.  405  (D.Ct.  Mass.)  The  plaintiff  recovered 
for  extra  work  orally  ordered  by  the  general  contractor, 
in  spite  of  a  term  in  the  subcontract  which  declared 
that  no  charges  for  extras  would  be  allowed  unless 
ordered  in  writing. 

In  conformity  to  the  principle  that  if  a  subcontractor 
is  entitled  to  a  judment  against  the  general  contractor 
under  the  law  of  contracts,  he  has  a  right  to  a  judg- 
ment against  the  surety,  it  has  been  held  that  there 
need  not  be  a  bilateral  contract  between  the  subcon- 
tractor and  the  general  contractor  to  justify  a  recovery 
against  the  latter  and  his  surety,  and  that  a  unilateral 
contract  is  a  sufficient  basis  for  a  recovery  against  both. 

(1)  United  States  v.  John  A.  Johnson  Contracting 
Corp.,,  supra,  139  Fed.  2d.  274,  Cert.  Den.  321  U.S. 
797  (CCA.  3).  The  court  said  that  the  judgment 
entered  in  favor  of  the  subcontractor  in  the  trial  court 
could  be  sustained  on  either  of  two  grounds:  (a)  The 
subcontractor's  performance  of  the  work  created  a  uni- 
lateral contract,  (b)  His  performance  amounted  to  an 
acceptance  of  the  general  contractor's  offer,  thus  creating 
a  bilateral  contract. 

(2)  United  States  v.  American  Surety  Co.,  200  U.S. 
197,   50  L.  Ed.  437,   26  S.   Ct.   168.    This  case  clearly 
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establishes  that  it  is  immaterial  under  what  sore  of  ar- 
rangement the  labor  or  materials  are  furnished,  a  view 
which  is  plainly  supported  by  the  statute  itself,  40 
U.S.C.A.,  Section  270  b.  The  plaintiff  in  that  case  per- 
formed services  for  a  subcontractor  and  not  for  the  gen- 
eral contractor.  The  court  held  that  the  labor  and 
materials  thus  furnished  were  within  the  obligation  of 
the  surety,  saying: 

"The  obligation  is  'to  make  full  payments  to  all  per- 
sons supplying  it  (the  general  contractor)  with 
labor  or  materials  in  the  prosecution  of  the  work 
provided  for  in  said  contract.'  This  language,  read 
in  the  light  of  the  statute  looks  to  the  protection 
of  those  who  supply  the  labor  or  materials  pro- 
vided for  in  the  contract,  and  not  to  the  particular 
contract  or  engagement  under  which  the  labor  or 
materials  were  supplied." 

As  already  pointed  out  in  the  argument  under  the 
previous  headings  and  in  the  previous  discussion  under 
this  heading,  a  term  in  a  contract  that  extra  compen- 
sation will  not  be  allowed  unless  the  work  is  ordered 
in  writing,  does  not  prevent  the  recovery  of  the  rea- 
sonable value  of  such  extra  work  or  the  contract  price 
for  it,  from  the  general  contractor  and  his  surety. 

(1)  Ross  Engineering  Co.  v.  Pace,  supra^  153  Fed. 
2d.  35  (CCA.  4).  The  court  based  its  decision  on 
the  fact  that  from  the  beginning  the  parties  ignored 
the  provisions  in  the  contract  with  respect  to  written 
orders,  and  held  that  such  conduct  amounted  to  a 
waiver  of  the  contract  requirement. 

(2)  United  States  v.  Mathew  Cummings  Co.,  supra, 
27  Fed.  Sup.  405  (D.  Ct.  Mass.) 
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There  may  be  a  recovery  against  the  general  con- 
tractor and  his  surety,  of  the  contract  price,  where  the 
only  breach  has  been  the  failure  to  pay  for  the  labor 
or  materials. 

(1)  Anderson  v.  United  States,  151  Fed.  2d.  945 
(CCA.  9)  Here  recovery  was  permitted  on  a  written 
agreement  modifying  the  original  contract. 

(2)  Royal  Indemnity  Co.  v.  Woodbury  Granite 
Co.,  supra,  101  Fed.  2d.  689  (Ct.  App.  D.  C).  The  court 
held  that  the  surety  of  the  general  contractor  is  bound 
by  the  contract  price  in  a  suit  by  a  subcontractor, 
except  in  a  case  of  collusion,  fraud  or  such  overreaching 
as  will  shock  the  conscience. 

There  may  be  recovery  against  the  general  contrac- 
tor and  his  surety  in  quantum  meruit  for  the  reason- 
able value  of  the  labor  and  materials  furnished,  where 
the  general  contractor  has  been  guilty  of  a  breach  of 
contract. 

United   States    v.    Zara    Contracting    Co.,    supra 

146  F.  2d.  606  (CCA.  2). 
Great  Lakes  Construction  Co.  v.  Republic  Creo- 

soting  Co.,  supra,  139  Fed.  2d.  456  (CCA.  8). 

The  measure  of  recovery  in  an  action  against  the 
general  contractor  and  his  surety  based  upon  the  fur- 
nishing of  labor  or  materials,  is  not  simply  the  value  of 
the  benefit  conferred  upon  the  general  contractor,  but 
is  the  value  of  the  labor  or  materials  in  the  open  market. 
If  the  market  value  is  adopted  as  the  measure  of  re- 
covery, it  is  evident  that  such  recovery  shall  include 
reasonable   overhead   and   profit  in   addition   to   actual 
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expenditures,  inasmuch  as  any  one  offering  to  furnish 
labor  or  materials  in  the  open  market  will  include  ov- 
erhead and  profit  in  figuring  the  amount  of  his  offer. 

United  States  v.  Zara  Contracting  Co.,  supra,  146 
Fed.  2d.  606  (CCA.  2). 

The  court  is  referred  to  the  discussion  of  this  prin- 
ciple of  contract  law  under  heading  I,  and  to  the  au- 
thorities there  cited.  The  cases  considered  were  not 
brought  under  the  Miller  Act,  with  the  exception  of 
the  Zara  case,  but  the  principle  is  equally  applicable 
to  either  sort.  For  reference,  these  authorities  are  cited 
again. 

Restatement   of   the   Law   of   Contracts,    Section 

347  (1)  (a)  Comment  c. 
3  Williston  on  Contracts,  Section  1480. 
Soiarelli  Bros.  v.  Elgin,  129  Fed.  2d.  785  (CCA. 

4). 
Schwasnick  v.  Blandin,  65  Fed.  2d.  354  (CCA. 

2). 
Nelson  v.  City  of  Seattle,  180  Wash.  1,  38  P.  2d. 
1034. 

The  only  question  remaining  is  whether  Schaefer's 
recovery  under  the  Miller  Act  may  properly  include  all 
the  items  which  were  allowed  by  the  trial  court.  It 
appears  advisable  to  first  cite  the  cases  which  declare 
what  expenditures  are  proper  elements  of  a  recovery 
against  the  surety  on  the  general  contractor's  pay- 
ment  bond. 

(1)  Brogan  v.  National  Surety  Co.,  246  U.  S.  257, 
62  L.  Ed.  703,  38  S.  Ct.  250.  Groceries  furnished  to 
the   general   contractor   to   provide   board   for   his   em- 
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ployees,  were  held  to  be  proper  items  for  the  reason 
that  the  general  contractor  found  it  necessary  to  fur- 
nish board.  The  court  said  that  the  statute  must  be 
construed  liberally  in  favor  of  those  who  furnish  labor 
and  materials  and  added  that  it  had  repeatedly  re- 
fused to  limit  the  act  to  labor  and  materials  directly 
incorporated  into  the  public  work  itself.  The  court 
gave  the  following  examples  of  proper  items:  cartage 
and  towage  of  material;  drawings  and  patterns  used  in 
making  molds;  labor  although  at  a  considerable  dis- 
tance from  the  construction  site,  including  the  labor 
of  those  making  repairs  of  facilities;  rental  of  equip- 
ment belonging  to  another;  expenses  of  loading  ma- 
terials, and  freight  to  the  place  where  used. 

(2)  United  States  v.  Zara  Contracting  Co.,  supra, 
146  Fed.  2d.  606  (CCA.  2).  Rental  paid  to  another  for 
use  of  his  equipment  was  held  to  be  proper. 

(3)  Glassell -Taylor  Co.  v.  Magnolia  Petroleum  Co., 
153  Fed.  2d.  527  (CCA.  5).  Expenditures  for  gaso- 
line and  oil  used  in  necessary  trucks  were  held  to  be 
recoverable. 

(4)  United  States  v.  Seabord  Surety  Co.,  26  Fed. 
Sup.  681,  affirmed  106  Fed.  2d.  355  (CCA.  9).  The 
cost  of  workmen's  compensation  insurance  is  a  pro- 
per item. 

(5)  United  States  v.  Ambursen  Dam  Co.,  3  Fed. 
Sup.  548  (D.  Ct.  Cal.).  Minor  and  incidental  repairs 
which  are  made  necessary  by  the  use  of  machinery 
in   the   prosecution   of  the   work,   are   within   the   obli- 
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gation  of  the  bond  as  are  steel,  nuts,  bolts  and  washers. 

"Labor  (Tr.  1252),"  "Batching  (Tr.  1256,  1297, 
1328),"  "Payroll  insurance  (Tr.  1253),"  "Payroll  taxes 
(Tr.  1254),"  are  all  allowable  as  labor.  Batching  repre- 
sents the  mixing  of  aggregate  by  another  company.  The 
items  of  payroll  insurance  and  taxes  are  allowable  on 
the  principle  of  necessity,  as  labor  can  not  be  em- 
ployed without  making  such  payments.  "Truck  hire 
(Tr.  1254,  1296),"  and  "Equipment  rental  (Tr.  1254)," 
are  allowable  as  they  represent  sums  paid  for  the 
rental  of  equipment  belonging  to  others.  "Small  Tools 
(Tr.  1254),"  and  "Hardware  (Tr.  1255),"  are  proper 
as  expendable  items.  "Equipment  repair  and  mainten- 
ance (Tr.  1254,  1298),"  are  allowable  as  minor  repairs 
made  necessary  by  the  use  of  machinery.  "Gasoline  (Tr. 
1255),"  and  "Oil  (Tr.  1255),"  are  allowable  as  expend- 
able supplies.  "Form  oil,"  "Metal  pipe  plugs"  which 
were  made  especially  for  use  on  this  job,  "Hunt  Pro- 
cess and  Sealcure  (Tr.  1255),"  "Sisalkraft  Paper," 
"Lumber  for  cement  shed,"  and  "Roofing  for  cement 
shed  (Tr.  1256),"  are  proper  as  materials  used  in  the 
prosecution  of  the  work,  the  first  four  of  these  items 
being  used  in  the  actual  construction  of  the  concrete 
structures,  and  the  last  two  being  incorporated  in  a 
cement  shed  used  by  Schaefer.  The  remaining  items 
should  be  included  as  necessary  expenses. 
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Answer  to  Contentions  of  Continental  Casualty 
Company  that  there  is  No  Liability  on  its  Bond. 

Several  cases  bearing  on  the  question  of  its  liability, 
are  cited  in  its  brief. 

United  States  v.  Seaboard  Surety  Co.,  26  Fed,  Sup. 
681  (D,  Ct.  Mont.).  The  plaintiff,  a  subcontractor, 
sought  by  this  action  to  recover  profits  lost  by  it  due 
to  the  delay  of  the  general  contractor.  The  latter  was 
compelled  to  discontinue  work  because  of  insolvency. 
The  plaintiff  then  refused  to  perform  further  and  his 
surety  completed  the  work.  The  court  held  that  the 
plaintiff  was  not  entitled  to  recover  damages  for  loss 
of  profits. 

This  case  has  no  application  to  the  present  situa- 
tion for  the  reason  that  Schaefer  is  not  attempting  to 
recover  damages  for  loss  of  profits  which  he  might 
have  earned  under  other  circumstances  than  those  which 
actually  existed.  Schaefer  is  attempting  to  recover  an 
item  of  profit  in  order  that  his  total  recovery  may 
amount  to  the  market  value  of  the  labor  and  materials 
furnished  by  him. 

L.  P.  Friestedt  Co.  v.  U.  S.  Fire  Proofing  Co.,  125 
Fed,  2d.  1010  (CCA,  10).  This  case  is  likewise  inapplic- 
able for  the  reason  that  it  was  an  action  for  damages  for 
breach  of  contract  which  is  indicated  in  the  first  para- 
graph of  the  quotation  in  the  Continental  Casualty  Com- 
pany's brief,  page  57.  The  opinion  further  indicates  that 
the  plaintiff  was  not  attempting  to  recover  in  quantum 
meruit.  The  only  decision  relied  upon  by  the  court  was 
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the  Seaboard  Surety  Company  case  just  discussed 
which  was  clearly  an  action  for  damages  for  breach  of 
contract. 

In  the  last  paragraph  of  the  quotation  appearing  on 
page  58  of  the  brief,  the  court  said  that  there  could  be 
no  recovery  for  the  reason  that  the  extra  work  for  which 
the  plaintiff  sought  recovery  did  not  arise  under  the 
contract  but  outside  of  it  for  the  reason  that  the  extra 
work  was  made  necessary  by  the  general  contractor's 
failure  to  perform  his  duties  under  the  subcontract. 

United  States  v.  Maryland  Casualty  Co.,  54  Fed. 
Sup.  290  (D.  Ct.  La.),  affirmed  147  Fed.  2d.  423  (CCA. 
5).  The  plaintiff  here  sought  damages  for  breach  of 
contract  and  not  the  reasonable  value  of  labor  or  mater- 
ials furnished  by  him. 

United  States  v.  John  A.  Johnson  &  Sons,  65  Fed. 
Sup.  514  (D.  Ct.  Md.).  Here  also,  the  subcontractor 
sought  to  recover  damages  as  such,  resulting  from  the 
general  contractor's  breach  of  contract.  The  court  relied 
upon  the  Friestedt  case  in  stating  that  the  subcontractor 
was  not  entitled  to  recover  from  the  surety.  It  appears 
that  the  real  basis  for  the  court's  decision,  however,  was 
the  fact  that  the  subcontractor  was  proceeding  impro- 
perly in  attempting  to  assert  his  rights  by  means  of  a 
counter-claim  filed  in  a  suit  pending  against  the  surety. 
In  any  event,  in  discussing  the  merits  of  the  controversy, 
the  court  fell  into  the  same  error  as  the  court  in  the 
Friestedt  case  by  declaring  that  a  subcontractor  is  not 
entitled  to  recover  for  anything  except  "labor  and  ma- 
terial actually  called  for  by  the  contract  between  the 
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general  contractor  and  the  government,  which  is  made 
a  part  of  the  contract  between  the  general  contractor 
and  the  subcontractor." 

These  four  cases  were  cited  by  the  Continental  Cas- 
ualty Company  in  support  of  its  contention  that  Schae- 
fer  is  not  entitled  to  recover  from  it  because  the  work 
done  by  him  does  not  fall  within  the  classification  of 
"labor  and  material  in  the  prosecution  of  the  work  pro- 
vided for  in  said  contract  (the  prime  contract),"  or  if 
any  of  such  work  was  within  such  classification  there  is 
no  evidence  segregating  that  portion  from  the  remainder 
(Brief  48,  49). 

Here  also,  it  must  be  borne  in  mind  that  Macri  Com- 
pany were  guilty  of  willful  breaches  of  the  subcontract. 
Stating  this  in  another  way,  Macri  Company  volun- 
tarily turned  over  part  of  their  work  to  Schaefer  who  did 
what  was  required  to  be  done  to  complete  the  project, 
under  the  conditions  which  existed.  Everything  done  by 
him  was  "work  provided  for  in  said  contract,"  when 
those  words  are  given  their  natural,  normal  meanings. 
When  his  men  fine  graded  an  excavation,  carried  forms 
back  to  the  yard  for  repairs,  or  did  anything  else  which 
Macri  Company  imposed  on  them,  they  performed 
"work  provided  for  in  said  contract"  as  surely  as  when 
they  poured  concrete.  Everything  done  by  him  contribu- 
ted to  the  completion  of  the  project.  He  completed  the 
job  in  the  only  way  it  could  have  been  done.  The  mere 
fact  that  the  cost  of  doing  it  as  he  did,  was  greater 
than  his  cost  would  have  been  normally  does  not  mean 
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that  the  work  was  not  of  the  kind  "provided  for  in  said 
contract." 

If  the  courts  deciding  the  Friestedt  and  Johnson 
cases  believed  that  there  can  be  no  recovery  from  the 
surety,  of  the  reasonable  value  of  extra  labor  and  mater- 
ials actually  furnished  by  a  subcontractor  under  such 
circumstances  as  to  permit  a  recovery  against  the  gen- 
eral contractor,  simply  because  they  are  supplied  by  him 
because  of  the  general  contractor's  default,  it  is  respect- 
fully submitted  that  these  courts  were  mistaken  in  their 
view  of  the  law.  The  Supreme  Court  of  the  United 
States  had  previously  held  in  the  case  of  the  United 
States  V.  American  Surety  Co.,  supra,  200  U.  S.  197,  50 
L.  Ed.  437,  26  S.  Ct.  168,  that  the  statute  is  concerned 
with  the  protection  of  those  who  furnish  labor  and  ma- 
terials to  the  project,  and  not  with  "the  particular  con- 
tract or  engagement  under  which  the  labor  or  materials 
were  supplied."  It  is  contended,  therefore,  that  the  mere 
fact  that  the  subcontractor  may  have  performed  the  obli- 
gations of  another  in  furnishing  labor  and  materials,  does 
not  mean  that  he  can  not  recover  the  value  of  them  from 
the  surety. 

This  view  finds  added  support  in  the  cases  already 
cited  under  this  heading,  and  particularly  in  each  of  the 
following : 

(1)  United  States  v.  Mathew  Cummings  Co.,  27  Fed. 
Sup.  405  (D.  Ct.  Mass.).  Equipment  furnished  by  one 
contractor  was  defective  and  it  was  necessary  for  the 
plaintiff,  another  subcontractor,  to  do  extra  work  to  put 
it  in  proper  condition.  The  court  held  that  the  plaintiff 
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was  entitled  to  recover  for  the  work  done  in  reconstruct- 
ing such  equipment. 

(2)  United  States  v.  Otis  Williams  &  Co.,  30  Fed. 
Sup.  590  (D.  Ct.  Ida.).  The  plaintiff,  a  subcontractor, 
performed  certain  work  on  a  canal.  When  partly  through 
the  project,  the  government  officers  relocated  it  and  the 
plaintiff's  work  became  more  difficult  and  extended 
over  a  greater  period  of  time.  The  court  held  that  the 
plaintiff  was  entitled  to  recover  a  sufficient  sum  to  make 
him  whole. 

There  is  no  reason  whatever  for  adopting  a  forced 
and  unreasonable  construction  of  the  Miller  Act  and 
this  bond,  in  the  face  of  the  positive  assertions  of  the 
Supreme  Court  that  the  statute  and  the  bond  must  be 
liberally  construed  in  determining  who  is  protected 
thereby  and  for  what  items. 

Standard  Accident  Ins.  Co.  v.  United  States,  302 
U.  S.  442,  82  L.  Ed.  350,  58  S.  Ct.  314. 

Brogan  v.  National  Surety  Co.,  246  U.  S.  257, 
62  L.  Ed.  703,  38  S.  Ct.  250. 

With  respect  to  the  fact  that  some  of  Schaefer's  men 
were  idle  part  of  the  time  because  of  Macri  Company's 
breaches  of  contract,  it  must  be  conceded  that  this 
idleness  was  a  minor  part  of  Macri  Company's  imposi- 
tion on  him.  He  could  not  discharge  his  men  on  each 
occasion  they  were  required  to  wait.  Consequently,  he 
is  entitled  to  recover  the  full  amount  of  wages  paid 
them  on  the  principle  of  necessity  heretofore  discussed 
under  this  heading.  Furthermore,  the  contention  of 
the  Continental  Casualty  Company  that  because  there 
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was  no  evidence  segregating  the  amount  of  wages  paid 
for  idle  time,  from  the  remainder,  Schaefer  is  not  en- 
titled to  recover  anything,  has  been  fully  answered  in 
the  argument  under  heading  V.  It  would  seem  to  be  in 
keeping  with  the  Supreme  Court's  decisions,  to  declare 
that  a  paid  surety,  who  has  presumably  made  an  in- 
vestigation of  his  principal,  assumes  the  risk  of  the 
principal's  willful  breaches  of  contract  which  render 
exact  proof  of  the  extent  of  recovery  impossible,  rather 
than  the  one  who  in  the  utmost  good  faith  performs  his 
obligations  in  reliance  on  the  integrity  of  the  principal 
and  his  surety. 

Finally,  it  is  contended  by  the  Continental  Casualty 
Company  that  Schaefer  is  not  entitled  to  recover  the 
item  of  profit.  In  the  cases  listed  in  support  of  that  con- 
tention in  its  brief,  page  68,  only  the  first,  second  and 
fifth  have  anything  whatever  to  do  with  that  question. 

United  States  v.  Davidson,  71  Fed.  Sup.  401  (D.  Ct. 
Ida.).  In  entering  judgment  for  the  subcontractor,  the 
court  disallowed  an  item  for  profit,  without  any  discus- 
sion of  the  question  and  without  citing  any  authorities. 

United  States  v.  Great  Annerican  Indemnity  Co., 
30  Fed.  Sup.  613  (D.  Ct.  N.  H.).  Here  also  the  trial 
court  in  entering  judgment  for  the  plaintiff,  a  subcon- 
tractor, declined  to  include  an  award  for  profit.  The 
court  discussed  the  question  and  cited  three  cases,  two 
of  which  have  no  bearing  on  the  question.  The  third  is 
considered  below. 

Theobald- J ansen  Electric  Co.  v.  P.  H.  Meyer  Co.,  11 
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Fed.  2d.  27  (CCA.  10).  Here  the  general  contractor  en- 
tered into  an  agreement  with  another  company,  the  in- 
tervenor,  by  which  the  latter  agreed  to  assume  the  ob- 
ligations of  the  general  contractor  on  a  certain  construc- 
tion project,  in  return  for  half  of  the  profit  to  be  de- 
rived from  it.  The  intervenor,  after  the  work  was  com- 
pleted, intervened  in  this  action  against  the  surety  of 
the  general  contractor  to  recover  the  compensation  which 
the  latter  had  agreed  to  pay,  namely,  half  of  the  profit 
to  be  derived  from  the  project.  The  court  denied  a  re- 
covery, declaring  that  inasmuch  as  the  general  contrac- 
tor could  not  sue  his  own  surety,  neither  could  the  in- 
tervenor. 

It  is  obvious  that  this  decision  is  not  an  authority 
for  the  proposition  that  a  subcontractor  is  not  entitled 
to  recover  profit  as  an  item  making  up  the  market  value 
of  his  performance. 

Respectfully  submitted, 

Olson  &  Palmer, 

Stuart  W.  Hill, 

Attorneys  for  the  Appellee 
M.  C  Schaefer,  an  Individual, 
doing  business  as  Concrete 
Construction  Company. 
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REPLY  BRIEF   OF  CROSS  APPELLANTS   MACRI 

JUEISDICTION 

The  jurisdictional  point  raised  by  appellee  Schaefer 
lias  been  previously  decided  by  the  court  and  an 
order  entered  on  March  31,  1948,  which  order  has 
become  and  is  the  law  of  the  case  on  this  appeal.  The 
jurisdictional  point  raised  by  Macris  (MB  1,  60)  has 
not  been  answered  by  Schaefer. 


STATEMENT  OF  THE  CASE 

In  reply  to  appellee's  brief  and  to  conserve  space 
herein,  we  respectfully  indicate  that  brief  as  "  Schaef- 
er's  brief,"  with  citation  thereto  as  "SB"  and  the 
page.  Similarly,  we  have  indicated  the  brief  of  cross 
appellants  Macri  as  "Macris'  brief,"  with  citation 
thereto  as  "MB"  and  the  page. 

The  following  astonishing  assertion  is  found  at 
the  start  of  appellee's  statement  case  (SB  4):  "It 
is  not  claimed  by  anyone  that  any  portion  of  Schaef- 
er's  work  was  done  improperly,  or  that  he  was  re- 
sponsible for  any  delay  in  completion."  Contrary 
thereto,  two  citations  will  suffice:  A  special  sub-divi- 
sion "unskilled  subcontract  operations"  at  MB  71-72; 
and  the  statement  at  MB  14-17. 

Similarly,  appellee's  statement  of  case  concludes 
(SB  25)  with  a  claim  made  by  M.  C.  Schaefer  at  trial 
that  one  of  Macris'  attorneys  had  stated  in  a  Seattle 
negotiation  conference  prior  to  trial:  "You  may  have 
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a  good  legitimate  claim  against  Sam  Macri  Com- 
pany." The  transcript  (Tr.  2023-2027)  is  a  complete 
refutation  of  any  merit  to  the  quotation,  any  justi- 
fication for  using  it  or  any  trial  court  sanction  thereto. 

Between  such  a  start  and  such  a  finish  for  the  state- 
ment of  case  appellee's  brief  employs  consistently  a 
method  of  indirection,  evasion  and  generality.  It 
quotes  Schaefer  witnesses'  interpretations  of  what 
Sam  Macri  and  members  of  his  field  forces  said,  with- 
out giving  the  court  benefit  of  the  denial  of  those 
statements  in  the  record  by  the  latter.  It  avoids  any 
answer  to  the  presentation  at  MB  10-12  that  a  vast 
majority  of  the  structures  were  small  and  shallow  box 
structures  without  any  bank  excavation  problem  in- 
volved. It  avoids  any  answer  to  the  contents  of  the 
government  inspectors'  daily  field  reports  about 
Schaefer  subcontract  derelictions,  as  shown  by  Exs. 
13a,  b,  c;  13d-l,  inch;  13m  and  subnumbers;  13o  and 
subnumbers;  and  13n  (MB  19).  Similarly,  it  avoids 
any  answer  to  the  government  concrete  engineer's  re- 
port shown  by  Ex.  17a  (MB  18). 

Appellee's  statement  of  case  brushes  aside  the  whole 
Nelson  deposition  presentation  (MB  18-24)  by  a  sin- 
gle paragraph  (SB  23),  referring  to  Nelson  as  "an 
assistant  director"  instead  of  the  engineer  actively 
in  charge  of  1062  field  work  as  it  progressed  (MB  20). 
That  paragraph  (SB  23)  is  only  one  of  confession  and 
avoidance  of  the  14.5%  overrun  of  concrete  by  Schaef- 
er. It  avoids  Schaefer 's  own  expert  Buf ton's  state- 
ment that  an  overrun  of  concrete  exceeding  5%  would 
indicate  unskilled  operations  (Tr.  1205,  1207;  MB 
72).  and  Hance's  undisputed  testimony  of  variable 
widths  of  the  Schaefer  concrete  walls  (Tr.  1924;  MB 
72). 


Similarly,  appellee's  statement  avoids  answering 
the  appellant  Continental  Casualty  Company's  dis- 
cussion of  testimony  of  Schaefer's  accountant  Hen- 
dershott  (Br.  Con.  Cas.  20-22,  incorporated  at  MB  29) 
and  Schaefer's  intentional  failure  to  keep  costs  (Br. 
Con.  Cas.  13-17,  incorporated  MB  28). 

At  SB  8  an  excerpt  from  the  court's  memorandum, 
regarding  job  staking  by  Macris'  superintendent  Ash- 
ley is  quoted,  notwithstanding  the  full  statement  as 
to  Ashley's  stakings  with  citation  to  the  record  at 
Tr.  1876-7,  shows  that  such  quoted  reference  thereto 
is  inapt  (MB  66). 

We  cannot,  and  do  not,  concur  in  the  suggested 
change  of  the  transcript  record  at  p.  1723  from  40  to 
400  batches  of  concrete,  as  mentioned  in  the  last  para- 
graph on  p.  24  of  the  Schaefer  brief  to  bolster  the 
tabulation  discussed  at  that  point. 

Appellee's  statement  of  case  is  so  replete  with  gen- 
eralities from  the  record  that  space,  as  limited  by  this 
court's  rules  for  reply  briefs,  will  not  permit  any 
replying  thereto  in  detail.  We  therefore  must  re- 
spectfully redirect  the  court's  attention  to  MB  2-29, 
to  appellant  Continental  Casualt}^  Company's  brief 
at  pp.  13-17,  20,  and  22,  incorporated  by  reference 
thereto  at  MB  27-28,  and  particularly  to  the  subcon- 
tract provisions  at  MB  5-10,  inch,  which  are  not  cov- 
ered in  the  Schaefer  brief. 

REPLY  TO  ARGUMENT 

The  logical  progression,  the  authoritative  basis  and 
the  conclusions  reached  in  the  legal  argument  of  the 
cross  appellants  Macri  (MB  36-75)  are  uninterrupted 
and  unweakened  by  the  points  and  authorities  raised 
in  Schaefer's  brief,  it  is  submitted.  Reply  is  made  to 


those  points  and  authorities  under  the  same  Roman 
numeral  heading  as  that  given  in  the  Schaefer  brief 
for  the  convenience  of  the  court.  No  reply  is  made 
herein  to  VII,  counsel  being  willing  to  adopt  such 
reply  thereto  as  may  be  made  by  Continental  Cas- 
ualty Company. 

I. 

Counsel  for  Schaefer  concede  as  follows  (SB  31): 
That  Schaefer  elected  to  treat  any  breaches  by  Macris 
as  partial  breaches  and  to  continue  performance  of 
the  subcontract,  that  there  can  be  no  recovery  in 
quasi  contract  (qtuintum  meridt),  and  that  the  only 
remedy  available  to  Schaefer  for  the  partial  breaches 
of  contract  is  for  damages  measured  by  the  increased 
cost  of  his  performance  due  to  such  partial  breaches, 
except,  counsel  assert,  Macris'  breaches  were  wilful. 

It  is  not  conceded  by  Macris  that  they  either 
breached  the  contract  wilfully  or  otherwise  (MB  2). 
In  any  event,  however,  it  must  be  apparent  that  the 
point  of  wilfulness  has  no  materiality  on  the  question 
of  whether  or  not  those  breaches  were  waived  by 
Schaefer.  See  12  Am.  Jur.  Contracts,  Sec  390,  quoted 
MB  Appendix  1;  3  WiUiston  on  Contracts,  Sec  687. 
The  substantial  performance  doctrine  is  inapplicable. 
This  doctrine  is  an  equitable  doctrine  advanced  to 
prevent  forfeitures  and  hardships  in  situations  where 
a  claimant  has  been  guilty  of  partial  contractual 
breaches  and  would  be  precluded  from  recovering  the 
contract  price  under  strict  law  requiring  that  a  con- 
tract must  be  fully  performed,  12  Am.  Jur.,  Contract, 
Sec.  343;  Patrick  v.  Bonthius,  13  W.  (2)  210,  124  P. 
(2)  550.  Under  that  doctrine,  the  conduct  of  the  party 
charged  with  contractual  breach  is  material.  But,  in 


the  instant  case,  it  is  the  conduct  of  Schaefer  which  is 
material,  not  the  conduct  of  Macris  or  the  wilfulness 
or  involuntary  nature  of  their  asserted  breaches. 
Schaefer  could  and  did,  as  his  counsel  have  conceded, 
elect  to  treat  any  breaches  by  Macris  as  partial 
breaches,  whether  or  not  such  breaches  are  said  to 
be  wilful.  It  is  noteworthy,  but  understandable,  that 
coimsel  have  cited  not  one  case  supporting  their 
contention  that  the  so-called  wilfulness  of  Macris' 
breaches  prevented  such  an  election  and  waiver  of 
the  total  nature  thereof.  One  suspects  that  counsel 
for  Schaefer  dusted  off  this  well-known  doctrine  of 
substantial  performance  simply  because  the  term 
"wilful  breach"  is  frequently  used  with  it. 

Manifestly,  there  is  no  unjust  enrichment  situation 
present  (SB  34),  for  Schaefer 's  entire  performance 
was  for  an  agreed  exchange  —  the  contract  price. 
Schaefer  may  not  have  made  an  advantageous  con- 
tract, but  by  his  own  election  he  elected  to  keep  the 
contract  in  effect,  and  his  only  available  action  is  for 
damages.  U.  S.  v.  Wyckoff  Pipe  &  C.  Co.,  271  U.  S. 
263,  46  Sup.  Ct.  503,  70  L.  Ed.  938. 

The  cases  cited  by  Schaefer  (SB  27-30)  are  not 
apposite,  as  has  been  pointed  out  (MB  42-43),  because 
they  involve  total  breach  situations  where  there  has 
been  no  completion  of  the  contractual  performance 
and  waiver  of  such  total  breaches,  where  the  non- 
breaching party  has  exercised  his  election  to  rescind 
the  contract  and  sue  on  quantum  meruit,  rather  than 
electing  to  continue  performance  as  Schaefer  did  in 
the  instant  case.  The  case  of  Nelson  v.  City  of  Seattle, 
180  Wash.  1,  38  P.  (2)  1034,  (SB  30),  in  no  sense 
expresses  a  contrary  view. 


6 

Schaefer's  contention  as  to  the  unliquidated  char- 
acter of  Macris'  performance  (SB  35),  is  without 
merit.  After  completion  of  the  performance  of  the 
contract  by  Schaefer  the  only  consideration  due  from 
Macris  was  the  payment  of  the  balance  of  the  con- 
tract price,  a  liquidated  debt.  The  proper  meaning 
and  application  of  Restatement  of  Contracts,  Sec.  350, 
is  made  clear  by  consideration  of  the  comments  and 
illustrations  to  that  section  and  the  fact  situations  of 
such  cases  as  Graves  v.  Smith,  7  Wash.  14;  Stark  v. 
Magnuson,  2  N.  W.  (Minn.)  (2)  814.  The  case  of 
Nelson  v.  City  of  Seattle,  supra  (SB  36),  is  not  in 
point. 

The  discussion  (SB  36-38),  concerning  Schaefer's 
right  to  recover  overhead  and  profit  in  quantum 
meruit,  is  irrelevant  because  he  has  no  right  what- 
soever to  recover  in  quantum  meruit  for  work  done 
in  performance  of  the  subcontract.  Nelson  v.  City  of 
Seattle,  180  Wash.  1,  at  page  9,  38  P.  (2)  1034.  As 
heretofore  stated,  Schaefer  has  conceded  this  propo- 
sition to  be  sound  (SB  31).  Under  the  cases  of  Queen 
City  Const.  Co.  v.  Seattle,  3  W.  (2)  6,  99  P.  (2) 
407,  and  Harris  v.  Morgensen,  131  Wash.  Dec.  198 
(July  22,  1948),  work  done  in  the  performance  of  a 
contractual  obligation  will  not  support  even  an  ex- 
press promise. 

II. 

The  trial  court  expressly  found  there  was  no  modi- 
fication of  the  written  subcontract  (MB  24).  Schaefer 
contends  he  fully  performed  it  (SB  4).  Consequently, 
the  doctrine  of  promissory  estoppel  as  embodied  in 
Sec.  90  of  Restatement  of  Law  of  Contracts  has  no 
possible  application  to  this  case.  This  is  true  because 


there  would  be  no  detriment  sustained  by  Schaefer 
due  to  reliance  upon  any  otherwise  unenforcible 
promise  by  Macris.  Eather,  Schaefer 's  actions  were 
plainly  induced  by  the  terms  and  conditions  of  the 
valid  and  binding  subcontract  which  was  in  existence 
at  all  times  during  the  performance  of  specifications 
1062  and  the  terms  of  which  were  and  are  binding 
upon  the  parties.  For  any  detriment  or  damage  sus- 
tained by  Schaefer  because  of  any  of  the  conduct  of 
the  Macris  complained  of,  Schaefer  is  given  the  right 
to  recover  damages  arising  out  of  such  breaches, 
provided  he  can  with  reasonable  certainty  prove  the 
same  (MB  50).  Schaefer 's  performance  of  that  which 
he  was  contractually  bound  to  do  cannot  create  an 
estoppel  situation  against  the  Macris.  Queen  City 
Const.  Co.  V.  Seattle,  3  W.  (2)  6,  99  P.  (2)  407,  and 
Harris  v.  Morgensen,  131  Wash.  Dec.  198. 

With  respect  to  the  additional  costs  and  expenses, 
if  any,  made  necessary  by  the  Macris  and  referred  to 
by  appellee  (SB  44),  it  is  to  an  extent  immaterial 
whether  recovery  for  such  items  is  considered  under 
the  heading  of  promissory  estoppel,  implied  contract 
as  discussed  in  the  following  section  of  appellee's 
brief,  or,  more  accurately,  as  damages  for  a  partial 
breach  of  the  subcontract.  The  situation  would  be 
the  same,  that  is,  Schaefer  has:  (1)  failed  to  comply 
with  the  subcontract  terms  for  such  additional  re- 
covery (MB  7-10,  15,  56,  57) ;  (2)  failed  to  present 
a  bill  or  statement  for  such  extra  or  additional  re- 
covery (MB  7-10,  63);  and  (3)  failed  entirely  to 
prove  at  trial  the  amount  of  such  additional  or  extra 
cost  of  performance  or  the  reasonable  value  thereof 
(MB  52,  53). 
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Along  with  Sec.  90  of  Restatement  of  Law  of  Con- 
tracts, Schaefer  cites  (SB  40-43)  several  cases  where- 
in the  doctrine  of  promissory  estoppel  has  been  ap- 
plied by  the  court  to  prevent  hardships  or  injustice, 
which  is  the  only  proper  application  for  the  doctrine. 
1  WilUston  on  Contracts,  Sec.  139.  Where  the  normal 
contractual  remedies  are  available  to  a  party,  the 
doctrine  of  promissory  estoppel  has  no  place.  19  Am. 
Jur.,  Contracts,  Sec.  53,  148.  That  is  why,  as  in  the 
instant  case,  an  oral  promise  or  assurance  of  perform- 
ance of  a  prior  written  contract,  such  as  Schaefer 
asserts  was  made  by  Macris,  cannot  raise  the  doctrine. 
Failure  to  carry  out  such  assurances  always  consti- 
tutes a  breach  of  the  prior  written  agreement  in 
and  to  the  same  extent  for  which  all  of  the  normal 
remedies  for  breach  of  contract  are  available.  By  the 
same  token,  there  is  no  injustice  to  Schaefer  here 
for  he  is  admittedly  entitled  to  recover  his  damages 
under  the  normal  rules  of  damages  if  he  proves  a 
breach  of  the  subcontract,  and  proves  his  damages. 
How,  in  good  conscience,  can  Mr.  Schaefer  insist 
that  there  is  an  injustice  unless  he  recovers  more 
than  what  he  agreed  to  accept  for  his  performance 
plus  any  additional  cost  to  him  in  rendering  his  per- 
formance ? 

The  contentions  by  Schaefer  at  SB  44-45  have  al- 
ready been  answered.  The  district  court  held  that 
there  was  no  such  binding  oral  promise  or  promises  as 
alluded  to  (Tr.  2214-15)  ;  the  doctrine  of  promissory 
estoppel  has  no  application,  as  just  stated;  and 
Macris'  obligation  remaining  due  under  the  subcon- 
tract after  performance  by  Schaefer  was  a  liquidated 
one.  Restatement  of  Contracts,  Sec  350,  Comment  (b) 
and  illustrations. 


^\ 


III. 

It  is  submitted  for  the  court's  consideration,  that 
in  the  face  of  the  written  subcontract  between  Macris 
and  Schaefer,  upon  which  Schaefer's  entire  perform- 
ance was  predicated,  no  such  implied  in  fact  agree- 
ment as  that  contended  for  by  Schaefer  is  possible 
(SB  47). 

Counsel  for  Schaefer  cannot  do  less  than  admit 
that  every  dollar  spent  by  Schaefer  for  labor  and 
materials  on  job  1062  was  spent  in  the  performance 
of  or  in  order  to  perform  Schaefer's  subcontract  with 
Macris.  In  fact,  it  is  so  contended  by  them: 

"  *  *  *  Here,  no  change  was  made  by  the  owner 
or  principal  contractor  in  either  the  plans  or 
specifications,  of  the  sort  contemplated  by  the 
first  paragraph  of  Section  3  of  Article  Three. 
Instead,  Macri  Company  failed  to  perform  the 
obligations  imposed  upon  them  by  the  subcon- 
tract, and  the  extra  work  became  necessary  in 
order  that  Schaefer  might  carry  out  his  own 
obligations."  (SB  56) 

<<  *  *  *  Everything  done  by  him  (Schaefer) 
was  'work  provided  for  in  said  contract,'  when 
those  words  are  given  their  natural,  normal 
meanings.  When  his  men  fine  graded  an  excava- 
tion, carried  forms  back  to  the  yard  for  repairs, 
or  did  anything  else  which  Macri  Company  im- 
posed upon  them,  they  performed  'work  provided 
for  in  said  contract'  as  surely  as  when  they  pour- 
ed concrete.  Everything  done  by  him  contributed 
to  the  completion  of  the  project.  He  completed 
the  job  in  the  only  way  it  could  have  been 
done  *  *  *"  (SB  90) 

An  examination  of  the  nature  of  Schaefer's  own 
complaints  concerning  Macris  reveals  even  more  clear- 
ly that  these  complaints  relate  only  to  matters  causing 
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delay  in  Schaefer's  performance  and/or  increased 
cost  of  performance,  not  to  the  imposition  upon  Mm 
of  additional  or  extra  work  outside  of  the  scope  of 
the  subcontract.  Schaefer  has  made  a  host  of  com- 
plaints of  his  men  wasting  many  hours  waiting  until 
excavations  were  completed  and  fine  graded  by 
Macris'  crew;  of  excavations  not  made  in  proper 
sequence;  of  not  having  lumber  on  hand;  of  his  car- 
penters having  to  shovel  now  and  then  in  order  to 
place  forms;  of  forms  being  damaged  in  removal  be- 
cause of  improper  excavation.  To  the  same  effect  are 
the  asserted  assurances  and  urgings  of  Macris  upon 
which  he  claims  to  have  relied.  Macris,  he  asserts, 
promised  "to  do  better"  (SB  57) ;  "You're  not  going 
to  have  to  wait  for  anything  more  ^  *  *"  (SB  56); 
etc. 

Under  such  a  fact  situation  as  Schaefer  has  him- 
self advanced,  the  authorities  cited  by  him  (SB  47-51) 
have  no  application.  The  subcontract  required  certain 
things  of  Schaefer,  the  performance  of  which  was 
made  more  onerous,  he  asserts,  because  of  a  variety 
of  failures  on  the  part  of  the  Macris  which  delayed 
him;  but  it  can  be  fairly  said,  nevertheless,  that  his 
entire  performance  was  for  the  accomplishment  of 
that  which  he  was  contractually  bound  to  do.  There 
is  no  "extra  work"  involved  in  such  things  as  wait- 
ing and  wasting  time  while  Macris'  own  crew  made 
corrections,  in  delays  for  lack  of  lumber,  when 
Schaefer  supplied  not  one  extra  board,  in  additional 
time  required  to  place  forms  in  an  excavation  be- 
cause banks  were  not  sloped  one  to  one.  Such  com- 
plaints constitute  a  major  portion  of  Schaefer's  as- 
serted loss.  On  these  Schaefer  seeks  to  pyramid  an 
overhead  and  profit  allowance.   He  may  have  been 
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damaged  by  Maoris  in  the  manner  asserted  but  he 
did  not,  as  elsewhere  in  his  brief  he  admits  (SB  90), 
perform  ''any  extra  work"  within  the  meaning  of 
the  cases  he  has  cited  (SB  48,  51),  in  not  one  of 
which  was  there  an  existing  express  contract  being 
performed.  To  reiterate,  Schaefer's  action,  if  any,  is 
for  such  damages  as  were  occasioned  to  him  by  the 
asserted  partial  breaches  of  the  subcontract. 

Adverting  again  to  fundamental  concepts  of  contract 
law,  the  only  implied  agreement  which  can  be  cor- 
rectly said  to  have  existed  between  Schaefer  and 
Macris,  is  an  implied  term  of  the  subcontract  relating 
to  the  secondary  rights  of  contracting  parties.  Refer- 
ence is  to  the  implied  promise  to  pay  for  such  dam- 
ages as  were  within  the  contemplation  of  the  parties 
and  reasonably  and  necessarily  flow  from  any  breach 
or  breaches  of  the  contract.  It  might  be  said  that 
there  was  such  an  implied  promise  on  the  part  of 
Macris  just  as  the  same  might  be  said  of  Schaefer. 
It  will  be  observed  that  under  this  implied  term, 
damages  payable  are  '' actual"  damages  (MB  53)  and 
do  not  include  the  right  to  top-off  with  a  generous 
overhead  charge  and  a  handsome  profit  item,  both 
based  upon  an  arbitrary  percentage  of  total  per- 
formance costs.  Damages  are  compensatory  in  con- 
tract law,  and  profits  are  to  be  made  by  the  promisee, 
if  at  all,  out  of  the  agreed  contract  price.  Thus, 
Schaefer  here  has  no  right  to  recover  profit  and  over- 
head as  an  item  of  damage. 

Counsel  for  Schaefer  cannot  successfully  reconcile 
the  subcontract  with  an  implied  in  fact  agreement,  as 
they  attempt  to  do  (SB  52) ;  for,  among  other  reasons, 
the  work  done  by  Schaefer  was  in  the  performance 
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of  the  subcontract  as  heretofore  discussed,  because  as 
Schaefer  contends,  the  ''extra  work"  was  necessary 
in  order  that  he  might  carry  out  his  own  obligations 
(SB  56)  and  because  the  parties  did  not  modify  that 
subcontract   (Tr.  2214-15). 

The  cases  of  Western  Asphalt  Co.  v.  Valle,  25  W. 
(2)  428,  171  P.  (2)  159,  and  Chandler  v.  Washington 
Toll  Bridge  Authority,  17  W.  (2)  591,  137  P.  (2) 
97,  cited  MB  44,  and  aHuded  to  by  Schaefer  (SB  54- 
55),  are  authoritative  in  precisely  the  light  in  which 
they  were  cited;  and  so  are  the  cases  cited  by  Macris 
between  MB  44-63,  particularly  the  case  of  TJ.  8.  v. 
Wyckoff  Pipe  d  C.  Co.,  271  U.  S.  263,  46  Sup.  Ct.  503, 
70  L.  Ed.  938,  which  is  stated  to  be  and  which  is  con- 
trolling of  the  instant  case.  The  only  reference  made 
by  counsel  for  Schaefer  to  these  cases  is  "The  re- 
maining cases  are  equally  inappropriate  and  do  not 
merit  discussion"  (SB  55).  The  court's  attention  is 
respectfully  re-directed  to  the  Wyckoff  case  and  to 
the  other  cases  of  the  United  States  Supreme  Court 
cited  in  this  portion  of  Macris'  brief  (MB  44-63). 

It  is  the  gist  of  Schaefer 's  contention  on  page  56 
that  he  performed  no  extra  work,  outside  the  scope 
of  his  subcontract,  but  rather  only  to  carry  out  his 
own  subcontract.  The  quintessence  of  his  complaint 
is  delay.  Art.  Ill,  Sec.  5  of  the  subcontract  reads  as 
follows : 

"If  the  work  hereunder  shall  be  delayed  by 
any  act,  neglect  or  default  of  the  owner  or  of  the 
principal  contractor,  or  of  any  other  contractor 
employed  by  the  Owner  or  the  Principal  Con- 
tractor upon  the  entire  work,  *  *  *  through  no 
fault  of  the  Subcontractor  then  the  time  herein 
fixed  for  completion  of  the  work  shall  be  ex- 
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tended  for  a  period  equivalent  to  the  time  lost 
by  any  or  all  of  the  reasons  aforesaid;  provided, 
however,  that  no  such  extension  of  time  shall  be 
made  or  allowed  unless  the  Subcontractor  shall 
give  the  Principal  Contractor  notice,  in  writing, 
within  five  days  after  the  occurence  of  any  such 
act,  omission  or  event,  specifying  the  fact  and 
cause  of  the  delay.  *  *  *  " 

Under  the  cases  of  the  U.  S.  Supreme  Court  (MB 
56),  Macris  are  not  under  the  contract  obligated  to 
pay  damages  to  Schaefer  because  of  delay.  The  cases 
involving  waiver  of  written  provisions  with  respect 
to  extra  work  outside  the  scope  of  the  contract  are 
not  apposite.  The  urgings  by  Macris  to  get  Schaefer 
to  perform  his  subcontract  do  not,  properly  con- 
sidered, amount  to  any  waiver  by  Macris  of  Art.  Ill, 
Sec.  5  of  the  subcontract,  nor  create  any  estoppel 
situation.  Schaefer  can  only  say  that,  under  these 
urgings,  he  continued  the  performance  of  his  sub- 
contract. But  delayed  performance  is  not  a  compen- 
sable element  of  damage  under  the  provisions  of  the 
subcontract.  Otherwise  stated,  it  is  conclusively  made, 
by  the  terms  of  the  subcontract,  an  item  of  damages 
not  within  the  contemplation  of  the  parties  at  the 
time  the  contract  was  entered  into.  The  rule  of  Hadr- 
ley  V.  Baxendale,  9  Ex.  341,  is  applicable. 

IV. 

There  is  no  dispute  with  the  deference  accorded 
the  findings  of  the  District  Courts  in  law  actions 
under  Rule  52  (a).  The  point  made  by  appellants 
case  is  unanswerable  contrary  to  the  court's  finding 
that  Macris  breached  the  subcontract  in  the  manner 
and  extent  asserted  by  Schaefer;  that  the  court's 
finding  is  not  supported  by  the  substantial  evidence  in 
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the  case;  that  the  court's  finding  is  contrary  to  the 
clear  weight  of  the  evidence  and  induced,  apparently, 
by  an  erroneous  view  of  the  law.  Fleming  v.  Palmer, 
123  F.  (2)  749;  Shicca-Del  Mac  Inc.  v.  Milius  Shoe 
Co.,  145  F.  (2)  389. 

V. 

Studied  attempt  to  focus  this  court's  attention  on 
the  compilation  by  Schaefer's  accountant  Hender- 
shott  (Ex.  63)  and  on  the  Darcy  chart  of  his  ideas 
of  exhausted  time  (Ex.  51),  to  the  exclusion  of  con- 
sidering merits  from  the  testimony  of  those  actually 
working  on  the  job,  permeates  subdivision  V  at  SB 
61-75. 

An  example  is  the  statement  on  SB  61  that  "counsel 
for  Macri  have  not  attacked  the  accuracy"  of  the 
Hendershott  compilation,  "nor  have  they  contended 
that  it  does  not  truly  show  Schaefer's  actual  costs 
and  expenses."  Our  specifications  of  error  No.  3 
(MB  29-30)  and  Nos.  9,  10  and  15  (MB  32-34)  refute 
that ;  also  MB  37-39  Nos.  3  and  7  do  likewise ;  semble, 
MB  53-54. 

Similarly,  it  is  stated  at  SB  62  that  it  was  "Schae-  ' 
fer's  practice  to  bill  on  that  basis,"  i.  e.,  cost  plus  ; 
overhead  and  profit.  Schaefer,  however,  denied  that 
at  trial  (Br.  Con.  Cas.  14-15;  Tr.  2155).  Inconsis- 
tently also,  it  is  stated  at  SB  64:  "  *  *  *  it  is  con- 
ceded that  Schaefer  did  not  keep  a  separate  account 
of  his  extra  costs." 

The  Hendershott  tabulation  from  which  counsel 
devise  the  compilation,  at  SB  62,  and  the  Darcy 
chart  were  pretrial  preparations,  predicated  upon 
expectation  that  an  oral  substitute  contract  would  be 
sustained  by  the  court.  That  was  not  done.  The  court 
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found  there  was  no  "meeting  of  the  minds"  that 
Schaefer  was  to  be  paid  the  "reasonable  value  of  his 
costs"  (quoted  at  MB  24  from  Tr.  2214-15).  The  prof- 
fered tabulation  under  subheading  1  at  SB  62  there- 
fore falls  because  of  its  own  lack  of  foundation. 

On  the  proffered  proposition  of  claimed  estoppel 
asserted  at  SB  63-74,  the  one  vital  point  for  justi- 
fication is  missed  and  is  wholly  absent.  It  was  legally 
incumbent  upon  Schaefer  to  keep  his  extra  costs — 
under  the  subcontract  terms  (Ex.  5,  Sec.  3;  MB  9) 
if  that  subcontract  legally  controls;  or,  under  oral 
substitute  contract,  if  that  had  been  held  to  have 
been  substituted  for  the  subcontract,  which  it  was 
not  (MB  24). 

Schaefer,  not  Macris,  failed  to  keep  account  of  al- 
leged extra  costs.  Therefore,  since  it  is  expressly 
conceded  (SB  64)  that  "Schaefer  did  not  keep  a 
separate  account  of  his  extra  costs ' ',  he  cannot  qualify 
for  support  of  either  of  the  following  two  U.  S.  cases 
quoted  at  SB  72-74. 

The  case  of  Anderson  v.  Mt.  Clemens  Pottery  Co., 
328  U.  S.  680,  90  L.  Ed.  1515,  66  Sup.  Ct.  1187,  held 
that  the  failure  of  an  employer  to  keep  his  own  ac- 
curate accounts  and  records  justified  recovery  against 
him  by  an  employee  on  an  estimated  basis,  because 
the  amount  of  damages  could  not  be  determined  with 
exactness. 

The  other  case  of  Bigelow  v.  RKO  Radio  Pictures, 
Inc.,  327  U.  S.  251,  90  L.  Ed.  652,  66  Sup.  Ct.  574,  an 
anti-trust  suit  on  conspiracy  to  control  release  of 
motion  pictures,  allowed  recovery  of  damages  as  to 
one  affected  plaintiff  independent  theater  by  com- 
parison of  that  plaintiff's  earnings  before  and  after 
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the  exertion  of  the  conspiracy.  It  held  the  conspiracy 
was  the  cause  of  the  plaintiff's  inability  to  compute 
exact  costs  and  that  the  plaintiff  should  not,  there- 
fore, be  barred  from  recovery  by  a  defendant  having 
created  that  disability.  But  counsel  here  concedes 
(SB  64)  that  "Schaefer  did  not  keep  a  separate  ac- 
count of  his  extra  costs."  Schaefer,  not  Macri,  re- 
cords were  the  deficient  source  for  a  correct  claim. 

The  claimed  tabular  demonstration  for  speedy  work 
at  SB  68  lacks  record  confirmation.  It  covers  a  period 
when  the  government  was  insisting  that  Schaefer  quit 
lagging  behind  and  perform  his  subcontracted  work. 
Ex.  39,  dated  September  18,  1944,  is  a  government 
communication  to  Macri,  with  a  copy  to  Schaefer,  and 
Ex.  37,  dated  January  25,  1945,  is  a  like  communica- 
tion to  Schaefer  (MB  18).  During  the  period  of 
February  and  March  1945  the  government  was 
invoking  penalties  at  the  rate  of  $25  per  day  as 
liquidated  damages  for  delayed  performance  (MB 
60). 

Such  proffered  tabulation  also  avoids  the  follow- 
ing record  disclosures:  (1)  For  form  setting,  an  un- 
controverted  national  lumber  shortage,  despite  which 
over  120,000  bd.  feet  of  lumber  were  furnished  — 
Schaefer  conceded  150,000  bd.  feet— with  not  to  ex- 
ceed 70,000  bd.  feet  required  for  forms  (MB  70;  Tr. 
1471,  1418,  1796,  1892) ;  (2)  pouring  concrete,  665 
sacks  of  cement  delivered  to  Schaefer  in  April  1944, 
with  an  adequate  Jaeger  mixer  available  at  Portland 
and  with  forms  set,  but  no  concrete  placed  until  the 
end  of  July  1944  (MB  70;  Tr.  2143,  1715,  222,  392) 
— in  the  Schaefer  brief  counsel  concede  Schaefer  took 
his  crew,  except  two  laborers,  off  the  job  for  May 
through  July  1944  (SB  21;  MB  15-16)—;  and  14.5% 
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of  overrun  of  concrete  (MB  72)  which  Schaefer's  wit- 
ness Bufton  said  would  indicate  unskilled  subcon- 
tract operations  (MB  72;  Tr.  1207);  and  (3)  strip- 
ping forms,  could  be  no  criterion,  because  until  the 
forms  were  filled  with  concrete  and  cured  they  could 
not  be  stripped  from  the  concrete   structures. 

Similarly,  the  proffered  percentage  table  at  SB  69, 
by  reference  to  the  Darcy  chart  (instead  of  original 
records)  avoids  the  fact  that,  by  reference  to  the 
other  proffered  percentage  tabulation  at  SB  68,  it 
was  speed-up  pressured  work  in  a  short  period  of 
time,  after  Schaefer  had  wasted  the  seasonal  con- 
struction period  from  April  through  July  1944.  It  is 
purely  an  attempt  to  breath  into  Bufton 's  estimate 
of  cost  per  cubic  yard  of  concrete  a  job  performance 
justification,  which  was  not  in  existence.  It  overlooks 
two  salient  and  vital  features  of  Bufton 's  testimony 
on  cross  examination:  (1)  It  is  always  "disastrous" 
to  carry  a  construction  job  through  the  winter  (MB 
17;  Tr.  1176);  and  (2)  Bufton 's  statement  "  I  cer- 
tainly would  have  a  shovel  on  the  job  while  setting 
forms"    (MB   67;   Tr.   1218). 

The  two  tabulations  at  SB  69-71  are  mere  reitera- 
tions of  the  figures  in  the  Hendershott  tabulation, 
slightly  re-arranged  by  counsel;  and,  like  the  com- 
pilation at  SB  62,  also  fall,  under  the  law  as  pres- 
sented  in  points  1,  2,  3  and  4  of  our  opening  argu- 
ment at  MB  36-37,  for  lack  of  foundation. 

We,  therefore,  respectfully  submit,  in  view  of  the 
foregoing  and  of  the  inapplicability  of  either  of  the 
U.  S.  cases  above  discussed,  that  the  Schaefer  brief 
under  its  subdivision  V  (SB  61-75)  wholly  fails  to 
answer  the  merits  presented  in  the  Macri  brief  at 
MB  59-74  and  particularly  at  60-74. 
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VI. 

The  question  of  the  effect  of  the  Washington 
statute,  Rem.  Rev,  Stat.,  Sec.  9980  (MB  59),  is 
squar§ly  before  the  court.  The  trial  amendment  al- 
lowed by  the  trial  court  and  alluded  to  by  counsel 
(SB  78)  fulfills  the  requirements  of  Rule  9  (a)  of 
the  Rules  of  Civil  Procedure. 

CONCLUSION 

In  conclusion,  cross  appellants  Macri  respectfully 
submit  that  +he  arguments  and  authorities  set  forth 
in  the  opening  brief  of  these  cross  appellants  have 
not  been  answered  by  appellee  Schaefer,  that  those 
arguments  and  authorities  establish  the  judgment  of 
the  district  court  in  favor  of  the  use  plaintiff,  M.  C. 
Schaefer,  is  opposed  to  the  law  applicable  to  this  case, 
and  that  the  finding  of  the  District  Court  that  Macris 
had  breached  the  subcontract  is  clearly  erroneous.  The 
judgment  of  the  district  court  should,  therefore,  be 
reversed  and  the  action  dismissed. 

Respectfully  submitted, 

S.  W.  BRETHORST, 
TOM  W.  HOLMAN, 
THOMAS  N.  FOWLER, 
WARREN  L.  DEWAR, 

Attorneys    for    Cross    Appellants 
Macri. 
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The  cross  appeal  of  defendants  Goerig  and  Philp 
herein  has  been  conclusively  adjudicated  in  our  favor  by 
this  court  in  Goerig  v.  Continental  Casualty  Co.,  167  F.  2d 
930,  decided  May  5,  1948,  in  another  appeal  arising  out  of 
this  same  job.  Precisely  the  same  question  was  raised 
by  Goerig  and  Philp  in  both  appeals.  Accordingly  the 
judgment  should  be  affirmed  upon  said  cross  appeal  upon 
the  authority  of  the  said  former  decision  of  this  court  and 
the  authorities  therein  cited. 

The  decision  of  this  court  upon  motion  to  dismiss 
Macri  appeal  herein  is  in  167  F.  2d  107.  As  suggested  in 
said  decision,  Macris  have  now  for  the  first  time  objected 
to  the  form  of  the  judgment.  No  such  objection  was  ever 
made  in  the  district  court.  Continental  now  states  and 
makes  a  matter  of  record  that  it  has  never  had  and  does 
not  now  have  any  objection  to  its  judgment  over  against 
the  cross  appellants  being  either  construed  or  amended 
as  conditional  on  the  non-payment  of  the  judgment  by 
them.  Continental  will  be  very  glad  to  release  such  judg- 
ment immediately  if  the  same  be  affirmed  and  if  the  same 
be  paid  by  cross  appellants. 

Replying  to  page  74  of  the  Macri  brief  relative  to  addi- 
tional attorneys'  fees  of  Continental  on  this  appeal,  this 
is,  of  course,  a  matter  of  practice  and  procedure.  The 
substantive  right  of  Continental  to  attorneys'  fees  under 
the  indemnity  contract  is  undisputed.     The  Washington 


cases  cited  by  Macris  merely  refer  to  "the  practice  of 
this  court,"  that  is,  the  state  supreme  court.  However, 
this  is  not  an  action  in  the  state  supreme  court.  Conse- 
quently the  federal  decisions  authorizing  allowance  of  ad- 
ditional attorneys'  fees  on  federal  appeals  govern.  This 
difference  in  appellate  practice  was  doubtless  considered 
by  the  district  court  in  allowing  such  a  relatively  small 
sum  as  Continental's  attorneys'  fees  herein.  Whether  the 
substantive  right  to  attorneys'  fees  is  based  on  statute 
or  contract  is  wholly  immaterial. 

With  those  two  exceptions.  Continental  adopts  and 
relies  upon  all  of  the  argument  and  authorities  cited  in 
the  Macri  brief  that  this  action  should  be  dismissed.  Of 
course,  it  is  elementary  that  if  there  is  no  liability  of  the 
principal,  there  is  no  liability  of  the  surety. 

Fidelity  &  Deposit  Co.  v.  Duke,  (CCA  9)  293  Fed.  661 
Sarasota  v.  America  Surety  Co.,  (CCA  5)  68  F.  2d  543 
National  Surety  Co.  v.  Breece,  (CCA  10)  60  F.  2d  847 
General  Chemical  Co.  v.  Standard  Wholesale  T  &  A 
Works,    (CCA  4)    101  F.  2d  178;  Phelps  v.  Dawson, 
(CCA  8)  97  F.  2d  339,  116  A.L.R.  1343;  50  Am.  Jur.  994 
§135;  Lidral-Wiley,  Inc.  v.  U.  S.  Fidelity  &  Guaranty 
Co.,  179  Wash.  631,  38  P.  2d  346;  Spokane  County  v. 
Prescott,  19  Wash.  418,  53  Pac.  661. 

REPLY  TO  APPELLEE  SCHAEFER'S  BRIEF 
Appellee  Schaefer's  brief,  as  this  court  will  have  readily 
noted,  consists  almost  entirely  of  a  statement  of  alleged 
reasons  for  recovery  against  the  Macris.     Very  little  is 


said  as  to  any  reason  for  recovery  against  Continental — 
then  only  as  an  after-thought  in  the  last  few  pages  of  the 
brief. 

Appellee  has  intentionally  ignored  and  therefore  tacitly 
conceded  that  in  an  action  under  the  Miller  Act  federal 
rather  than  state  law  governs. 

Additional  authorities  so  holding  are:  U.  S.  v.  Starr, 
(CCA  4)  20  F.  2d  803,  805;  Farnsworth  Co.  v.  Electrical 
Supply  Co.,  (CCA  5)  112  F.  2d  150,  154;  Craig  v.  U.  S., 
69  Fed.  Supp.  229;  Francis  v.  Southern  Pac.  Co.,  U.  S. 
92  L.  Ed.  610,  decided  March  15,  1948;  Commissioner 
V.  Tower,  327  U.  S.  280,  287,  90  L.  Ed.  670,  676. 

In  the  Starr  case  Judge  Parker  said: 

"Of  course,  the  rights  of  the  parties  in  this  case  are 
to  be  determined  in  the  light  of  the  law  as  declared  by 
the  federal  courts.  ... 

"But  in  the  absence  of  some  such  statutory  provision, 
the  courts  will  not  read  into  a  bond  an  obligation  which 
it  does  not  contain." 

In  the  Farnsworth  case  Judge  Sibley  said: 

"The  rights  and  liabilities  of  the  parties  to  a  bond  given 
to  the  United  States  under  the  federal  statute  rests 
upon  the  federal  law  and  not  the  state  law,  and  the 
implied  right  to  have  funds  from  the  contract  which 
are  knowingly  received  by  a  furnisher  of  labor  or 
materials  applied  to  these  claims  rather  than  to  some 
other  debt,  is  not  to  be  affected  by  local  law." 

In  North  Shore  Boom  Co.  v.  Nicomen  Boom  Co.,  52 
Wash.  564,  570,  101  Pac.  148,  the  court  said: 


"This  question  is  governed  by  the  United  States  statutes 
and  the  decisions  of  the  United  States  courts  are  bind- 
ing." 

Appellee  at  pages  75-78  of  his  brief  inconsistently  con- 
tends that  the  federal  rather  than  Washington  state  law- 
governs  his  right  to  maintain  this  action.  If  the  federal 
law  governs  in  one  respect,  it  governs  in  all  respects. 

It  must  therefore  be  concluded  that  it  now  stands 
undisputed  that  the  entire  fundamental  basis  of  the  district 
court's  decision  against  Continental  was  admittedly  fal- 
lacious and  erroneous. 

Appellee  Schaefer's  brief  directly  substantiates  our 
contentions.  Throughout  the  brief  appellee  repeatedly 
states  and  recognizes  that  his  right  of  recovery,  if  any,  is 
based  directly  upon  Macris'  alleged  breach  of  the  sub- 
contract.   For  example,  at  page  4  appellee  states: 

"On  the  other  hand,  Schaefer's  claim  against  Macri 
Company,  and  the  Continental  Casualty  Company  as 
their  surety,  is  based  upon  the  continuing  wilful  fail- 
ure of  Macri  Company  to  perform  adequately  and 
within  a  reasonable  time  the  obligations  imposed  upon 
it  by  the  subcontract." 

Appellee's  contention  that  he  is  entitled  to  recover 
more  than  the  agreed  contract  price  under  the  sub- 
contract is  based  entirely  on  recovery  of  damages  for 
Macris'  alleged  breaches  of  the  subcontract,  although  in- 
geniously sugar-coated  under  the  name  quantum  meruit. 


Obviously,  however,  recovery  of  additional  compensation 
for  such  alleged  breach  of  contract  constitutes  an  attempt 
to  recover  damages  for  such  breach  of  contract — by  what- 
ever name  it  may  be  called. 

Manifestly  a  recovery  in  excess  of  the  agreed  con- 
tract price  because  of  Macris'  alleged  breach  constitutes 
the  recovery  of  damages  for  breach  of  contract.  This  is 
true  in  this  case  especially  where  it  is  undisputed  that 
the  contract  price  was  the  same  as  the  reasonable  value  of 
the  work  if  Macri  had  not  breached  the  contract. 

Under  the  subcontract  each  party  was  to  do  certain 
things.  Admittedly  the  reasonable  value  of  the  things 
Schaefer  was  to  perform  was  the  contract  price.  Any 
recovery  in  excess  thereof  is  based  on  damages  for  breach 
of  contract  by  Macri  in  the  performance  of  the  things  he 
was  to  do.    But  the  surety  is  not  legally  liable  therefor. 

Although  appellee's  brief  is  not  clear,  we  infer  there- 
from that  he  concedes  that  he  cannot  recover  damages  for 
breach  of  contract  against  the  surety.  That  is  of  course 
well  settled  law. 

As  pointed  out  at  page  22  of  our  opening  brief  and  in 
the  Macri  brief,  the  district  court  held  that  there  was  no 
express  contract  between  Macri  and  Schaefer  for  the  per- 
formance of  additional  work  or  for  the  payment  of  addi- 
tional  compensation.     Schaefer   has   not   cross   appealed 
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from  the  judgment,  and  therefore  cannot  urge  error  in 
this  respect.    Smith  v.  Boise,  (CCA  9)  104  F.  2d  933,  938 
Cochrane  v.  M  &  M  Transp.  Co.,  (CCA  1)  110  F.  2d  519 
Texas  Co.  v.  Central  Fuel  Oil  Co.    (CCA  8)    194  Fed.  1 
Swager  v.  Smith,  (CCA  4)   194  Fed.  762. 

Therefore,  and  as  pointed  out  in  the  Macri  briefs,  there 
is  no  merit  to  the  argument  in  subdivisions  2  and  3  of 
the  Schaefer  brief,  and  there  can  be  no  recovery  herein 
on  the  theory  of  an  express  contract  for  the  payment  of 
additional  compensation,  because  there  was  none;  and  there 
can  be  no  recovery  herein  upon  an  implied  in  fact  agree- 
ment to  pay  additional  compensation,  because  it  is  ele- 
mentary that  such  an  agreement  will  never  be  implied 
where  there  is  an  express  contract  between  the  parties, 
as  there  was  here. 

Appellee's  argument  seems  based  primarily  upon  al- 
leged estoppel  on  the  part  of  Macri,  Manifestly  even  if 
there  were  such,  there  is  clearly  no  estoppel  on  the  part 
of  Continental,  and  hence  there  can  be  no  recovery  against 
the  latter. 

Nor  is  there  any  merit,  at  least  as  against  Continental, 
in  subdivisions  1  and  7  of  appellee's  brief. 

We  have  examined  all  of  the  cases  cited  and  find  that 
none  of  them  are  in  point.  With  possibly  three  excep- 
tions hereinafter  referred  to,  none  of  them  are  even  cases 


arising  under  the  Miller  Act.  None  of  them  involve  a 
situation  such  as  we  have  in  the  instant  case.  In  none 
of  them  (with  the  possible  exception  of  the  Zara  case) 
did  the  surety  urge  a  defense  of  non-liability  on  the  bond 
under  the  Miller  Act  independent  from  the  defenses  urged 
by  the  principal  contractor.  In  most  of  them  there  was 
not  even  a  surety  or  bond  involved.  In  none  of  them  did 
the  court  permit  a  recovery  against  a  surety  for  an  amount 
in  excess  of  the  original  total  agreed  contract  price.  In 
none  of  them  was  there  a  partial  breach  of  contract  and 
continued  performance  of  the  contract  on  the  part  of  both 
parties. 

The  case  principally  relied  upon,  U.  S.  v.  Zara  Con- 
tracting Co.,  146  F.  2d  606  (brief  p.  27,  80,  84)  is  clearly 
distinguishable.  There,  except  for  one  $100  item,  the 
subcontract  was  for  the  entire  job  covered  by  the  prin- 
cipal contract.  Two  months  after  commencement  of  the 
work  the  principal  contractor  wrongfully  and  unjustifiably 
prevented  the  subcontractor  from  completing  the  work,  and 
the  principal  contractor  finished  performance  thereof. 
There  was  undoubtedly  a  total  rather  than  partial  breach 
of  contract.  The  subcontractor  did  not  continue  perform- 
ance but  ceased  and  was  in  fact  prevented  from  further 
performance.  The  court  merely  held  that  under  such  cir- 
cumstances the  subcontractor  could  recover  on  quantum 
meruit  for  such  past  performance.     The  amount  of  re- 


8 

covery,  however,  was  substantially  less  than  the  total  con- 
tract price.  Everything  that  was  done  by  the  subcon- 
tractor was  work  required  by  both  the  subcontract  and 
the  principal  contract,  and  consequently  the  surety  was 
liable.  There  was  no  recovery  of  profit  and  the  recovery 
was  based  on  plaintiff's  "costs."  The  principal  contention 
of  the  surety  apparently  was  that  it  was  not  liable  for 
rental  of  equipment.  The  court  also  there  held  at  page 
609  that  the  plaintiff's  claim  for  extra  compensation  in 
addition  to  the  contract  could  not  be  maintained  if  he 
were  relying  upon  the  express  contract.  Also  there  the 
principal  contractor  had  received  additional  compensation 
from  the  government  for  the  same  work  performed  by  the 
subcontractor. 

At  page  611  the  court  said: 

"It  is  therefore  appropriate  here  .  .  .  to  viake  use  of  the 
contract  as  fixing  the  basic  price."..  (Citing  authorities) . 

For  the  foregoing  numerous  reasons  that  case  is  clearly 
distinguishable,  and  actually  it  supports  our  position  rather 
than  that  of  appellee,  as  all  of  the  labor  there  performed 
was  supplied  under  both  the  principal  contract  and  the 
subcontract  and  was  used  in  the  prosecution  of  said  work; 
and  therefore  the  amount  sued  for  and  recovered  was 
within  the  contract  rather  than  outside  of  the  contract. 

McDonald  v.  Supple,  96  Or.  486,  190  Pac.  215  (brief 
p.  28)  was  not  a  Miller  Act  case  at  all  and  did  not  even 


involve  a  surety.  It  involved  an  abandonment  of  a  con- 
tract by  mutual  acquiescence  of  both  parties.  It  is  fully 
distinguished  at  page  48  of  the  Macri  brief. 

Great  Lakes  Construction  Co.  v.  Republic  Creosoting 
Co.,  139  F.  2d  456,  (brief  p.  29,  80)  involved  only  two 
issues:  (1)  whether  the  action  was  barred  by  the  one  year 
statute  of  limitations  and  (2)  whether  the  breach  of  the 
subcontract  was  on  the  part  of  the  subcontractor  or  the 
principal  contractor.  It  was  conceded  that  the  subcon- 
tractor had  properly  partially  performed  the  work  under 
the  subcontract  and  that  his  work  was  of  the  reasonable 
value  recovered  in  the  judgment.  The  recovery  was  less 
than  half  of  the  contract  price  under  the  subcontract  and 
approximately  one-third  of  one  percent  of  the  contract 
price  under  the  prime  contract.  The  sureties  did  not  ap- 
peal separately  and  raised  no  question  of  their  liability  as 
distinct  from  that  of  the  principal  contractor.  The  facts 
were  that  the  principal  contractor  wrongfully,  greatly  de- 
layed the  work  and  prevented  performance  of  the  subcon- 
tractor in  the  installation  of  wooden  floors  in  a  new  build- 
ing. In  the  meantime,  costs  greatly  increased.  There- 
after the  parties  mutually  abandoned  the  contract.  The 
principal  contractor  purchased  materials  on  hand  from 
the  subcontractor  and  performed  part  of  the  work.  There- 
after the  subcontractor  completed  the  work  pursuant  to 
agreement  between  the  parties  merely  because  it  could 
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do  so  more  economically.    In  affirming  the  judgment,  the 
court  said: 

"On  the  trial  it  was  held  that  Republic  (subcontractor) 
had  been  prevented  from  the  performance  of  his  con- 
tract without  his  fault  and  that  Great  Lakes  (princi- 
pal contractor)  had  breached  it.  .  .  . 

"There  was,  as  properly  found  by  the  trial  court,  an 
abandonment  of  the  subcontract,  and  the  acceptance 
of  the  work  and  material  furnished  by  Republic  upon 
the  understanding  detailed  in  the  findings  justified  and 
required  the  recovery  upon  the  quantum  meruit  which 
was  awarded." 


Manifestly   that   case  has   no   applicability  whatever 


here. 


Nelson  v.  Seattle,  180  Wash.  1,  38  P.  2d  1034  (brief  p. 
29)  did  not  involve  the  Miller  Act  nor  even  any  surety  at 
all.  Moreover  actually  that  case  supports  our  position  be- 
cause the  court  there  at  page  9  said: 

"Of  course,  recovery  on  quantum  meruit  is  permissible 
only  where  the  work  done  is  'not  provided  for  in  the 
contract.  Strong  &  MacDonald  v.  King  County,  147 
Wash.  678,  267  Pac.  436.  Since  the  contract  provides 
for  the  removal  of  such  material,  Nelson  cannot  re- 
cover any  additional  amount  on  quantum  meruit." 

In  other  words,  under  the  authority  relied  upon  by 
appellee,  he  cannot  recover  on  quantum  meruit  as  to  any 
work  done  by  him  which  was  provided  for  in  the  subcon- 
tract. 

On  the  point  referred  to  by  appellee,  the  facts  there 
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were  that  the  contract  obhgated  the  principal  contractor 
to  complete  his  performance  in  excavating  a  large  hill 
within  one  year.  Actually  he  delayed  the  work  so  that  it 
took  approximately  half  a  year  longer.  The  court  merely 
held  that  under  these  special  circumstances  the  subcon- 
tractor could  recover  from  the  principal  contractor  (no 
surety  involved)  the  reasonable  value  of  the  work  per- 
formed during  said  additional  half  year  period.  The  case 
is  therefore  obviously  not  at  all  in  point  here. 

Appellee's  contention  (brief  p.  79)  that  there  is  a  well 
settled  rule  of  law  that  if  under  the  law  of  contracts  a 
subcontractor  has  a  right  of  recovery  against  a  principal 
contractor,  he  can  likewise  recover  against  the  surety  on 
a  Miller  Act  bond,  is  wholly  without  foundation.  No  auth- 
ority is  or  can  be  cited  which  has  ever  laid  down  such  a 
rule  of  law.  And  of  course  if  that  were  the  law,  there 
would  be  ample  authorities  so  stating. 

Manifestly  appellee  cannot  sustain  this  contention,  as 
he  attempts,  merely  by  citing  a  few  cases  where  the  surety 
interposed  no  separate  defense  but  admitted  that  it  was 
liable  if  the  principal  contractor  was.  That  was  the  situa- 
tion in  each  of  the  cases  cited. 

For  example,  in  U.  S.  v.  John  A.  Johnson  Contracting 
Corp.,  139  F.  2d  274,  (not  the  case  we  rely  on)  the  surety 
did  not  attempt  to  interpose  a  separate  defense.  The  court 
said: 


12 

"The  sole  question  for  our  determination  is  whether 
there  is  a  contractual  relationship,  express  or  im- 
plied, between  Worthington  and  the  contractor." 

In  other  words,  the  question  was  whether  there  was 
a  novation  so  that  a  third  party,  Knecht,  was  substituted 
for  Johnson  as  debtor  to  the  plaintiff.  Clearly  this  is  not 
at  all  in  point  as  authority  for  establishing  liability  of  a 

surety. 

Lange  v.  U.  S.,  120  F.  2d  886,  (brief  p.  80)  affirmed 
judgment  of  Judge  Coleman  of  Maryland  in  U.  S.  v.  Lange, 
35  F.  Supp.  17,  who  later  decided  one  of  the  principal 
cases  relied  upon  by  us,  U.  S.  v.  John  A.  Johnson  &  Sons, 
65  F.  Supp.  514.  There  is  no  inconsistency  whatever  be- 
tween this  earlier  decision  and  his  later  decision  upon 
which  we  rely.  In  the  earlier  case  the  surety  made  no 
contention  that  it  was  not  liable  if  the  principal  was  liable. 
The  sole  issue  was  whether  discovery  of  unforeseen  diffi- 
culties was  sufficient  consideration  to  support  a  new  sub- 
contract. The  case  does  not  have  the  slightest  applicability 
here. 

In  17.  S.  V.  Standard  Accident  Insurance  Co.,  106  F. 
2d  200,  (brief  p.  80),  the  surety  interposed  no  separate 
defense.  The  principal  contractor  had  agreed  in  writing 
to  pay  the  subcontractor  additional  compensation  for  extra 
work.  The  court  merely  held  the  agreement  valid  and 
binding. 
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Appellee's  statement  that  the  court  held  in  Royalty 
Indennnity  Co.  v.  Woodbury  Granite  Co.,  101  F.  2d  689, 
(brief  p.  81)  that  the  surety  is  liable  whenever  the  con- 
tractor is  liable,  is  entirely  erroneous.  (One  of  the  syllabi 
is  misleading).  The  court  did  not  state  any  such  principle. 
It  merely  held  that  the  surety  is  bound  by  the  contract 
price  in  subcontracts,  except  in  case  of  collusion,  fraud  or 
over-reaching,  and  declined  to  follow  a  Washington  case 
to  the  contrary.  Here  appellants  are  the  ones  who  are  re- 
lying upon  the  contract  price. 

The  cases  cited  by  appellee  at  pages  81  and  82  are 
clearly  distinguishable,  as  here,  as  found  by  the  trial  court, 
there  was  no  express  contract  to  pay  for  extra  work,  and 
recovery  herein  was  not  on  that  basis. 

U.  S.  V.  American  Surety  Co.,  200  U.  S.  197,  50  L.  Ed. 
437,  (brief  p.  82,  91)  is  likewise  clearly  distinguishable. 
All  that  the  court  there  held  was  that  one  furnishing 
labor  and  materials  to  a  subcontractor  for  the  prosecution 
of  the  work  under  the  contract  has  a  valid  claim  against 
the  surety.     Obviously  no  such  issue  is  presented  here. 

On  the  other  hand,  U.  S.  v.  John  A.  Johnson  &  Sons, 
65  F.  Supp.  514,  L.  P.  Friestedt  Co.  v.  U.  S.  Fire  Proofing  Co., 
(CCA  10)  125  F.  2d  1010,  and  the  other  cases  rehed  upon 
by  us,  are  directly  in  point  and  cannot  be  distinguished. 
Appellee  has  no  alternative  but  to  suggest  (brief  p.  89,  91) 
that  the  courts  there  "fell  into  error"  and  were  "mistaken 
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in  their  view  of  the  law."  We  submit,  however,  that  those 
cases  are  sound  and  constitute  much  more  substantial 
authority  than  the  unsupported  opinion  of  counsel  for 
appellee  to  the  contrary. 

Finally  appellee  desperately  contends  (brief  p.  92)  that 
he  is  entitled  to  recover  "on  the  principle  of  necessity." 
We  are  reminded  of  the  famous  dictum  of  the  German 
chancellor  in  1914  when  Germany  invaded  Belgium  that 
"necessity  knows  no  law."  Certainly  we  know  of  no  law 
which  would  permit  appellee  to  recover  against  Continental 
herein  solely  "on  the  principle  of  necessity." 

It  is  well  settled  in  Washington,  the  law  of  which  ap- 
pellee has  contended  governs,  and  elsewhere  that 
in  a  suit  on  quantum  meruit  the  contract  price  is  the 
maximum  limit  of  recovery.  Noyes  v.  Pugin,  2  Wash.  653, 
27  Pac.  548;  Bailey  v.  Furleigh,  121  Wash.  207,  208  Pac. 
1091;  Davis  v.  Thurston  County,  119  Wash.  414,  205  Pac. 
840;  Dyer  v.  Pederson,  112  Wash.  390,  192  Pac.  1002  (197 
Pac.  622);  Chase  v.  Smith,  35  Wash.  631,  77  Pac.  1069; 
Rachow  V.  Philhrick,  138  Wash.  214,  226,  268  Pac.  876. 

Among  numerous  other  authorities  to  the  same  effect 
are:  Hoyle  v.  Stellwagen,  28  Ind.  App.  681,  63  N.  E.  780; 
Keyhoe  v.  Rutherford,  56  N.  J.  L.  23,  27  Atl.  912;  Oakley 
V.  Duluth  Superior  Dredging  Co.,  223  Mich.  478,  194  N.  W. 
123. 
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In  the  Oakley  case  the  court  said: 

"If  plaintiff  did  not  breach  the  contract,  and  if  defend- 
ant prevented  full  performance,  plaintiff  may  sue  in 
assumpsit  for  the  work  and  labor  performed  and  re- 
cover the  value  thereof,  not  exceeding  the  contract 
price."     (Citing  authorities). 

As  stated  in  Dickson  v.  Emmerson,  154  Ore.  558,  68 
P.  2d  439,  decided  by  the  same  court  long  after  McDonald 
V.  Supple: 

"The  plaintiff  ...  is  entitled  to  recover  the  reasonable 
value  of  the  work  done  which  inured  to  the  benefit 
of  defendant,  within  the  limits  of  the  price  of  the  total 
contract." 

Regardless  of  anything  that  may  have  occurred  and 
regardless  of  aU  that  is  said  in  appellee's  brief,  the  fact 
remains  that  a  subcontract  was  executed  under  which  the 
subcontractor  agreed  to  do  certain  things  at  a  stipulated 
price.  This  judgment  cannot  be  affirmed  without  en- 
tirely ignoring  the  subcontract;  and  there  is  certainly  no 
proper  basis  for  disregarding  this  contract.  The  fact  also 
remains  that  under  the  subcontract  the  contractor  was  to 
do  certain  things.  Continental  did  not  execute  a  bond 
guaranteeing  that  Macri  would  do  anything  required  of 
him  under  the  subcontract,  except  to  pay,  within  the  limits 
of  the  contract  price,  for  labor  and  materials  that  the 
subcontractor  was  obligated  to  and  did  furnish  under 
the  subcontract.  The  work  done  by  Schaefer  other  than 
that  required  of  him   under   the   subcontract   was   work 
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which  was  to  be  done  by  Macri  thereunder  and  which 
Schaefer  was  at  no  time  obhgated  to  do.  At  no  time 
prior  to  the  subcontract  had  Schaefer  assumed  to  do  any 
of  the  work  required  under  the  prime  contract  except 
that  covered  by  the  subcontract;  and  Macri  had  not  as- 
sumed to  let  out  to  Schaefer  any  other  work.  The  fact 
remains,  according  to  Schaefer's  contention,  that  Macri 
was  failing  to  do  the  work  that  he  had  agreed  to  do  and 
that  it  was  because  of  this  failure  that  Schaefer  did  work 
not  required  of  him  under  the  subcontract. 

These  facts  cannot  be  changed  by  anything  that  has 
occurred  or  by  any  arguments  that  have  been  made.  No 
agreement  or  understanding  which  the  contractor  and 
the  subcontractor  may  have  had  after  these  facts  came 
into  existence  can  change  them.  They  stand  as  an  im- 
pregnable wall  which  cannot  be  ignored.  They  left  the 
subcontractor  in  the  position  where  he  was  not  bargaining 
with  the  contractor  for  another  subcontract  to  do  some 
other  part  of  the  work  required  under  the  prime  contract. 
On  the  contrary,  they  left  him  in  the  position  where  it  was 
up  to  him  to  either  terminate  the  subcontract  because  of 
the  contractor's  alleged  failure  to  do  the  work  he  was  re- 
quired to  do  under  it,  or  else  do  this  work  himself  in  order 
that  he  could  go  ahead  with  the  subcontract  and  then 
look  to  Macris  for  the  damages  sustained  by  reason  of  his 
having  to  do  something  that  he  was  not  required  to  do 
under  the  subcontract. 


17 

The  subcontractor  was  not  a  party  to  the  prime  con- 
tract and  he  had  no  obhgations  thereunder.  Any  work 
that  he  did  under  the  prime  contract  was  not  by  reason  of 
any  obhgation  that  he  had  entered  into  under  that  con- 
tract. He  had  no  obhgation  to  do  any  work  or  furnish 
any  labor  or  material  other  than  that  called  for  by  the 
subcontract.  In  the  absence  of  such  obligation  we  have 
the  simple  question  as  to  why  the  subcontractor  should  fur- 
nish labor  and  material  other  than  that  called  for  by  the 
subcontract.  The  answer  is  clear  and  simple.  He  did 
so  in  order  to  enable  himself  to  proceed  with  his  sub- 
contract, and  his  right  to  recover  therefor  cannot  be  based 
on  any  agreement  or  understanding  he  may  have  had  with 
the  contractor  about  being  paid  therefor,  but  is  founded 
on  the  fact  that  upon  the  contractor's  alleged  failure  to 
do  the  work  or  furnish  the  material  he  had  agreed  to  do 
or  furnish  under  the  subcontract,  the  subcontractor  had 
the  right,  upon  electing  not  to  terminate  the  subcontract, 
to  put  himself  in  the  position  where  he  could  perform 
the  subcontract  and  to  hold  the  contractor  for  any  damages 
he  might  sustain  in  thus  putting  himself  in  this  position. 
These  damages  did  not  grow  out  of  or  flow  from  the  fact 
that  the  subcontractor  did  certain  work  or  furnished  cer- 
tain labor  and  material  other  than  that  required  by  the 
subcontract.  While  the  work  he  did  or  the  labor  and  material 
he  furnished  may  or  may  not  be  the  measure  of  the  dam- 
ages, they  are  not  the  thing  or  things  that  gave  rise  to  or 
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caused  the  damages.  The  damages  grew  out  of  the  al- 
leged failure  of  the  contractor  to  do  work  or  furnish  labor 
or  material  that  he  had  agreed  to  do  or  furnish  under  the 
subcontract;  and  the  bond  does  not  guarantee  that  the 
contractor  will  do  this  work  or  furnish  such  labor  or  ma- 
aterial  or  that  if  he  fails  to  do  so  and  the  subcontractor 
furnishes  it  that  the  contractor  will  pay  the  subcontractor 
therefor. 

Moreover  at  pages  64-5  of  his  brief  appellee  again 
concedes  that  there  has  been  no  segregation  or  record  of 
extra  costs.  The  fact  remains  that  there  is  no  proof  from 
which  it  can  be  determined  what  is  the  value  of  the  work 
done  by  Schaefer  which  under  the  subcontract  was  to  be 
done  by  Macri  or  the  value  of  the  work  performed  which 
under  the  subcontract  was  to  be  done  by  Schaefer. 

It  is  no  excuse  for  Schaefer  to  say  that  he  could  not 
or  did  not  keep  a  record  showing  what  part  of  the  work 
he  did  was  under  the  subcontract  and  what  part  was  not. 
The  burden  of  proving  what  work  he  did  that  was  not 
called  for  under  the  subcontract,  as  well  as  its  value,  is 
upon  appellee,  and  if  he  has  done  it  in  such  a  way  as 
to  put  himself  in  the  position  where  he  cannot  prove  it, 
it  is  his  fault,  and  of  course  he  cannot  expect  to  recover 
from  the  bonding  company  for  something  he  cannot  prove. 
He  has  not  shown  what  this  work  was  or  the  value  of  it 
and  the  proof  he  has  submitted  not  only  represents  work 
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that  was  called  for  by  the  subcontract  but  also  work  that 
was  not  called  for  on  the  part  of  the  subcontractor  by  the 
subcontract;  and  there  is  no  way  of  determining  under 
this  proof  what  part  of  this  work  should  be  valued  in 
accordance  with  the  price  fixed  by  the  subcontract  or 
what  part  of  it  should  be  valued  on  some  other  basis.  It 
would  therefore  be  impossible  in  any  event  for  the  court 
to  arrive  at  any  definite  amount  shown  by  the  evidence 
that  would  be  due  Schaefer. 

This  judgment  entered  against  Continental,  far  in  ex- 
cess of  the  agreed  contract  price,  for  work  alleged  to  have 
been  done  by  Schaefer  completely  outside  of  the  scope 
of  the  contract,  is  clearly  erroneous. 

Appellee  faces  this  dilemma:  If  what  he  did  was  within 
the  scope  of  his  subcontract,  he  can  not  recover  more  than 
the  contract  price  therein  agreed  upon.  If  on  the  other 
hand,  what  he  did  was  outside  of  the  scope  of  his  contract, 
the  surety  is  of  course  not  liable  therefor. 

We  therefore  submit  that  the  judgment  appealed  from 
should  be  reversed  and  the  action  dismissed  as  to  Con- 
tinental, and  that  it  recover  from  the  cross  appellants  its 
reasonable  attorneys'  fees  and  costs  in  both  courts. 

Respectfully  submitted, 
EUGENE  D.  IVY 
ELWOOD  HUTCHESON 
Attorneys  for  Appellant 
Continental  Casualty  Company 
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Appellant,  Continental  Casualty  Company,  respectfully 
petitions  the  above  entitled  court  for  a  rehearing  herein. 

The  amount  involved  in  this  litigation  is  extremely 
large;  the  questions  are  very  important;  and  the  issue  has 
not  previously  been  decided  by  this  court.  There  are,  in 
fact,  only  a  few  cases  in  which  this  question  has  been  pre- 
viously adjudicated  by  any  court.  With  the  utmost  respect 
for  the  learning  and  ability  of  the  Chief  Judge  of  this 
court  who  wrote  the  opinion  and  the  concurring  Judges,  we 
sincerely  believe  and  respectfully  submit  that,  at  least  as 
to  appellant,  Continental  Casualty  Company,  the  opinion 
is  fundamentally  erroneous  and  unsound,  and  the  case,  at 
least  as  to  this  appellant,  should,  we  believe,  be  given  fur- 
ther consideration  by  this  court. 

The  only  portion  of  the  opinion  dealing  with  this  ques- 
tion of  Continental's  liability,  if  any,  to  Schaefer  is  sub- 
division D  consisting  of  only  three  rather  short  paragraphs 
(only  two  paragraphs  aside  from  statutory  quotations)  on 
pages  6  and  7.  The  decision  holding  Continental  liable 
for  the  large  sum  of  $56,764.97  plus  interest  and  costs  is 
apparently  predicated  solely  and  entirely  upon  the  theory 
that  a  "new  agreement"  was  entered  into  between  the 
Macris  and  Schaefer  for  the  performance  of  extra  work 
of  which  the  reasonable  value  was  said  sum.  This  so-called 
"the  new  agreement"  is  referred  to  at  least  twice  therein, 
and  two   of   the   principal   cases   relied   upon   by   us   are 


thought  to  be  distinguished  solely  on  the  ground  that  in 
those  cases  "there  was  no  agreement,"  etc. 

But  here  there  was  no  new  agreement  between  the 
Maoris  and  Schaefer.  The  evidence  wholly  fails  to  sub- 
stantiate any  such  theory  or  ground  of  decision.  Schaefer 
alleged  it,  but  failed  to  prove  it.  Even  the  district  court 
expressly  held  that  there  was  no  such  new  agreement. 

As  pointed  out  at  page  22  of  our  opening  brief,  the 
district  court  in  his  opinion  stated: 

"In  short,  the  court  finds  that  Mr.  Macri  breached  the 
subcontract,  or  those  portions  of  them  to  be  performed 
by  him,  in  the  particulars  which  I  have  designated; 
that  his  breach  was  willful  and  negligent,  and  that  v/as 
true  both  as  to  the  character  of  excavations  and  fine 
grading  and  time  it  was  done,  the  amount  and  quality 
of  lumber  and  the  time  it  was  furnished,  and  that  this 
breach  of  Mr.  Maori's  part  was  a  continuing  breach, 
which  continued  and  existed  and  persisted  throughout 
the  entire  performance  of  this  contract  until  the  very 
end  of  its  performance  by  Mr.  Schaefer.  .  .  . 

"Hoioever,  the  court  cayinot  find  under  the  record  here 
that  there  was  a  meeting  of  the  minds,  or  an  express 
contract  that  Mr.  Schaefer  was  to  continue  to  com- 
plete the  work  and  do  what  fine  grading  was  required 
by  the  defective  conditions  of  the  excavations,  and 
was  then  to  be  paid  for  the  reasonable  value  of  all  of 
his  costs.  I  think  such  a  finding  would  he  inconsistent 
loith  the  other  testimony  in  the  case  here,  ando  with  the 
conduct  of  Mr.  Schaefer.  He  refused  specifically  to 
take  over  the  fine  grading  and  excavating  when  Mr. 
Macri,  according  to  the  testimony ,  offered  to  turn  it 
over  to  him.  He  continued  to  complain.  It's  hard  to 
conceive  how  he  would  have  cause  for  complaint  if  he 


was  to  get  paid  for  everything  anyway,  but  he  con- 
tinued to  complain,  and  I  think  his  conduct  isn't  con- 
sistent with  the  meeting  of  the  minds  and  an  express 
contract  that  Mr.  Macri  was  to  pay  for  the  fair  value 
of  the  services."     (R.  2213). 

Clearly,  there  could  not  be  any  new  agreement  be- 
tween the  parties  unless  there  was  a  meeting  of  the  minds 
thereon.  The  testimony  of  Schaefer  and  his  witnesses, 
as  well  as  that  of  the  Macris  and  their  witnesses,  clearly 
establishes  that  there  was  never  any  new  agreement  be- 
tween these  parties  after  the  original  subcontract  was 
entered  into.  Schaefer  refused  specifically  to  take  over 
the  fine  grading  and  the  excavating  and  the  other  work 
that  was  to  be  done  by  the  Macris.  Schaefer  admittedly 
continued  to  complain  throughout  the  entire  job.  Obvious- 
ly, he  would  not  have  done  so  if  he  had  been  proceeding  in 
the  performance  of  a  new  contract  which  had  been  agreed 
upon  between  the  parties. 

Of  course,  as  pointed  out  in  the  briefs  of  Continental 
and  the  Macris,  it  is  well  settled  that  where  there  is  an 
express  contract  between  the  parties  for  doing  certain  work, 
there  can  be  no  recovery  therefor  on  implied  or  quasi  con- 
tract. The  liabilities  of  the  parties  are  governed  and 
limited  by  the  express  contract  they  entered  into,  namely, 
the  original  subcontract. 

The  opinion  correctly  holds  that  on  the  issue  of  Con- 
tinental's liability  on  the  payment  bond  the  federal  rather 


than  state  law  controls  because  involving  the  construction 
of  the  Miller  Act.  In  so  doing,  however,  this  court  neces- 
sarily is  holding  to  be  fundamentally  erroneous  the  entire 
basis  of  the  district  court's  decision  as  to  Continental.  The 
district  court  recognized  that  under  the  federal  law  Con- 
tinental was  not  liable  but  erred  in  applying  its  view  of  the 
Washington  State  law.    The  district  court  said: 

''Now,  coming  to  the  law  applicable  to  this  situation, 
it  is  of  course  difficult,  and  I  am  frank  to  say  I  think 
that  the  case  cited  by  Mr.  Ivy,  United  States  vs.  John 
A.  Johnson  and  Sons,  65  F.  Supp.,  page  527,  if  it  were 
followed,  would  preclude  recovery  by  Mr.  Schaefer,  at 
least  against  the  bonding  company.  However,  it  is  my 
view  that  in  these  cases,  although  there  is  involved  the 
construction  of  the  Federal  statute,  the  Miller  Act,  that 
nevertheless,  so  far  as  the  substantive  rights  are  con- 
cerned, that  the  law  of  the  state  is  entitled  to  first  con- 
sideration."    (R.  2215). 

But  since  this  court  has  now  determined,  and  clearly 
correctly  so,  that  as  to  Continental  the  state  law  should  be 
disregarded  and  the  federal  law  controls,  we  submit  that 
under  the  federal  decisions  cited  in  our  opening  brief  there 
is  here  clearly  no  liability  of  the  surety. 

The  one  reason  stated  in  the  opinion  for  attempting 
to  distinguish  those  federal  decisions  is  that  there  there 
was  no  agreement  of  the  parties  for  the  performance  of 
additional  work  and  for  the  payment  therefor.  But  neither 
loas  there  any  such  agreement  betioeen  these  parties  in  the 
instant  case.    Macri,  to  be  sure,  endeavored  to  make  such 


an  agreement,  but  the  testimony  of  all  of  the  witnesses  on 
both  sides  of  the  case  clearly  establishes  that  no  such  agree- 
ment was  ever  entered  into  hy  hoth  parties. 

The  opinion  quotes  the  Friestedt  case,  125  F.  2d  1010: 

"What  was  done  was  not  required  hy  any  of  the  terms 
of  the  contract,  hut  became  necessary  hecause  of  an 
alleged  hreach  of  the  contract  hecause  a  contractor  vio- 
lated one  of  the  terms  of  the  contract." 

But  we  respectfully  submit  that  far  from  distinguish- 
ing the  Friestedt  case,  this  shows  that  the  same  is  directly 
in  point  and  should  be  followed  here.  Most  or  all  of  the 
work  for  which  Schaefer  is  now  attempting  to  recover, 
such  as  excavation  work  and  fine  grading,  Schaefer  was 
not  obligated  under  any  contract,  either  a  new  agreement 
or  the  original  subcontract,  to  perform.  Schaefer's  whole 
case  is  predicated  upon  the  basis  that  this  was  work  that 
Schaefer  was  not  obligated  by  the  contract  to  do,  but  that 
it  became  necessary  for  Schaefer  to  do  so  because  of  Macri's 
alleged  breaches  of  the  subcontract.  If,  as  Schaefer  con- 
tends, the  obligation  rested  upon  Macri  and  not  Schaefer 
to  do  these  things,  then  clearly  they  were  done  by  Schaefer 
not  because  he  was  under  any  contractual  obligation  to  do 
so  but  because  Macri  breached  his  (Macri's)  contractual 
obligation  to  do  so.  We  submit  that  the  Friestedt  and 
other  authorities  cited  by  us  are  directly  in  point  and 
should  be  followed  here. 
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The  only  case  cited  in  support  of  the  decision  as  to 
Continental  is  "Cf.  John  A.  Johnson  and  Sons  v.  United 
States,  153  F.  2d  534  (Cir.  4)."  But  that  case,  we  submit, 
does  not  in  any  way  support  this  far  reaching  decision. 
That  case  has  never  been  even  cited  by  Schaefer's  able 
counsel.  In  that  case  the  contractor  and  surety  appeared 
together  jointly  by  the  same  counsel.  The  surety  did  not 
even  appear  separately  and  did  not  urge  any  separate  de- 
fense of  non-liability  under  the  bond  apart  from  the  con- 
tractor. There  the  prime  contractor  wrongfully  (due  to 
error  of  the  government  engineer)  required  the  masonry 
subcontractor  to  tear  down  a  portion  of  his  completed 
work  and  rebuild  the  same  using  more  expensive  brick. 
It  was  definitely  indicated  that  the  prime  contractor  would 
be  able  to  recover  over  from  the  government  additional 
compensation  therefor.  Every  act  of  the  subcontractor  in 
that  case  loas  done  in  performance  of  his  obligations  under 
the  original  subcontract  to  construct  the  masonry  and 
brickwork  on  the  job.  The  subcontractor  did  not  perform 
any  work  which  was  the  obligation  of  the  prime  contractor, 
as  in  this  case  (under  the  court's  findings). 

Strange  as  it  may  seem,  the  cited  case  praises  highly, 
quotes,  and  affirms  the  decision  of  Judge  Coleman  in 
United  States  v.  John  A.  Johnson  and  Sons,  65  F.  Supp.  514, 
526-532,  which  is  one  of  the  principal  authorities  relied  upon 
by  us  herein.    Even  the  district  court,  Judge  Driver,  stated, 


as  hereinabove  quoted,  that  that  decision  could  not  he  dis- 
tinguished, and  that,  if  followed,  it  would  require  a  dis- 
missal of  this  action  against  Continental.  He  dechned  to 
follow  it  solely  for  a  reason  (that  state  law  controlled) 
which,  as  held  in  this  court's  decision,  was  wholly  unten- 
able. This  court's  opinion  does  not  even  mention,  cite,  or 
attempt  to  distinguish  Judge  Coleman's  decision  upon 
which  we  rely.  It  can  not  be  distinguished.  The  same 
was  so  clearly  sound  that,  although  a  large  sum  was  in- 
volved, the  subcontractor,  Friedman,  did  not  even  appeal 
therefrom — and  did  not  even  cross-appeal  therefrom  when 
his  opponents  appealed  from  the  portion  thereof  adverse 
to  them. 

The  situation  was  that  Friedman  asserted  two  claims. 
Judge  Coleman  held  in  his  favor  as  to  the  first,  which  was 
affirmed  on  appeal  (in  the  case  cited  by  this  court)  and 
in  favor  of  the  surety  upon  the  second,  which  was  so  clearly 
correct  that  it  was  not  even  appealed  from.  In  other 
words,  even  though  Judge  Coleman's  decision  was  in  ac- 
cord with  the  decision  of  the  Court  of  Appeals  affirming 
the  same,  as  to  Friedman's  first  claim,  that  was  entirely 
consistent  with  his  decision  denying  recovery  against  the 
surety  upon  Friedman's  second  claim. 

Schaefer's  claim  here  is  clearly  of  the  same  nature 
as  Friedman's  second  claim,  but  entirely  different  than 
Friedman's  first  claim,  the  only  one  involved  on  the  appeal. 
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The  decision  on  appeal,  cited  by  this  court,  was  thus 
completely  distinguished  for  us  in  advance  by  Judge  Cole- 
man's decision. 

The  distinction  between  the  two  questions  was  clearly 
and  irrefutably  pointed  out  by  Judge  Coleman  in  the  fol- 
lowing language: 

"We  are  not  unmindful  of  the  fact  that,  in  another 
part  of  this  proceeding  we  have  allowed  this  same 
subcontractor  to  recover  from  the  general  contractor 
on  a  counterclaim  for  extra  material  and  labor  he  had 
furnished,  on  the  ground  that  there  was  an  improper 
rejection  by  the  general  contractor  of  the  material  or- 
iginally supplied.  That  is  to  say,  we  held  that  the  sub- 
contractor was  entitled  to  be  paid  what  this  improper 
rejection  had  cost  him,  due  to  replacing  the  material 
with  material  of  higher  grade. 

"Such  counterclaim,  it  is  true,  was  based  upon  breach 
of  contract  in  the  sense  that  the  general  contractor 
had  not  lived  up  to  his  part  of  the  agreement  in  so  far 
as  a  duty  to  inspect  the  material,  originally  supplied, 
was  imposed  upon  him  in  the  first  instance.  However, 
by  the  express  terms  of  the  last  paragraph  of  Article 
IV  of  the  subcontract,,  which  we  have  previously 
quoted,  the  subcontractor  and  not  the  general  con- 
tractor was  required  to  replace  the  material  when  ord- 
ered so  to  do  by  the  general  contractor,  without  preju- 
dice to  the  right  given  him  by  the  subcontract  to  have 
a  later  determination  as  to  whether  or  not  he  should 
have  reimbursement,  for  any  additional  expenditures 
as  a  result  of  such  replacement.  So  it  will  be  seen 
that  the  performance  b}^  the  subcontractor,  upon  which 
he  has  based  his  right  of  recovery,  was  performance 
such  as  was  expressly  required  of  him  by  the  contract 
for  which,  and  only  for  ivhich  he  could  recover  under 
the  payment  bond  which  we  have  heretofore  analyzed; 


whereas,  in  the  present  case,  there  is  the  distinction 
that  the  subcontractor  has  not  supplied  labor  and  Tna- 
terials  which  he  was,  in  fact,  ever  required  to  supply 
by  the  terms  of  the  contract.  Thus,  the  subcontractor's 
present  counterclaim  is  for  damages  as  such,  result- 
ing from  the  general  contractor's  alleged  breach  of 
the  contract,  although  it  is  true  the  alleged  damages 
are  measured  by  the  cost  of  labor  and  materials  to  the 
subcontractor  which  the  general  contractor,  if  any  one, 
should  have  supplied  but  did  not.  The  distinction  is 
more  than  a  mere  technical  one.  It  is  a  legal  distinc- 
tion required  by  the  very  terms  of  the  documents  by 
which  the  subcontractor  is  restricted  in  this  limited, 
statutory   proceeding    .... 

"The  distinction  between  the  two  questions  is  real,  not 
fanciful." 

Referring  to  the  second  counterclaim,  which  was  very 
similar  to  the  Schaefer  claim  here,  upon  which  recovery 
against  the  surety  was  denied.  Judge  Coleman  said: 

"The  substance  of  the  second  counterclaim  is  that  the 
general  contractor,  although  having  expressly  agreed  to 
provide  temporary  construction  of  every  nature,  nec- 
essary to  the  completion  of  the  work  on  the  project 
by  the  subcontractor  within  the  specified  time,  includ- 
ing the  providing  of  access  to  the  construction  site, 
the  general  contractor  nevertheless  failed  to  provide 
such  access  and  that,  as  a  result,  the  progress  of  the 
work  by  the  subcontractor  was  materially  interfered 
with  and  delayed,  thus  greatly  increasing  the  cost  to 
the  subcontractor,  whereby  he  was  damaged  in  the 
sum  of  $13,740.01.   .   .   . 

"Coming,  then,  to  the  motion  to  dismiss  the  other  coun- 
terclaim of  the  subcontractor  Friedman,  the  basic  ques- 
tion here  is  whether  under  the  Miller  Act  a  subcon- 
tractor may  recover  damages  against  a  general  con- 
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tractor  and  his  surety  on  a  claim  which  is  directly 
predicated  on  a  breach  of  contract  hy  the  general  con- 
tractor and  not  on  the  furnishing  of  labor  and  material 
by  a  subcontractor  pursuant  to  contract. 

"That  this  is  a  suit  by  the  subcontractor  for  such  breach 
of  contract  by  the  general  contractor  seems  clear.  .  .  . 

"To  repeat,  we  think  a  distinction  must  be  made  be- 
tween doing  work  which  is  of  an  extra  or  additional 
character,  or  reasonably  implied  by  the  terms  of  the 
contract  as  part  of  the  obligation  of  the  subcontractor, 
and  work  which,  as  in  the  present  case  not  he  but  the 
main  contractor  alone  is,  by  the  very  terms  of  the  agree- 
ment, required  to  do.  The  distinction  is,  in  a  sense, 
narrow  and  technical,  but  it  goes  to  the  very  essence  of 
the  restricted  rights  given  by  this  special  statute,  the 
Miller  Act.  We  are  not  unaware  of  the  fact  that  there 
are  numerous  decisions  to  the  effect  that  a  liberal 
construction  must  be  given  to  the  Miller  Act  and  its 
predecessor,  the  Heard  Act.  .  .  But  the  libei'ality  of 
construction  referred  to  in  those  decisions  is  not  meant 
to  go  so  far  as  to  extend  the  scope  of  the  Act  and  to 
embrace  a  claim  for  damages  such  as  the  present  one. . . . 

"Finally,  it  may  reasonably  be  argued  from  the  dearth 
of  authorities  on  this  precise  question,  that,  in  line 
with  the  Friestedt  case,  it  has  been  generally  conceded 
that  this  type  of  claim  was  not  cognizable  under  either 
the  Heard  Act  or  the  Miller  Act.  But  however  that 
may  be,  both  the  weight  of  such  authority  as  exists, 
and  logical  interpretation  of  the  statute,  require  the 
conclusion  here  reached." 

Thus  we  have  the  unusual  situation  where  the  court 
itself  at  the  time  of  deciding  the  tioo  controversies  expressly 
distinguished  the  one  from  the  other.    The  cited  decision 
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of  the  court  of  appeals  is  therefore  clearly  distinguishable, 
and  has,  we  submit,  no  applicability  here. 

No  other  authority  is  cited  in  the  opinion  as  even  tend- 
ing to  support  this  far  reaching  decision  holding  the  surety 
liable  for  this  huge  sum. 

The  opinion,  as  we  read  it,  agrees  with  our  conten- 
tion that  a  surety  under  the  Miller  Act  is  not  liable  for 
damages  for  breach  of  a  subcontract  by  the  prime  con- 
tractor. The  opinion,  however,  declines  to  apply  that  well 
established  principle,  apparently  on  the  ground  that  this 
is  not  a  claim  of  that  nature. 

The  opinion  quotes  a  portion  of  one  of  the  district 
court's  findings  and  then  says  "it  does  not  appear  from  this 
finding  that  the  amount  of  the  judgment  included  dam- 
ages for  breach  of  contract."     (All  italics  are  ours). 

We  submit,  however,  that  a  careful  consideration  of 
(1)  the  findings  as  a  whole,  and  (2)  the  opinion  of  the 
trial  court,  and  (3)  the  evidence  herein,  and  each  of  them, 
can  leave  no  doubt  whatever  but  that,  while  under  the 
ingenious  form  and  guise  of  quantum  meruit,  the  judgment 
herein  was,  either  in  whole  or  at  least  in  large  part,  actually 
for  damages  for  Macri's  alleged  breaches  of  the  subcon- 
tract. 

It  is  true  here,  as  stated  on  page  5  of  the  opinion  in 
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referring  to  City  and  County  of  San  Francisco  v.  Transhay 
Construction  Co.,  134  F.  2d  468  (Cir.  9) : 

"The  nature  of  the  claim,  although  on  the  theory  of 
quantum  meruit,  was  really  for  danfiages,"  etc. 

That  is  precisely  the  situation  here. 

The  Transbay  case  is  directly  in  point  and  conclusive 
herein. 

This  has  at  all  times  been  clearly  recognized  and  con- 
ceded by  Schaefer  and  his  counsel.  For  example,  at  page 
4  of  appellee's  brief  he  states: 

"On  the  other  hand,  Schaefer' s  claim  against  Macri 
Company,  and  the  Continental  Casualty  Company  as 
their  surety,  is  based  upon  the  continuing  wilful  fail- 
ure of  Macri  Company  to  perform  adequately  and 
within  a  reasonable  time  the  obligations  imposed  upon 
it  by  the  subcontract." 

If  the  single  finding  quoted  in  the  opinion  were  deemed 
contrary  to  the  proposition  that  the  recovery  herein  in- 
cluded damages  for  breach  of  contract  by  the  Maoris,  the 
same  would  be  clearly  erroneous,  unsupported  by  the  evi- 
dence, contrary  to  the  evidence,  and  therefore  clearly  re- 
versible error. 

Paragraphs  12,  13,  and  14  of  the  district  court's  findings 
of  fact  are  as  follows: 

"That  it  was  the  obligation  of  the  defendant  Macri 
Company  to  do  the  excavation  in  such  a  way  as  to 
afford  reasonable  clearance  and  a  reasonable  oppor- 
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tunity  for  the  subcontractor  to  properly  and  efficiently 
carry  out  its  part  of  the  work,  and  that  the  clearance 
reasonably  required  where  a  form  had  to  be  placed 
between  the  concrete  and  the  bank  required  an  exca- 
vation of  1  foot  out  at  the  base  of  the  excavation  from 
the  outside  wall  of  the  concrete  structure  to  be  in- 
stalled and  a  slope  of  one  to  one  on  the  bank;  that  the 
excavation  made  by  Macri  &  Company  was  not  made 
in  that  manner  but  was  made  approximately  one 
foot  out  from  the  base  of  the  concrete  structure  and 
with  practically  vertical  banks,  and  that  the  excava- 
tion was  not  done  in  a  manner  to  give  sufficient  clear- 
ance, that  is,  there  was  not  sufficient  slope,  there  was 
not  sufficient  width  in  the  excavation  to  enable  the  sub- 
contractor to  efficiently  and  properly  construct  his 
forms  and  that  he  was  hindered  in  the  progress  of  the 
work,  and  that  the  use  plaintiff's  carpenters  install- 
ing the  forms  had  to  make  extra  excavation  and  that 
this  was  the  rule  rather  than  the  exception  in  the 
progress  of  the  work. 

"That  the  defendants  Macri  and  Company  failed  to  do 
the  fine  grading  in  accordance  with  the  lay-out  plans 
and  specifications;  that  it  was  defectively  and  improp- 
erly done  and  that  in  most  instances  the  carpenters  had 
to  do  the  fine  grading  before  they  could  install  the 
forms  and  that  this  increased  the  amount  of  work 
the  use  plaintiff  had  to  do  and  hindered  and  inter- 
fered with  his  progress  of  the  work. 

"That  the  defendants  Macri  Company  failed  to  make 
the  excavations  on  time  and  in  an  orderly  sequence 
and  manner  so  as  to  enable  the  use  plaintiff  to  proceed 
as  he  should  have  been  able  to  do  with  prompt  progress 
of  the  work. 

"That  with  reference  to  the  lumber  which  the  defend- 
ants Macri  Company  were  to  furnish  under  the  sub- 
contract on  Job  1062,  sufficient  lumber  was  not  fur- 
nished, it  was  not  furnished  on  time  and  the  quality 
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was  not  proper  and  suitable  for  the  work  intended; 
that  much  of  the  time  there  was  missing  some  essential 
type  of  lumber  so  the  work  was  hindered  and  delayed 
because  of  lumber  not  being  properly  furnished,  not 
furnished  in  sufficient  quantity  and  not  furnished  in 
the  quality  which  was  the  minimum  requirement  for 
work  of  this  kind. 

"That  the  dejendant  Macri  Company  breached  their 
subcontract  in  the  particulars  hereinabove  set  forth 
and  that  said  breach  on  the  part  of  defendants  Macri 
Company  was  willful  and  negligent  both  as  to  the 
character  of  excaiiations  and  fine  grading  and  the  time 
it  was  done  and  the  amount  and  quality  of  lumber 
and  the  time  it  loas  furnished  and  that  this  breach 
on  the  defendant  Macri  Company's  part  was  a  con- 
tinuing breach  which  continued  and  existed  and  per- 
sisted throughout  the  entire  performance  of  said  con- 
tract 1062  until  the  very  end  of  its  performance  by 
the  use  plaintiff."     (R.  100-102). 

There  cannot  be  any  question  whatever  from  this  rec- 
ord but  that  Schaefer's  entire  case  is  predicated  upon  re- 
covery for  Macri's  alleged  breaches  of  the  subcontract. 

Appellee's  brief  at  pages  89  and  91  sought  to  criticize 
the  federal  cases  upon  which  we  rely  upon  the  ground  that 
the  courts  there  "fell  into  error"  and  were  "mistaken  in 
their  view  of  the  law."  They  did  not  even  contend  that 
those  decisions  were  sound  but  distinguishable  upon  the 
ground  stated  in  this  court's  opinion  or  upon  any  other 
ground.  We  submit  that  the  attempted  distinction  thereof 
is  untenable  and  unsound. 

This  action  to  recover  additional  compensation  for  what 
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was  done  by  Schaefer  because  of  Maori's  alleged  breaches 
of  contract  is  purely  and  simply  an  action  to  recover  dam- 
ages for  such  breach  of  contract.  Looking  through  the 
form  to  the  substance  and  the  realities  of  the  situation,  we 
submit  that  this  is  clearly  the  nature  of  Schaefer's  claim 
against  Continental  herein. 

Actually  Schaefer  is  attempting  to  recover  on  two 
separate  claims: 

(1)  Compensation  for  doing  what  was  not  included 
in  the  concrete  work  to  be  done  by  Schaefer  under  the 
subcontract  but  on  the  contrary  was  to  be  performed  by 
the  Maoris,  and 

(2)  For  additional  costs  and  expenses  incurred  by 
Schaefer  in  performing  his  own  work  under  the  subcon- 
tract by  reason  of  delay  thereof  due  to  breach  of  contract 
by  the  Maoris  in  not  having  proper  excavation  and  fine 
grading  timely  completed,  form  labor  of  suitable  quality 
available,  etc. 

Neither  of  these  claims  is  for  the  full  amount  of  this 
judgment.  Schaefer  has  made  no  attempt  to  state  the 
amount  of  each  or  either  of  the  two  claims.  The  judgment 
is  for  the  total  amount  of  both  claims. 

We  submit  that  both  of  these  claims  constitute  dam- 
ages for  breach  of  contract  on  the  part  of  the  Maoris.  Neith- 
er of  them  is  work  required  to  be  done  by  Schaefer  under 
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the  subcontract  if  properly  performed  by  Macris.  Both  are 
outside  of  the  subcontract.  Both  are  for  recovery  of  addi- 
tional compensation,  by  whatever  name  called,  arising  out 
of  Maori's  alleged  breaches  of  the  subcontract.  (We  are 
assuming  herein  for  the  sake  of  argument,  but  not  ad- 
mitting, that  Macris  breached  the  contract). 

In  any  event,  we  submit  that  obviously  the  first  claim 
herein  above  mentioned  is  purely  and  simply  a  claim  for 
damages  for  Maori's  breach  of  contract,  as  everything 
done  by  Schaefer  thereunder  was  something  which  he  was 
not  contractually  obligated  to  do.  Could  Macris  have  sued 
Schaefer  if  Schaefer  did  excavation  work  improperly? 
Clearly  not,  because  he  never  entered  into  any  contract 
to  do  excavation  or  fine  grading  work. 

Manifestly,  this  judgment  against  Continental  carmot 
be  affirmed  unless  it  can  be  properly  held  that  Schaefer 
is  entitled  to  recover  against  Continental  on  hoth  of  these 
two  claims.  We  submit  that  clearly  he  is  not  entitled  to 
do  so. 

Also,  we  submit  that  recover}^  of  additional  compensa- 
tion because  in  violation  of  the  subcontract  Maori  rendered 
Schaefer's  work  more  difficult  and  expensive,  is  likewise 
clearly  the  recovery  of  damages  for  breach  of  contract. 
Certainly  Schaefer  should  not  be  legally  entitled  to  do 
indirectly  what  he  cannot  do  directly. 
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Schaefer  under  the  subcontract  agreed  to  construct 
the  concrete  structures  for  an  agreed  contract  price  of 
$26.00  per  cubic  yard  of  concrete.  Appellee's  witnesses 
testified  that  if  Macris  had  properly  performed  their  con- 
tractual obligations,  the  reasonable  value  of  Schaefer's 
work  would  have  not  exceeded  the  contract  price.  Cer- 
tainly, therefore,  the  liability  of  the  surety  on  the  statutory 
bond  should  not  exceed  the  said  agreed  contract  price. 
Schaefer's  claim  is  outside  of  rather  than  within  his  con- 
tract. It  follows  that  the  surety  is  not  liable  therefor. 
Schaefer's  claim  is  directly  predicated  on  Macri's  alleged 
breach  of  contract  and  not  on  Schaefer's  furnishing  of 
labor  and  materials  pursuant  to  his  contract. 

This  is  a  statutory  payment  bond  to  guarantee  pay- 
ment of  the  agreed  contract  price  (unless  unreasonable) 
owing  to  laborers,  materialmen  and  subcontractors.  It  is 
not  a  performance  bond  to  guarantee  performance  of  the 
subcontract  by  Macris.  Congress  never  required  a  bond 
of  the  latter  nature.  If  as  Schaefer  contends,  he  for  any 
reason  did  work  which  he  was  not  contractually  obligated 
to  do,  the  surety  on  the  statutory  payment  bond  is  not 
liable  therefor. 

We  therefore  respectfully  submit  that  Continental  is 
not  legally  liable  to  Schaefer  under  these  circumstances, 
that  the  case  should  be  given  further  consideration,  that 
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the  petition  for  rehearing  should  be  granted,  and  that  the 
judgment  appealed  from  should  be  reversed. 

The  undersigned  attorneys  for  appellant,  Continental 
Casualty  Company,  herein  hereby  certify  that  in  their  judg- 
ment the  foregoing  petition  for  rehearing  is  well  founded 
and  that  it  is  not  interposed  for  delay. 

Respectfully  submitted, 

EUGENE  D.  IVY 
ELWOOD  HUTCHESON 

Attorneys  for  Appellant 
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appellants  Macri,  well  founded,  and  that  it  is  not 
interposed  for  delay. 


(Tom  W.  feolman) 


PETITION  OF  CROSS  APPELLANTS  MACRI  FOR 
REHEARING 


The  cross  appellants  Sam  Macri,  Don  Macri  and  Joe 
Macri  hereby  petition  the  above-entitled  court  for  a 
rehearing  herein. 

It  is  respectfully  submitted  that  between  time  of 
argument  before  this  court  on  October  19,  1948,  and 
time  of  filing  opinion,  February  11,  1949,  the  Hon- 
orable Judges  of  this  court  have  been  unintentionally 
drawn  away  from  the  issues  as  they  were  presented. 
The  following  statement  from  the  filed  opinion  shows 
a  decided  warping: 

"The  Macris  rely  on  City  and  County  of  San 
Francisco  v.  Transbay  Construction  Co.,  134  F. 
(2d)  468  (Cir.  9).  *  *  *" 

The  fact  is  that  His  Honor  Judge  Healy,  near  the 
end  of  concluding  argument  by  Mr.  Holman,  for  the 
Macris,  asked,  in  substance,  what  is  to  be  said  about 
the  applicability  of  the  above-mentioned  case;  that 
Mr.  Holman  stated  frankly  he  was  unfamiliar  with 
that  case,  and  that  none  of  the  parties  litigant  had 
cited  it  in  their  briefs  or  in  argument  to  the  court; 
that  thereupon  His  Honor  Judge  Denman  suggested 
that  Mr.  Holman  read  that  case  and  write  the  court 
after  doing  so.  That  not  only  was  done  by  Mr.  Hol- 
man, but  all  parties  litigant  wrote  the  court  specifi- 
cally about  that  case. 

It  is,  therefore,  manifestly  unfair  to  have  the  filed 
opinion  so  state  the  Macris'  position.  That  statement 
is  not  supported  by  the  briefs  or  by  oral  argument. 
In  fact,  our  position  is  definitely  based  on  United 
States  V.  Wyckoff  Pipe  &  C.  Co.,  271  U.S.  263,  46 
Sup.  Ct.  503,  70  L.  ed.  938,  as  cited  and  discussed  in 
the  Macris'  opening  brief,  pp.  49-51,  52,  App.  Ill, 


reply  brief  pp.  5,  12.  The  court,  notwithstanding  this, 
has  not  even  mentioned  that  prime  case,  nor  has  the 
court  cited  and  discussed  any  Washington  authorities 
contrary  to  the  holding  of  the  above  Wyckoff  case. 

Further,  the  filed  opinion  should  not  be  allowed  to 
stand  as  presently  written  for  the  reason  that  the 
same  contains  a  substantial  miscalculation  in  deter- 
mining the  amount  of  the  judgment.  The  filed  opinion 
holds  "*  *  *  the  Macris  liable  for  the  extra  work 
performed  at  their  request."  (filed  opinion  p.  6) 

Elsewhere  the  filed  opinion  states,  "Schaefer  should 
be  allowed  to  recover  in  excess  of  the  stipulated  con- 
tract price  for  work  performed  in  reliance  on  Macris' 
statements  *  *  *."  (filed  opinion  p.  5)  The  evidence 
available  to  the  court  for  the  determination  of  the 
amount  to  be  allowed  for  this  "extra  work"  is  a  state- 
ment of  costs  prepared  on  behalf  of  Schaefer  by  a 
certified  public  accountant,  which  showed  all  of 
Schaefer's  costs  on  the  project  and  the  estimates  of 
witnesses  for  Schaefer  that  his  performance,  had  it 
progressed  as  originally  contemplated,  would  have  cost 
substantially  the  same  as  the  amount  of  Schaefer's 
subcontract  bid  price.  The  amount  of  the  extra  com- 
pensation was  determined  by  allowing  Schaefer  there- 
for the  difference  between  his  total  cost,  including 
twenty  per  cent  (20%)  cost  and  ten  per  cent  (10%) 
profit,  and  the  subcontract  bid  price. 

This  is  error,  for  the  total  cost  figure  included 
twenty  per  cent  (20%)  overhead  on  all  direct  costs 
and  ten  per  cent  (10%)  profit  on  all  direct  costs  plus 
overhead.  Schaefer  is  not,  under  the  filed  opinion, 
entitled  to  twenty  per  cent  (20%)  profit  and  ten  per 
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cent  (10%)  overhead  on  the  subcontract  price,  for 
such  amounts  were  presumably  included  by  Schaefer 
in  arriving  at  the  amount  of  his  bid,  and  further- 
more, would  not  have  been  recoverable  in  any  event 
had  the  contract  been  performed  "as  originally  con- 
templated." In  this  latter  event  Schaefer  would  have 
been  strictly  limited  to  his  bid  price.  If  this  honorable 
court  is  willing  to  accept  this  type  of  evidence  in  proof 
of  the  amount  of  the  claimed  extra  work,  notwith- 
standing the  authorities  cited  by  the  Macris  (Macris' 
opening  brief  pp.  54,  55),  and  notwithstanding  that 
it  was  Schaefer's  duty  to  keep  an  account  of  the  costs 
of  such  extra  work,  the  proper  method  then  for  such 
computation,  based  upon  Schaefer's  own  statement  of 
costs,  is  as  follows: 

(a)  Schaefer's  total  direct  costs  allowed  by 

the  Court  (Schaefer  op.  br.  p.  62). ...$67,712.84 

(b)  Subcontract  price  (Schaefer op.br.  70)   35,274.12 

(c)  Total  direct  cost  of  extra  work 32,438.72 

(d)  Overhead  on  extra  work— 20%  of  (c)     6,487.74 

(e)  Totalcostof  extra  work— (c)  plus  (d)   38,926.46 

(f )  Ten  per  cent  profit  on  extra  work 3,892.65 

(g)  Total  cost,  overhead  and  profit  on 

extra  work 42,819.11 

(h)  Amount  remaining  unpaid  on 
subcontract  price : 

Subcontract  price  $35,274.12 

Amount  paid  by 

Macris  32,614.66       2,659.46 


(i  )   Total  amount  properly  due  Schaefer 

under  the  filed  opinion  of  the  Court  45,478.57 

The  judgment  of  the  trial  court  should  be  reduced 


to  this  figure  in  any  event  on  Schaefer's  own  figures 
and  without  question. 

Alluding  to  the  briefs  of  these  appellants  and  of 
the  appellant  Continental  Casualty  Company  and  the 
petition  of  the  latter  for  rehearing,  there  can  be  no 
question  but  that  the  judgment  entered  by  the  trial 
court  is  a  judgment  for  damages  and  breach  of  con- 
tract. For  this  reason  it  is  again  submitted  that  there 
should  be  no  profit  item  allowed  on  the  "extra  work," 
more  accurately  denominated  under  the  authorities 
"damages"  for  breach  of  contract.  Damages  are  com- 
pensatory. Schaefer's  profit  on  this  job  was  properly 
contained  in  his  subcontract  bid  price.  The  situation 
is  not  changed  by  saying  that  his  performance  was 
continued  in  reliance  upon  statements  by  Macris,  for 
there  was  no  difference  between  such  statements  and 
the  implied  obligation  existing  in  every  contract  to 
pay  damages  occasioned  by  the  breach  thereof.  There 
should  be  no  arbitrary  profit  item  allowed  on  the 
extra  work.  This  fact  apparently  escaped  the  consid- 
eration of  the  trial  court  because  of  its  allowance  of 
recovery  for  the  entire  performance  on  a  quantum 
meruit  basis  rather  than  limiting  such  recovery  to  the 
extra  work  only. 

The  opinion  filed  by  the  court  holds  that  the  law 
of  the  State  of  Washington  is  applicable.  It  is  sub- 
mitted that  the  court  should  reconsider,  by  rehearing 
herein,  the  adequacy  of  Schaefer's  proof  of  the  amount 
of  the  increased  cost  of  his  performance.  In  this 
portion  of  the  filed  opinion  the  court  states:  "There 


8 

was  evidence  to  show  what  Schaefer's  costs  would 
have  been  if  the  work  had  progressed  as  originally 
contemplated.  *  *  *  In  the  light  of  this  evidence  we 
cannot  say  that  the  finding  of  the  trial  court  was 
erroneous."  Upon  this  basis  the  judgment  in  favor  of 
Schaefer  against  Macris  is  affirmed  in  the  filed 
opinion.  There  is  not  a  single  case  cited  in  support 
of  this  conclusion,  and  it  is  submitted  the  evidence 
is  not  sufficient  under  Washington  cases. 

It  will  be  recalled  that  Schaefer  accepted,  without 
protest  or  dispute,  regular  payments  as  the  work 
progressed,  as  it  was  provided  in  the  contract  he  was 
to  receive.  There  was  no  statement  of  so-called  extra 
costs  rendered  or  payment  demanded. 

In  the  case  of  Ross  v.  Raymer,  132  Wash,  Dec.  131, 
201  P. (2)  129,  decided  December  17,  1948,  the  Wash- 
ington Supreme  Court  quotes  from  a  prior  decision, 
Ammerman  v.  Old  National  Bank,  28  Wn.(2d)  239, 
182  P.  (2d)   75: 

"  'A  reading  of  the  cases  hereinbefore  cited 
will  show  that,  under  the  rules  announced  by 
this  court,  the  degree  of  proof  required  to  estab- 
lish a  claim  for  services  under  an  original  con- 
tract, be  it  express  or  implied,  is  no  different 
from  that  necessary  to  establish  a  claim  for  addi- 
tional and  different  services.  However,  in  the 
latter  case,  ivhere  the  one  'performing  the  service 
accepts  the  payTYients  agreed  to  under  the  original 
contract,  there  is  a  presumption  that  he  accepts 
them  in  full  payment  for  all  services.  In  both 
cases  mentioned,  the  proof  must  be  of  the  clearest 
and  most  convincing  character\^'  (Italics  ours) 


So,  in  the  instant  case,  it  would  be  presumed  that  pay- 
ments made  to  and  accepted  by  Schaefer  were  in  full 
payment  of  all  work  performed  by  him. 

The  following  Washington  cases  definitely  support 
Macris'  contention  that  where  it  was  possible  for 
Schaefer  to  keep  the  actual  costs  of  the  alleged  extra 
work,  so  that  the  same  would  be  available  to  him, 
estimates  of  such  costs  as  were  given,  based  upon 
hypothetical  assumptions,  do  not  constitute  adequate 
proof  of  either  damages  or  costs  of  work. 

Blakiston  v.  Osgood  Panel  &  Veneer  Co.,  173 
Wash.  435,  23  P.  (2d)  397; 

Automatic  Canteen  Company  of  Washington 
V.  Automatic  Canteen  Company  of  Am- 
eHca,  182  Wash.  133,  140,  45  P.  (2d)  41; 

Hole  V.  Unity  Petroleum  Corp.,  15  Wn.  (2d) 
416,  131  P.(2d)  150; 

Jones  V.  Nelson,  61  Wash.  167,  169,  112 
Pac.  88; 

Bell  V.  Scranton  Coal  Mines  Co.,  59  Wash. 
659,  667,  110  Pac.  628; 

Lloyd  V.  American  Can  Co.,  128  Wash.  298, 
313,  222  Pac.  876; 

Bromley  v.  Heffernan  Engine  Works,  108 
Wash.  31,  182  Pac.  929. 

The  judgment  of  the  trial  court  was  based  upon 
the  theory  that  Schaefer  was  entitled  to  recover  in 
quantum  meruit  for  the  entire  performance,  inde- 
pendent of  and  divorced  from  the  contract  price. 
Under  the  filed  opinion  Schaefer  is  entitled  to  recover 
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only  the  contract  price,  plus  the  cost  or  reasonable 
value  of  his  extra  work. 

Under  the  above  Washington  cases  and  innumer- 
able decisions  from  other  jurisdictions  there  is  no 
legally  adequate  evidence  upon  which  to  support  the 
judgment  of  the  trial  court  as  a  judgment  for  extra 
work  plus  the  unpaid  balance  of  the  contract  price. 
Two  entirely  different  forms  of  proof  are  involved,  as 
indicated  by  the  repeated  assertions  by  counsel  for 
Schaefer  to  the  effect  that  they  had  made  no  attempt 
and  would  make  no  attempt  to  segregate  the  extra 
work  items  from  the  contract  performance.  Contrary 
to  the  statement  from  the  filed  opinion,  quoted  above, 
that  is,  "*  *  *  we  cannot  say  that  the  finding  of  the 
trial  court  was  erroneous",  the  trial  court  made  no 
finding  as  to  the  amount  of  Schaefer's  increased  cost. 
Consequently  there  is  involved  no  question  as  to  the 
deference  paid  on  appeal  to  the  findings  of  a  trial 
court. 

There  being  such  a  large  amount  of  money  involved, 
particularly  in  view  of  the  fact  that  individuals  are 
the  parties  litigant,  not  corporations  or  governmental 
agencies,  it  is  earnestly  submitted  there  is  no  sub- 
stantial proof  of  the  use  plaintiff's  extra  costs.  This  is 
particularly  true  in  light  of  the  unreasonable  and 
exorbitant  relationship  between  the  contract  price  of 
Schaefer's  performance,  the  amount  of  the  judgment 
awarded  in  addition  to  the  contract  price  and  the 
amounts  allowable  to  the  cross  appellants  Macri  under 
the  prime  contract  for  the  performance  of  the  items 
claimed  by  Schaefer  as  extra  work.  The  very  un- 
reasonableness bespeaks  the  error. 


11 

Accordingly,  it  is  respectfully  submitted  that  the 
petition  for  rehearing  herein  should  be  granted. 

S.  W.  Brethorst, 
Tom  W.  Holman, 
Thomas  N.  Fowler, 
Warren  L.  Dewar, 

Attorneys  for  Cross  Appellants 
Maori 
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In  the  District  Court  for  the  Territory  of  Alaska, 
Third  Division 

No.  A-4492 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 
vs. 

FRANCIS  C.  BOWDEN,  JOHN  E.  HOEKZEMA, 
EDWARD  G.  BARBER,  L.  McGEE,  CHRIS 
POULSEN,  FRED  W.  MAYER,  DR.  F.  N. 
(DOC)  DORSEY,  ROBERT  (BOB)  BAKER, 
and  ANTON  ANDERSON, 

Defendants. 

COMPLAINT 

Comes  now  the  United  States  of  America,  by  and 
through  Raymond  E.  Plummer,  United  States  At- 
torney for  the  Third  Division  of  the  Territory  of 
Alaska  and  complains  of  the  above  named  defend- 
ants and  for  a  cause  of  action  alleges: 

I. 

That  this  case  is  one  of  public  interest ;  that  there 
is  good  reason  to  believe  that  a  cause  of  action 
exists  against  the  above  named  defendants  that  can 
be  proven;  and  that  this  action  is  brought  in  the 
name  of  the  United  States  in  accordance  with  and 
pursuant  to  the  provisions  of  Chapter  103,  Compiled 
Laws  of  Alaska  1933. 
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II. 

That  the  City  known  as  Anchorage,  Alaska,  is 
an  incorporated  city  of  the  first  class,  pursuant  to 
the  laws  of  the  Territory  of  Alaska ;  and  is  situated 
in  the  Third  Division,  Territory  of  Alaska. 

III. 

That  previous  to  February  23,  1921,  and  up  to 
the  present  time,  the  City  of  Anchorage,  was  a 
duly  and  regularly  incorporated  municipality  pur- 
suant to  the  laws  of  the  Territory  of  Alaska;  and 
as  such  an  incorporated  municipality  did  hold  a 
general  election  on  April  1,  1947  for  the  purpose 
of  electing  a  Mayor;  three  members  for  a  two-year 
term  to  the  common  council;  two  members  for  a 
period  of  one  year  to  the  common  council ;  one  mem- 
ber to  the  public  utilities  board  for  a  period  of  three 
years;  one  member  to  the  Anchorage  Public  School 
Board  for  a  period  of  one  year;  and  one  member 
for  a  period  of  three  years  to  said  school  board; 
and  accordingly  such  general  municipal  election  was 
held  within  the  City  limits  of  said  City  of  Anchor- 
age, on  April  1,  1947,  polls  being  open  from  8:00 
a.m.  to  7:00  p.m.  in  the  respective  election  i^recincts. 

IV. 

That  registration  of  voters  was  had  in  cohhection 
with  said  general  municipal  election  in  accordance 
with  ordinance  No.  51  of  the  City  of  Anchorage, 
entitled  *'An  Ordinance  for  the  Registration  of  the 
Legal  Electors  of  the  City  of  Anchorage,  in  the 
Territory  of  Alaska,"  said  ordinance  having  been 
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duly  and  regularly  passed  and  approved  by  the 
Common  Council  of  the  City  of  Anchorage  on  the 
17th  day  of  September,  1924. 

V. 

That  the  City  of  Anchorage,  through  its  duly 
authorized  and  acting  officials  pursuant  to  said 
ordinance  No.  51  referred  to  above,  caused  a  poll 
book  register  to  be  kept  open  for  the  registration 
of  all  legal  voters  residing  in  the  City  of  Anchorage ; 
and  that  such  a  book  was  made  available  to  all  legal 
residents  and  voters  of  Anchorage,  Alaska,  as  pro- 
vided in  said  ordinance;  and  that  the  close  of  said 
day  of  registration  was  on  the  29th  day  of  March, 
1947,  at  5:00  p.m.  at  the  City  Hall  of  said  City  of 
Anchorage. 

VI. 

That  as  a  result  of  such  registration  as  provided 
by  Ordinance  No.  51  of  the  City  of  Anchorage, 
there  were  1262  persons  who  registered  for  said 
general  municipal  election  to  be  held  on  April  1, 
1947. 

VII. 

That  on  the  general  municipal  election  held  April 
1,  1947,  in  the  City  of  Anchorage,  there  were  a 
total  of  1738  ballots  cast,  out  of  which  1738  ballots 
cast,  there  were  653  persons  who  voted  that  were 
not  legally  registered  in  accordance  with  Ordinance 
No.  51  and  who  had  their  ballots  sworn  in;  that 
therefore  there  were  only  1085  ballots  cast  by  per- 
sons who  were  legally  entitled  to  vote  by  having 
complied  with  the  provisions  of  Ordinance  No.  51. 


Francis  C.  Bowden,  et  al.  5 

VIII. 

That  by  reason  of  the  said  653  illegal  ballots  cast, 
amounting  to  approximately  60%  of  the  total  num- 
ber of  legal  votes  cast  in  said  election,  that  said 
election  and  all  proceedings  in  connection  therewith 
are  invalid  and  void. 

IX. 

That  on  the  7th  day  of  April,  1947,  at  and  within 
the  City  of  Anchorage,  and  within  the  jurisdiction 
of  this  Court,  the  defendant  Francis  0.  Bowden, 
did  unlawfully  usurp  and  intrude  himself  into  the 
said  office  of  Mayor  of  said  City  of  Anchorage;  the 
defendants  John  E.  Hoekzema,  Edward  G.  Barber, 
L.  McGee,  Chris  Poulson  and  Fred  W.  Mayer,  did 
then  and  there  unlawfully  usurp  and  intrude  them- 
selves into  the  said  offices  of  the  Common  Council 
of  the  City  of  Anchorage;  the  defendants  Dr.  F.  N. 
(Doc)  Dorsey  and  Robert  (Bob)  Baker  did  then 
and  there  mil  awfully  usurp  and  intrude  themselves 
into  the  offices  of  members  of  the  Anchorage  Public 
School  Board;  and  defendant  Anton  Anderson  did 
then  and  there  unlawfully  usurp  and  intrude  him- 
self into  the  office  of  a  member  of  the  Utilities  Board 
of  the  City  of  Anchorage. 

X. 

That  each  and  every  of  said  defendants  from 
then  on  have  continued  unlawfully  to  hold  and  exer- 
cise the  said  office  respectiveely  so  as  aforesaid 
usurped  by  them  respectively,  the  said  offices  then 
and  there  being  public  offices  under  and  by  virtue 
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of  the  laws  of  said  City  and  the  Territory  of  Alaska ; 
the  said  defendants  from  the  7th  day  of  April,  1947, 
to  the  present  time  having  unlawfully  usurped  the 
city  government  of  said  city;  and  that  said  defend- 
ants from  the  date  last  aforesaid  to  the  present  time, 
having  respectively  continued,  and  still  continue, 
unlawfully  to  hold  and  exercise  the  said  offices  so 
as  aforesaid  respectively  unlawfully  intruded  into 
by  them;  and  the  plaintiff  further  show^s  that  no 
other  person  or  persons  is  or  are  by  law  entitled 
to  hold  or  exercise  any  of  said  offices. 

Wherefore,  the  plaintiff  prays  judgment: 

(1)  For  an  order  of  this  court  requiring  each 
and  every  of  the  above  named  defendants  to 
show  by  what  right  they  claim  title  to  the 
respective  offices  now  unlawfully  usurped, 
held  and  exercised  by  them  and  further,  to 
show  cause,  if  any  there  be,  why  them  and 
each  of  them  should  not  be  ousted  forthwith 
from  said  respective  offices; 

(2)  That  the  said  defendants  and  each  of  them 
be  ousted  from  said  offices  so  by  them  respec- 
tively, unlawfully  held  and  occupied; 

(3)  That  the  purported  general  municipal  elec- 
tion of  the  City  of  Anchorage  held  on  April 
1,  1947  be  declared  illegal,  invalid  and  void; 

(4)  For  costs  of  suit ;  and, 

(5)  For  such  other  and  further  relief  as  to  the 
Court  seems  just  and  proper. 

/s/  RAYMOND  E.  PLUMMER, 
United  States  Attornev. 


Francis  C.  Bow  den,  et  al.  7 

United  States  of  America, 
Territory  of  Alaska — ss. 

Raymond  E.  Plmnmer,  being  first  duly  sworn 
upon  oath  deposes  and  says:  That  he  is  the  United 
States  Attorney  for  the  Territory  of  Alaska,  Third 
Division;  that  he  has  read  the  said  complaint  and 
knows  the  contents  thereof  and  that  the  same  is 
true  as  he  verily  believes. 

/s/  RAYMOND  E.  PLUMMER. 

Subscribed  and  sworn  to  before  me  this  8th  day 
of  April,  1947. 

/s/  GERTRUDE  HANSEN, 

Deputy  Clerk,  District  Court. 

I  hereby  certify  that  the  foregoing  is  a  true  and 
correct  copy  of  the  original  complaint  filed  in  the 
above  entitled  court  and  cause. 

/s/  RAYMOND  E.  PLUMMER, 
United  States  Attorney. 

[Endorsed] :  Filed  April  8,  1947. 


ORDINANCE  No.  51 

An  Ordinance  for  the  Registration  of  the  Legal 
Electors  of  the  City  of  Anchorage,  in  the  Ter- 
ritory of  Alaska 

Be  It  Ordained  by  the  Common  Council  of  the  City 
of  Anchorage,  in  the  Territory  of  Alaska: 

Section  1.     That  there  shall  be  a  registration  of 
the  voters  in  the  City  of  Anchorage  annually  prior 
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to  the  general  municipal  election,  and  no  persons 
shall  be  entitled  to  vote  at  any  municipal  election 
who  is  not  registered  according  to  the  provisions  of 
this  Ordinance :  the  registration  shall  be  prima  facie 
evidence  of  the  right  of  any  person  registered  to 
vote,  but  said  person  may  be  challenged  and  re- 
quired to  establish  a  right  to  vote  in  the  mamier 
provided  in  Ordinance  No.  17,  entitled  "An  Ordi- 
nance to  Provide  for  General  and  Special  Elections 
in  the  City  of  Anchorage,  Territory  of  Alaska"; 
no  person  shall  be  registered  unless  he  or  she  appear 
in  person  before  the  registration  officer  at  the  office 
of  such  registrar  during  his  usual  office  hours  and 
apply  to  be  registered,  and  give  his  name  and  par- 
ticular place  of  residence,  and  such  place  of  resi- 
dence shall  be  noted  in  the  poll  book  of  the 
registrar. 

Book  of  Registration  to  Be  Opened 

Section  2.  It  shall  be  the  duty  of  the  Common 
Council  of  the  City  of  Anchorage,  upon  the  taking 
effect  of  this  Ordinance,  to  procure  for  the  regis- 
tration of  voters  a  poll  book  register;  to  open  the 
same  for  the  registration  of  voters  at  least  sixty 
(60)  days  prior  to  the  general  municipal  election 
and  thirty  (30)  days  prior  to  any  special  election, 
and  to  appoint  a  duly  qualified  elector  of  the  City 
of  Anchorage,  who  shall  be  the  City  Clerk,  desig- 
nated the  registrar  of  the  City  of  Anchorage. 

Poll  Book  to  Be  Kept  at  Registration  Office 

Section  3.     After  such   poll  book   register   shall 
be  opened,  pursuant  to  the  above  section,  it  shall  be 
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open  at  all  times  until  the  closing  of  the  same  for 
any  election,  and  shall  be  kept  at  the  office  of  such 
registrar;  it  shall  be  the  duty  of  such  registration 
officer  to  register  all  citizens  of  the  City  of  Anchor- 
age, who  are  qualified  under  the  laws  of  the  Terri- 
tory of  Alaska,  to  vote  at  any  municipal  election 
in  said  City:  before  entering  upon  his  duties  as 
registration  officer,  such  registrar  shall  subscribe 
to  an  oath  before  an  officer  qualified  to  administer 
the  same  that  he  will  well,  truly  and  accurately 
register  all  qualified  electors  of  the  City  of  Anchor- 
age, who  apply  to  him  for  registration,  and  no  other, 
and  that  he  will,  when  the  registration  book  has 
been  closed,  deliver  the  same  to  the  City  Clerk,  tak- 
ing his  receipt  for  the  same ;  said  registration  officer 
shall  have  the  power  to  administer  all  necessary 
oaths,  to  examine  the  applicant  for  registration, 
or  any  witness  who  may  be  offered  in  his  behalf,  in 
order  to  ascertain  his  right  to  be  registered  under 
the  provisions  of  this  ordinance;  if  the  applicant 
for  registration  will  be  entitled  to  vote  at  the  next 
ensuing  election  under  the  laws  of  the  Territory  of 
Alaska,  he  will  be  entitled  to  registration;  other- 
wise he  will  not  be  registered;  appeals  from  the 
decision  of  the  registration  officer  may  be  taken  to 
the  Common  Council,  and  from  the  decision  of  the 
Common  Council  to  the  District  Court  for  the  Ter- 
ritory of  Alaska,  Third  Division ;  it  will  be  the  duty 
of  the  registration  officer  upon  the  closing  of  the 
poll  or  registration  book  to  certify  to  the  accuracy 
of  such  poll  list  or  registration  book,  before  deliver- 
ing the  same  to  the  City  Clerk. 
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Entry 

Section  4.  The  registration  shall  be  in  the  fol- 
lowing form  in  said  book:  Date  of  registration, 
name,  check  line,  age,  occupation,  residence,  signa- 
ture of  Elector ;  the  names  of  the  persons  registered 
shall  be  entered  in  alphabetical  order  and  an  entry 
shall  be  made  opposite  the  name  of  each  person  to 
correspond  to  each  of  the  heads  contained  in  the 
head  of  the  registration  list. 

Certificate  of  Registration 

Section  5.  It  shall  be  the  duty  of  the  registra- 
tion officer  to  give  to  each  citizen  registered,  accord- 
ing to  the  provisions  of  this  Ordinance,  certificate 
of  registration  which  shall  be  substantially  in  the 
following  form: 

United  States  of  America 

Territory  of  Alaska 

City  of  Anchorage  19  ... 

This  is  to  certify  that a  citizen  of  the 

City  of  Anchorage,  has  this day  of 

19...  been  duly  registered  as  a  voter  of  the  City 
of  Anchorage  and  is  entitled  to  vote  at  any 
election  in  said  City,  provided  he  continues  a 
resident  of  said  City,  and  provided  further, 
that  he  is  a  qualified  voter  under  the  laws  of 
the  Territory  of  Alaska,  now  in  force  and 
statutes  amendatory  thereof. 

Witness  my  hand  this day  of 19 

City  Registrar 
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Registration  Officer  to  Publish  Notice 

Section  6.  It  shall  be  the  duty  of  the  registrar 
of  said  City,  upon  notice  from  the  Common  Council, 
to  cause  to  be  published  in  an  official  newspaper 
of  the  City  of  Anchorage,  a  notice  notifying  the 
citizens  of  the  City  of  Anchorage,  that  said  regis- 
tration book  is  open,  and  also  to  publish  in  like 
manner  a  notice  ten  days  prior  to  the  closing  of 
said  registration  book,  stating  the  date  of  the  clos- 
ing of  said  book. 

Registration  Book  Shall  Be  Closed 

Section  7.  The  registration  book  shall  be  closed 
on  Saturday,  at  4:00  p.m.  o'clock,  prior  to  any 
municipal  election;  and  nothing  in  this  Ordinance 
shall  be  construed  so  as  to  require  more  than  one 
annual  registration  of  voters. 

The  poll  book  of  the  citizens  entitled  to  vote  shall 
be  furnished  the  election  board  by  the  City  Clerk. 

Section  8.  It  shall  be  the  duty  of  the  City  Clerk 
to  furnish  the  Judges  and  Clerks  of  election  with 
two  poll  books  and  two  tally  lists  at  least  one  day 
before  election. 

Passed  by  the  Common  Council  of  the  City  of 
Anchorage,  this  17th  day  of  September,  1924. 

/s/  FRED  J.  SPACH, 
City  Clerk. 

Approved  this  17th  day  of  September,  1924. 

/s/  M.  J.  CONROY, 

Mayor  of  the  City  of 
Anchorage,  Alaska. 
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I,  Thomas  E.  Downes,  Clerk  of  the  City  of 
Anchorage,  Territory  of  Alaska,  do  hereby  certif}^ 
that  the  annexed  and  foregoing  is  a  true  and  full 
copy  of  the  original  Ordinance  No.  51  now  remain- 
ing among  the  records  of  the  said  City  of  Anchorage 
in  my  office. 

In  AVitness  Whereof  I  have  hereunto  subscribed 
my  name  and  affixed  the  seal  of  the  aforesaid  City 
of  Anchorage,  Territory  of  Alaska,  this  11  day  of 
July,  1947. 

THOMAS  E.  DOWNES, 

Clerk,  City  of  Anchorage. 

By  /s/  THOMAS  E.  REILLY, 
Acting  Clerk,  City  of 
Anchorage. 

[Endorsed] :  Filed  in  the  District  Court,  Terri- 
tory of  Alaska,  Third  Division,  July  18,  1947. 
M.  E.  S.  Brunelle,  Clerk;  by  /s/  Gertrude  Kellner, 
deputy. 


[Title  of  District  Court  and  Cause.] 

ACKNOWLEDGMENT  OF  SERVICE 

I,  E.  L.  Arnell,  hereby  acknowledge  receipt  of 
copies  of  the  Complaint,  and  Order  Setting  Time 
for  Hearing  on  Order  to  Show  Cause,  in  connec- 
tion with  the  above  entitled  matter,  all  of  which 
have  been  certified  to  by  Raymond  E.  Plummer, 
United  States  Attorney  to  be  true  and  correct 
copies  of  the  originals  now  on  file  herein.  I  hereby 
certify  that  I  represent  the  following  named   de- 
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fendants   and   acknowledge   receipt   of    said    Com- 
plaint and  Order  on  their  behalf: 

Francis  C.  Bowden,  John  E.  Hoekzema, 
Edward  G.  Barber,  L.  McGee,  Chris  Poulsen, 
Fred  W.  Mayer,  Dr.  F.  N.  (Doc)  Dorsey, 
Robert  (Bob)  Baker,  Anton  Anderson. 

/s/  E.  L.  ARNELL, 

Attorney  for  the  Defendants. 

[Endorsed] :  Filed  April  8,  1947. 


[Title  of  District  Court  and  Cause.] 

ORDER  SETTING  TIME  FOR  HEARING  ON 
ORDER  TO  SHOW  CAUSE 

This  matter  coming  on  for  hearing  on  filing  of 
the  complaint  herein  and  a  motion  by  the  plaintift' 
seeking  the  order  of  this  Court  setting  time  for  a 
hearing  on  an  order  to  show  cause  against  the 
above  named  defendants,  Francis  C.  Bowden,  John 

E.  Hoekzema,  Edward  G.  Barber,  L.  McGee,  Chris 
Poulsen,  Fred  W.  Mayer,  Dr.  F.  N.  (Doc)  Dorsey, 
Robert  (Bob)  Baker,  and  Anton  Anderson,  as 
prayed  for  in  the  prayer  of  said  complaint. 

It  Is  Hereby  Ordered  That  the  said  Francis  C. 
Bowden,  John  E.  Hoekzema,  Edward  G.  Barber, 
L.   McGee,    Chris   Poulsen,    Fred   W.    Mayer,    Dr. 

F.  N.  (Doc)  Dorsey,  Robert  (Bob)  Baker,  and 
Anton  Anderson,  be  and  they  are  hereby  notified 
to  be  and  appear  in  the  above  entitled  court  at 
Anchorage,  Alaska,  on  the  15th  day  of  April,  1947, 
at  10:00  a.m.  on  said  date,  then  and  there  to  show 
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by  what  right  they  claim  title  to  the  respective 
municipal  offices  set  forth  in  said  complaint  and 
now  milawfully  usurped,  held  and  exercised  by 
them;  and  further,  to  show  cause,  if  any  there  be, 
why  they  and  each  of  them  should  not  be  ousted 
forthwith  from  said  respective  municipal  offices 
now  unlawfully  usurped,  held  and  exercised  by 
them. 

And  it  is  further  ordered  that  the  United  States 
Marshal  for  the  Third  Division  of  the  Territory 
of  Alaska  serve  a  copy  of  this  order  together  with 
a  copy  of  the  complaint  filed  herein  upon  the  said 
Francis  C.  Bowden,  John  E.  Hoekzema,  Edw^ard  G. 
Barber,  L.  McGee,  Chris  Poulsen,  Fred  W.  Mayer, 
Dr.  F.  N.  (Doc)  Dorsey,  Robert  (Bob)  Baker,  and 
Anton  Anderson,  by  delivering  to  each  of  them 
copies  thereof  certified  by  Raymond  E.  Plummer, 
United  States  Attorney,  to  be  true  and  correct 
copies  of  the  originals  now  on  file  herein,  and  of 
his  actions  hereunder  make  return  hereon. 

Signed  in  open  court  in  Anchorage,  Alaska,  this 
8th  day  of  April,  1947. 

/s/  ANTHONY  J.  DIMOND, 
District  Judge. 

I  hereby  certify  that  the  foregoing  is  a  true  and 
correct  copy  of  the  original  order  for  setting  time 
for  hearing  on  order  to  show  cause  entered  in  the 
above  entitled  court  and  cause. 

/s/  RAYMOND  E.  PLUMMER, 
United  States  Attorney. 

[Endorsed] :  Filed  April  8,  1947. 
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In  the  District  Court  of  the  United  States  for  the 
Territory  of  Alaska,  Third  Division 

No.  A-4492 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 
vs. 

FRANCIS  C.  BOWDEN,  et  al., 

Defendants. 

SUMMONS 

The  President  of  the  United  States  of  America, 
to  the  Above-Named  Defendant,  Greeting: 

You  Are  Hereby  Required  to  appear  in  the 
District  Court  for  the  Territory  of  Alaska,  Third 
Division,  within  thirty  days  after  the  day  of  serv- 
ice of  this  summons  upon  you,  and  answer  the 
complaint  of  the  above-named  plaintiff,  a  copy  of 
which  complaint  is  herewith  delivered  to  you;  and 
unless  you  so  appear  and  answer,  judgment  will 
be  entered  against  you  ousting  you  from  the  re- 
spective municipal  office  now  unlawfully  held  and 
occupied  by  you;  declaring  the  purported  general 
mimicipal  election  of  the  City  of  Anchorage  held 
on  April  1,  1947,  to  be  illegal,  invalid  and  void, 
for  costs  of  suit,  and  will  apply  to  the  Court  for 
the  further  relief  demanded  in  said  complaint. 
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Witness,  the  Hon.  Anthony  J.  Dimond  Judge  of 
said  Court,  this  9th  day  of  April  in  the  year  of 
our  Lord  one  thousand  nine  hundred  and  forty- 
seven. 

[Seal]  M.  E.  S.  BRUNELLE, 

Clerk. 

By  /s/  GERTRUDE  HANSEN, 
Deputy  Clerk. 

United  States  Marshal's  Office, 
Territory  of  Alaska,  Third  Division. 

I  Hereby  Certify,  that  I  received  the  within  writ 
on  the  9th  day  of  April,  1947,  and  personally  served 
the  same  on  the  9th  day  of  April,  1947,  by  delivery 
to  and  leaving  with  Francis  C.  Bowden,  John  E. 
Hoekzema,  Edward  G.  Barber,  L.  McGee,  Chris 
Poulsen,  Fred  W.  Mayer,  Dr.  F.  N.  (Doc)  Dorsey, 
Robert  (Bob)  Baker,  and  Anton  Anderson,  said 
defendants  named  therein  personally,  at  Anchor- 
age Alaska,  in  said  Division  of  said  Territory,  a 
copy  thereof,  together  with  a  copy  of  the  complaint, 
certified  to  by  Raymond  E.  Plummer,  United  States 
Attorney,  attached  thereto. 

Dated  at  Anchorage,  Alaska,  the  9th  day  of 
April,  1947. 

JAMES  H.  PATTERSON, 
U.  S.  Marshal. 

By  /s/  OSCAR  OLSON, 
Deputy. 

Marshal's  Fees:  To  Service,  $7.00. 

[Endorsed]:  Filed  April  10,  1947. 
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[Title  of  District  Court  and  Cause.] 

MOTION  TO  QUASH 

Comes  now  the  above  named  defendants,  indi- 
vidually, by  their  attorney,  E.  L.  Arnell,  and  re- 
spectfully moves  this  court  for  an  order  quashing 
the  order  to  show  cause  issued  by  this  court  on  the 
8th  day  of  April,  1947,  against  said  defendants, 
upon  the  ground  that  Ordinance  No.  51,  upon  which 
said  order  is  predicated,  is  unconstitutional  and 
said  order  is  null  and  void,  and  upon  the  further 
ground  that  the  petition  upon  which  said  order  is 
based  does  not  state  facts  sufficient  to  constitute  a 
cause  of  action. 

/s/  E.  L.  ARNELL. 

[Endorsed] :  Filed  April  15,  1947. 


[Title  of  District  Court  and  Cause.] 

ORAL  DECISION  GRANTING  MOTION 
TO  QUASH 

Judge  Kehoe:  I  am  going  to  grant  the  motion 
to  quash.  No  motion  left  to  strike,  so  I  need  not 
act  on  that.     You  may  draw  such  an  order. 

Mr.  Arnell:     Thank  you,  your  Honor. 

Mr.  Plummer:  If  the  Court  please,  may  I  in- 
terrogate the  Court  as  to  whether  on  the  ground 
that  the  statute  is  unconstitutional? 

Court:  I  think,  in  my  opinion,  it  is  based  upon 
two  grounds :  First,  the  lack  of  power  in  the  City  to 
make  such  an  ordinance  on  constitutional  grounds; 
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Witness,  the  Hon.  Anthony  J.  Dimond  Judge  of 
said  Court,  this  9th  day  of  April  in  the  year  of 
our  Lord  one  thousand  nine  hundred  and  forty- 
seven. 

[Seal]  M.  E.  S.  BRUNELLE, 

Clerk. 

By  /s/  GERTRUDE  HANSEN, 
Deputy  Clerk, 

United  States  Marshal's  Office, 
Territory  of  Alaska,  Third  Division. 

I  Herehy  Certify,  that  I  received  the  within  writ 
on  the  9th  day  of  April,  1947,  and  personally  served 
the  same  on  the  9th  day  of  April,  1947,  by  delivery 
to  and  leaving  with  Francis  C.  Bowden,  John  E. 
Hoekzema,  Edward  G.  Barber,  L.  McGee,  Chris 
Poulsen,  Fred  W.  Mayer,  Dr.  F.  N.  (Doc)  Dorsey, 
Robert  (Bob)  Baker,  and  Anton  Anderson,  said 
defendants  named  therein  personally,  at  Anchor- 
age Alaska,  in  said  Division  of  said  Territory,  a 
copy  thereof,  together  with  a  copy  of  the  complaint, 
certified  to  by  Raymond  E.  Plummer,  United  States 
Attorney,  attached  thereto. 

Dated  at  Anchorage,  Alaska,  the  9th  day  of 
April,  1947. 

JAMES  H.  PATTERSON, 
U.  S.  Marshal. 

By  /s/  OSCAR  OLSON, 
Deputy. 

Marshal's  Fees:  To  Service,  $7.00. 

[Endorsed]:  Filed  April  10,  1947. 
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[Title  of  District  Court  and  Cause.] 

MOTION  TO  QUASH 

Comes  now  the  above  named  defendants,  indi- 
vidually, by  their  attorney,  E,  L.  Arnell,  and  re- 
spectfully moves  this  court  for  an  order  quashing 
the  order  to  show  cause  issued  by  this  court  on  the 
8th  day  of  April,  1947,  against  said  defendants, 
upon  the  ground  that  Ordinance  No.  51,  upon  which 
said  order  is  predicated,  is  unconstitutional  and 
said  order  is  null  and  void,  and  upon  the  further 
ground  that  the  petition  upon  which  said  order  is 
based  does  not  state  facts  sufficient  to  constitute  a 
cause  of  action. 

/s/  E.  L.  ARNELL. 

[Endorsed] :  Filed  April  15,  1947. 


[Title  of  District  Court  and  Cause.] 

ORAL  DECISION  GRANTING  MOTION 
TO  QUASH 

Judge  Kehoe:  I  am  going  to  grant  the  motion 
to  quash.  No  motion  left  to  strike,  so  I  need  not 
act  on  that.    You  may  draw  such  an  order. 

Mr.  Arnell:     Thank  you,  your  Honor. 

Mr.  Plummer:  If  the  Court  please,  may  I  in- 
terrogate the  Court  as  to  whether  on  the  ground 
that  the  statute  is  unconstitutional'? 

Court:  I  think,  in  my  opinion,  it  is  based  upon 
two  grounds :  First,  the  lack  of  power  in  the  City  to 
make  such  an  ordinance  on  constitutional  grounds; 
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and  also  I  am  impressed  by  the  fact  that  there  has 
been  no  repeal  of  Ordinance  17.  It  is  still  on  the 
books  and  is  referred  to  even  in  the  later  ordinance 
showing  that  the  council  considered  it  to  be  still 
on  the  books.  Those  are  the  two  principal  things 
that  make  me  feel  as  I  do.  I  decided  so  quickly 
because  I  think  it  should  be  decided  quickly.  It  is 
a  very  important  matter. 

Mr.  Plummer:     That  is  true. 

Court:     And  nothing  will  be  gained  by  waiting. 

Mr.  Plummer:     That  is  right. 

[Endorsed] :  Filed  May  20,  1947. 


MINUTE  ORDER  GRANTING  MOTION 
TO  QUASH 

Now  came  the  respective  parties  and  the  respec- 
tive counsel  as  heretofore  and  the  hearing  on 
motion  to  show  cause  in  cause  No.  A-4492,  entitled 
United  States  of  America,  plaintiff,  versus  Fran- 
cis C.  Bowden,  et  al.,  defendants,  was  resumed. 

Argument  to  the  Court  was  had  by  Raymond  E. 
Plummer,  United  States  Attorney,  for  and  in  be- 
half of  the  Government,  re  defendants'  motion  to 
quash. 

Argument  to  the  Court  was  had  by  Edward  L. 
Arnell,  for  and  in  behalf  of  the  defendants. 

Whereupon  the  Court,  having  heard  the  argu- 
ments of  respective  counsel  and  being  fully  and 
duly  advised  in  the  premises  granted  defendants' 
motion  to  quash  and  directed  counsel   to  prepare 
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and  submit  written  order  in  accordance  with  the 
oral  decision  given  herein. 

Entered  Court  Journal  No.  G  14,  page  No.  200, 
April  16,  1947. 


[Title  of  District  Court  and  Cause.] 

ORDER  TO  QUASH 

This  matter  having  come  before  the  Court  on 
the  15th  day  of  April,  1947,  upon  defendants' 
motion  for  an  Order  to  Quash,  the  Order  for 
Show  Cause  issued  by  this  Court  on  the  8th  day 
of  April,  1947,  by  which  Order  said  defendants 
were  required  to  be  and  appear  before  this  Court 
on  the  10th  day  of  April,  1947,  to  show  cause  why 
said  defendants  should  not  be  ousted  fiom  the 
respective  offices  to  which  said  defendants  had 
been  elected  at  a  general  municipal  election  held 
on  the  1st  day  of  April,  1947,  and  it  appearing  from 
said  Motion  that  the  grounds  upon  which  the  de- 
fendant attacked  the  validity  of  said  Order  to  Show 
Cause  were  that  Ordinance  No.  51  was  unconsti- 
tutional and  that  the  Order  of  this  Court  based 
upon  an  alleged  violation  thereof,  was  null  and 
void  and 

Further,  that  the  petition  of  the  above  named 
plaintiff  did  not  state  facts  sufficient  to  constitute 
a  cause  of  action  and  the  Court  having  heard  the 
arguments  of  E.  L.  Arnell  in  support  of  said 
Motion  to  Quash  and  the  arguments  of  Raymond  D. 
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Plummer,  United  States  District  Attorney  in  op- 
position to  said  Motion  on  the  15th  day  of  April, 
1947  and  the  Court  thereupon  having  continued 
hearing  upon  the  said  Motion  until  2:00  p.m.  on 
the  16th  day  of  April  1947,  and  at  such  time  having 
heard  additional  arguments  by  counsel  and  the 
Court  thereupon  having  considered  the  arguments 
of  the  respective  counselors  and  the  statutes,  ordi- 
nances and  authorities  cited  by  each,  and  the  Court 
being  fully  advised  in  the  premises,  now,  therefore, 
it  is 

Ordered  that  the  Order  to  Show  Cause  issued 
by  this  Court  on  the  8th  day  of  April,  1947,  be  and 
the  same  hereby  is  quashed  and  annulled,  and  it 
is  further 

Ordered  that  the  defendants  be  and  they  are 
hereby  dismissed,  and  it  is  further 

Ordered  that  the  above  entitled  proceedings 
against  the  said  defendants  be  and  the  same  hereby 
is  dismissed. 

Made  and  ordered  entered  this  17th  day  of  April, 
1947. 

/s/  JOSEPH  W.  KEHOE, 
District  Judge. 

[Endorsed] :  Filed  April  17,  1947. 
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[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL 

To:  The  Clerk  of  the  above-entitled  Court;  and  to 
Francis  C.  Bowden,  John  E.  Hoekzema,  Ed- 
ward G.  Barber,  L.  McGee,  Chris  Poulsen, 
Fred  W.  Mayer,  Dr.  F.  N.  (Doc)  Dorsey,  Rob- 
ert (Bob)  Baker,  and  Anton  Anderson,  and 
their  attorney,  Edward  L.  Arnell,  Esquire. 

Take  notice  that  the  plaintiff  in  the  above  en- 
titled action  hereby  appeals  to  the  United  States 
Circuit  Court  of  Appeals  for  the  Ninth  Circuit 
from  the  Order  to  Quash  made  and  entered  in  said 
cause  on  the  17th  day  of  April,  1947,  by  the  District 
Court  for  the  Territory  of  Alaska,  Third  Division, 
dismissing  said  cause  in  favor  of  the  defendants 
and  against  the  plaintiff,  and  from  the  whole  of 
said  Order  to  Quash  so  entered. 

Dated  this  15th  day  of  July,  1947. 

/s/  RAYMOND  E.  PLUMMER, 
United  States  Attorney,  Anchorage,  Alaska, 
Attorney  for  Plaintiff-Appellant. 

Service  of  the  copy  of  the  above  and  foregoing 
Notice  of  Appeal  is  hereby  acknowledged  this  15th 
day  of  July,  1947. 

/s/  E.  L.  ARNELL. 
[Endorsed]:  Filed  July  15,  1947.       .  F  J 
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[Title  of  District  Court  and  Cause.] 

PETITION  FOR  APPEAL 

Comes  now  the  plaintiff,  tlie  United  States  of 
America,  by  Raymond  E.  Plummer,  United  States 
Attorney  for  the  Third  Division,  Territory  of 
Alaska,  and  feeling  itself  aggrieved  by  that  certain 
final  Order  to  Quash  entered  in  the  above  entitled 
cause  on  the  17th  day  of  April,  1947,  wherein  said 
cause  W'as  dismissed,  prays  an  appeal  therefrom, 
and  from  the  whole  of  said  order,  to  the  United 
States  Circuit  Court  of  Appeals  for  the  Ninth  Cir- 
cuit, the  particulars  wherein  it  considers  said  final 
order  to  quash  to  be  erroneous  are  set  forth  in  the 
assignment  of  errors  which  is  filed  herewith  and 
to  which  reference  is  hereby  made. 

Wherefore,  the  premises  considered,  your  peti- 
tioner prays  that  an  appeal  in  its  behalf,  to  the 
United  States  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit  for  the  correction  of  the  errors  com- 
plained of  and  herewith  duly  assigned,  be  allowed 
and  granted,  and  that  a  transcript  of  the  records, 
papers  and  documents  upon  which  said  final  order 
was  made,  duly  authenticated,  may  be  sent  to  the 
United  States  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit,  at  San  Francisco,  California,  and 
petitioner  prays  a  reversal  of  said  final  order. 

Dated  at  Anchorage,  Alaska,  this  15th  day  of 
July,  1947. 

/s/  RAYMOND  E.  PLUMMER, 
United  States  Attorney,  Anchorage,  Alaska, 
Attorney  for  Plaintiff-Appellant. 
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Service  of  copy  of  the  above  and  foregoing  Pe- 
tition for  Appeal  is  hereby  acknowledged  this  15th 
day  of  July,  1947. 

/s/  E.  L.  ARNELL, 

Attorney  for  Defendants. 

[Endorsed] :  Filed  July  15,  1947. 


[Title  of  District  Court  and  Cause.] 

ASSIGNMENT  OF  ERRORS 

Comes  now  the  plaintiff,  the  United  States  of 
America,  by  Raymond  E.  Plummer,  United  States 
Attorney  for  the  Third  Division,  Territory  of 
Alaska,  and  in  connection  with  its  petition  for 
appeal  files  the  following  assignment  of  errors  on 
which  it  will  rely  on  its  appeal  to  the  United  States 
Circuit  Court  of  Appeals  for  the  Ninth  Circuit 
from  the  final  Order  to  Quash  entered  in  the  above 
entitled  Court  and  cause  on  the  17th  day  of  April, 
1947,  dismissing  said  cause: 

I. 

The  Court  erred  in  dismissing  said  cause  for  the 
reason  that  said  dismissal  was  contrary  to  law. 

II. 

The  Court  erred  in  making  and  ordering  entered 
its  Order  to  Quash  on  the  17th  day  of  April,  1947, 
dismissing  said  cause  for  the  reason  that  the  same 
is  contrary  to  law. 
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III. 

The  Court  erred  in  ordering  that  the  Order  to 
Show  Cause  issued  on  the  8th  day  of  April,  1947, 
be  quashed  and  annvilled  for  the  reason  that  the 
same  is  contrary  to  law. 

IV. 

The  Court  erred  in  dismissing  the  defendants 
for  the  reason  that  the  same  is  contrary  to  law. 

V. 

The  Court  erred  in  dismissing  the  proceedings 
for  the  reason  that  the  same  is  contrary  to  law. 

/s/  RAYMOND  E.  PLUMMER, 
United  States  Attorney,  Anchorage,  Alaska, 
Attorney  for  Plaintiff- Appellant. 

Service  of  copy  of  the  above  and  foregoing  As- 
signment of  Errors  is  hereby  acknowledged  this 
15th  day  of  July,  1947. 

/s/  E.  L.  ARNELL, 

Attorney   for  Defendants. 

[Endorsed] :  Filed  July  15,  1947. 


[Title  of  District  Court  and  Cause.] 

ORDER  ALLOWING  APPEAL 

On  this  day  came  the  United  States  of  America, 
the  plaintiif  in  the  above  entitled  cause,  and  pre- 
sented its  Petition  for  Appeal  and  an  Assignment 
of  Errors  accompanying  the  same,  which  petition. 
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upon  consideration  by  the  Court,  is  hereby  allowed. 
And,  It  Is  Hereby  Ordered  by  the  Court  that 
the  appeal  prayed  for  be,  and  the  same  is  hereby 
allowed  to  the  United  States  Circuit  Court  of  Ap- 
peals for  the  Ninth  Circuit  from  the  final  Order 
to  Quash,  and  the  whole  thereof,  made  and  entered 
in  the  above  entitled  Court  and  cause  on  the  17th 
day  of  April,  1947,  dismissing  said  cause. 

Done  by  the  Court  and  ordered  entered  at 
Anchorage,  Alaska,  this  15th  day  of  July,  1947. 

/s/  ANTHONY  J.  DIMOND, 
District  Judge. 

Service  of  copy  of  the  above  and  foregoing  Order 
Allowing  Appeal  is  hereby  acknowledged  this  15th 
day  of  July,  1947. 

/s/  E.  L.  ARNELL,  . 

Attorneys  for  Defendants. 

[Endorsed] :  Filed  July  16,  1947. 


[Title  of  District  Court  and  Cause.] 

CITATION  ON  APPEAL 

To  the  Defendants:  Francis  C.  Bowden,  John  E. 
Hoekzema,  Edward  G.  Barber,  L.  McGee,  Chris 
Poulsen,  Fred  W.  Mayer,  Dr.  F.  N.  (Doc) 
Dorsey,  Robert  (Bob)  Bak^r,  and  Anton  An- 
derson, and  to  their  attorney,  Edward  L.  Ar- 
nell,  Esquire: 
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You  and  each  of  you  are  hereby  cited  and  ad- 
monished to  be  and  appear  at  a  session  of  the 
United  States  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit  to  be  held  at  the  City  of  San  Fran- 
cisco, California,  in  said  circuit,  within  forty  (40) 
days  from  the  date  hereof,  pursuant  to  an  order 
allowing  an  appeal  duly  entered  in  the  Clerk's 
Office  in  the  District  Court  for  the  Territory  of 
Alaska,  Third  Division,  at  Anchorage,  Alaska,  in 
that  certain  action  wherein  the  United  States  of 
America  is  plaintiff  and  you  are  defendants,  as 
above  entitled,  and  wherein  the  said  United  States 
of  America  is  appellant,  to  show  cause,  if  any  there 
be  why  the  final  order  to  quash,  and  the  whole 
thereof,  entered  on  the  17th  day  of  April,  1947, 
ordering  that  said  cause  be  dismissed,  should  not 
be  reversed  and  corrected  and  why  a  speedy  justice 
should  not  be  done  to  appellant,  the  said  United 
States  of  America. 

Witness,  the  Honorable  Anthony  J.  Dimond, 
Judge  of  the  District  Court  for  the  Territory  of 
Alaska,  Third  Division,  and  the  seal  of  said  Court 
hereunto  affixed  this  15th  day  of  July,  1947. 

/s/  ANTHONY  J.  DIMOND, 

Judge  of  the  District  Court, 
Territory  of  Alaska. 

Attest : 

/s/  LOUISE  ANNABEL, 

Deputy  Clerk  of  said  Court. 
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Service  of  copy  of  the  above  and  foregoing  Cita- 
tion of  Appeal  is  hereby  acknowledged  this  15th 
day  of  July,  1947. 

/s/  E.  L.  ARNELL, 

Attorney  for  Defendants. 

[Endorsed] :  Filed  July  16,  1947. 


[Title  of  District  Court  and  Cause.] 

PRAECIPE 

To  the  Clerk  of  the  District  Court,   Territory  of 
Alaska,  Third  Division: 

You  will  please  make,  certify  and  transmit  to 
the  Clerk  of  the  United  States  Circuit  Court  of 
Appeals  for  the  Ninth  Circuit,  at  San  Francisco, 
California,  a  true  copy  of  all  of  the  following 
indicated  portions  of  the  record  in  the  above  en- 
titled cause,  as  the  transcript  to  be  used  on  the 
appeal  of  the  plaintiff.  The  United  States  of  Amer- 
ica, from  the  final  order  to  quash  dismissing  said 
cause,  made  and  entered  in  said  cause  on  the  17th 
day  of  April,  1947,  to  wit: 

1.  Complaint. 

2.  Ordinance  No.  51.  An  Ordinance  for  the 
Registration  of  the  Legal  Electors  of  the 
City  of  Anchorage,  in  the  Territory  of 
Alaska. 

3.  Acknowledgment  of  Service, 

4.  Order  Setting  Time  for  Hearing  on  Order 
to  Show  Cause. 
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5.  Summons. 

6.  Motion  to  Quash. 

7.  Transcript    of    oral    decision    of    Honorable 
Joseph  W.  Kehoe  granting  motion  to  quash. 

8.  Minute  Order  granting  motion  to  quash. 

9.  Order  to  Quash. 

10.  Notice  of  Appeal. 

11.  Petition  for  Appeal. 

12.  Assignment  of  Errors. 

13.  Order  Allowing  Appeal. 

14.  Citation  of  Appeal. 

15.  This  Praecipe. 

Dated  at  Anchorage,  Alaska,  this  23rd  day  of 
July,  1947. 

/s/  RAYMOND  E.  PLUMMER, 
United  States  Attorney,  Anchorage,  Alaska, 
Attorney  for  Plaintiff-Appellant. 

Service  acknowledged  by  receipt  of  a  copy  of  the 
above  and  foregoing  Praecipe  this  23rd  day  of 
July,  1947. 

/s/  E.  L.  ARNELL, 

Attorney  for  Defendants. 

[Endorsed] :  Filed  July  23,  1947. 


ORDINANCE  No.  17 

An  Ordinance  to  Provide  for  General  and  Special 
Elections  in  the  City  of  Anchorage,  Territory 
of  Alaska 
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Be  it  Ordained  by  the  Common  Council  of  the  City 
of  Anchorage: 

Sec.  1.  There  shall  be  a  general  municipal  elec- 
tion held  in  the  City  of  Anchorage,  Territory  of 
Alaska,  annually  on  the  first  Tuesday  of  April  of 
each  year;  said  election  shall  begin  at  8  o'clock 
a.m.  and  continue  without  interruption  until  7 
o'clock,  p.m.  of  the  same  day. 

Sec.  2.  Special  elections  may  be  called  and  held 
at  any  time  to  fill  a  acancies  in  the  Common  Council 
or  School  Board;  provided  that  not  less  than  ten 
da,ys  notice  of  the  time  and  place  of  holding  same, 
and  the  officer  or  officers  to  be  elected,  be  given  by 
the  City  Clerk  of  the  City  of  Anchorage,  and  that 
such  election  be  held  in  accordance  with  the  provi- 
sions of  ordinance  and  the  laws  governing  elections. 
Every  officer  elected  at  a  special  election  to  fill  a 
vacancy  in  the  Common  Council  or  the  School 
Board  shall  hold  office  for  the  unexpired  term  of 
his  or  her  predecessor,  and  until  his  or  her  suc- 
cessor is  elected  and  qualified. 

Sec.  3.  There  shall  be  elected  at  the  next  reg- 
ular election  of  the  City  of  Anchorage,  a  Common 
Council  consisting  of  seven  councilmen,  each  for 
the  term  of  one  year;  there  shall  also  be  elected  at 
each  annual  election  thereafter  one  member  of  the 
School  Board  of  Anchorage  School  District,  as  fol- 
lows :  in  1921  a  director  for  the  term  of  three  years ; 
in  1922  a  Clerk  for  the  term  of  three  years;  at  the 
election  in  1923  a  Treasurer  for  the  term  of  three 
years,  and  the  same  for  each  succeeding  election 
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thereafter;  all  members  of  the  school  board  elected 
at  an  annual  election  for  a  full  term  shall  hold  office 
for  three  years,  and  until  his  successor  is  elected 
and  qualified,  unless  sooner  removed  as  provided 
by  law  or  ordinance. 

Sec.  4.  The  qualifications  of  a  voter  for  coun- 
cilman or  member  of  the  School  Board  shall  be  as 
follows:  Such  voter  shall  be  a  citizen  of  the  United 
States,  over  the  age  of  twenty-one  years,  who  has 
resided  continuously  one  year  next  preceding  the 
election  in  the  Territory  of  Alaska,  and  six  months 
next  preceding  the  election  in  the  limits  of  the 
City  of  Anchorage.  All  persons  possessing  the 
qualifications  of  voters  are  eligible  to  hold  office  in 
the  Common  Council  or  the  School  Board. 

Sec.  5.  It  shall  be  the  duty  of  the  City  Clerk 
at  least  twenty  days  before  any  general  election 
and  ten  days  before  any  special  election  to  cause 
to  be  published  at  least  once  in  a  newspaper  of 
general  circulation,  published  at  Anchorage,  Alaska, 
or  to  post  in  at  least  three  conspicuous  public 
places  in  said  city,  a  notice  of  such  election,  which 
notice  shall  state  the  time  and  place  of  holding  such 
election,  the  hour  of  opening  and  closing  the  polls, 
the  qualifications  of  voters  at  such  election,  and  the 
offices  to  be  filled  at  such  election. 

Sec.  6.  It  shall  be  the  duty  of  the  Common 
Council  at  their  regular  meeting  before  any  gen- 
eral municipal  election,  annually,  to  appoint  for 
said  general  election  three  judges  who  shall  l^e 
qualified  voters  of  the  City  of  Anchorage,  Alaska, 
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and  who  shall  constitute  a  board  of  judges  for  such 
election,  and  in  like  manner  to  appoint  a  like  board 
of  judges  for  any  special  election.  The  Council 
shall,  at  the  same  time,  appoint  two  suitable  per- 
sons, possessing  the  qualifications  of  electors,  to  act 
as  clerks  of  election.  If  any  judge  or  clerk  of 
election  so  appointed  shall  fail  or  refuse  to  serve 
or  attend  at  the  time  and  place  appointed,  the 
voters  present  shall  elect  another  judge  or  clerk 
who  is  a  qualified  voter,  to  serve  in  his  place. 

Sec.  7.  Before  entering  upon  the  discharge  of 
their  duties,  said  judges  and  clerks  shall  each  take 
and  subscribe  to  the  following  oath: 

"I ,  do  solemnly  swear  (or  affirm)  that 

I  will  honestly  and  faithfully  perform  the 
duties  of  judge  (or  Clerk)  of  election  according 
to  law;  that  I  will  assiduously  endeavor  to 
prevent,  fraud,  deceit  or  abuse  in  conducting 
the  election,  to  the  best  of  my  ability.  So  Help 
Me  God." 

Said  Oath  may  be  administered  by  an  officer 
authorized  by  law  to  administer  oaths  in  the  Ter- 
ritory of  Alaska,  and  the  oaths  so  administered 
shall  be  filed  with  the  City  Clerk.  Any  member 
of  the  election  board  may  administer  and  certify 
oaths  required  to  be  administered  during  the  hold- 
ing of  the  election. 

Sec.  8.  Thirty  minutes  before  the  closing  of  the 
polls  on  the  day  of  election  one  of  the  judges  shall 
proclaim  the  time  remaining  before  the  polls  shall 
close,  and  when  the  polls  are  closed  the  fact  must 
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be  amioiinced  aloud,  and  after  such  proclamation 
no  ballots  shall  be  received.  Before  receiving  any 
ballots  the  election  board  must  in  the  presence  of 
any  persons  assembled  at  the  polling  place,  open 
and  exhibit  to  those  present  and  close  the  ballot 
boxes,  and  thereafter  they  must  not  be  removed 
from  the  polling  place  or  presence  of  the  bystanders 
until  all  ballots  are  counted,  nor  must  they  be 
opened  again  until  the  polls  are  finally  closed. 

Sec.  9.  That  in  all  elections  to  be  hereafter  held 
in  the  City  of  Anchorage,  Alaska,  the  printing  and 
distributing  of  ballots  and  instructions  to  voters 
shall  be  paid  for  by  said  City. 

Sec.  10.  Nomination  of  candidates  for  any  office 
to  be  voted  for  shall  be  by  petition  for  each  can- 
didate, signed  by  not  less  than  twenty  legal  qualified 
voters  of  the  City.  Such  petition  shall  be  plainly 
written,  and  shall  state  the  name  of  the  candidate 
and  the  office  for  which  he  is  nominated.  Such 
petitions  shall  be  filed  in  the  office  of  the  City  Clerk 
at  least  ten  days  before  the  day  of  election.  Any 
objection  to  the  sufficiency  of  a  petition  shall  be 
determined  by  the  Common  Council  at  once  upon 
the  same  being  made,  and  upon  notice  to  the  can- 
didate and  the  objector  or  objectors. 

Sec.  11.  The  names  of  all  candidates  to  be  voted 
for  shall  be  printed  on  one  ballot,  including  both 
candidates  for  the  Common  Council  and  the  School 
Board.  Preceding  the  list  of  candidates  for  each 
office  there  shall  be  placed  the  words :  ' '  Vote  for  not 
more  than  seven"  or  "Vote  for  not  more  than  one" 
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or  such  other  number  as  are  to  be  elected  to  the 
office  in  question,  as  the  case  may  be. 

Sec.  12.  On  the  back  of  outside  of  the  ]}allot, 
so  as  to  be  clearly  visible  when  folded,  shall  be 
printed  the  words  "Official  Ballot,"  date  of  the 
election,  and  a  facsimile  of  the  Clerk  who  has 
caused  them  to  be  printed.  The  ballots  shall  be 
of  plain  white  paper,  through  which  printing  or 
writing  cannot  be  read.  The  names  of  Candidates 
shall  be  printed  in  capital  letters,  not  less  than 
one-eighth  of  an  inch  or  more  than  one-fourth  of 
an  inch  in  height,  and  at  the  beginning  of  each  line 
in  which  the  name  of  a  candidate  is  printed,  a 
square  shall  be  printed,  the  sides  of  which  shall 
not  be  less  than  one-fourth  of  an  inch  in  length. 

Sec.  13.  For  all  elections  to  which  this  ordi- 
nance applies  the  City  Clerk  shall  have  charge  of 
the  printing  of  the  ballots  for  all  general  and 
special  elections  and  shall  furnish  them  to  the 
judges  of  election.  Ballots  shall  be  printed  and  in 
the  possession  of  the  officer  charged  with  distribu- 
tion of  same  at  least  one  day  before  election  and 
subject  to  the  inspection  of  candidates  and  their 
agents;  if  any  mistake  be  discovered  they  shall  be 
rectified  without  delay.  The  officer  charged  with 
the  printing  shall  deliver  to  the  judges  of  election 
not  less  than  twelve  hours  before  the  opening  of 
the  polls,  suffixcient  ballots  for  use  in  the  election. 
Such  ballots  shall  be  placed  in  separate  sealed 
packages  with  marks  on  the  outside,  clearly  desig- 
nating the  number  of  ballots  enclosed,  and  a  receipt 
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therefor  taken  from  the  judges  of  election  to  whom 
they  are  delivered,  which  receipt  shall  be  x)reserved 
in  the  records  of  the  City. 

Sec.  14.  The  City  Clerk  shall  publish  full  in- 
structions for  the  guidance  of  voters  as  to  how  to 
obtain  the  ballots,  as  to  the  manner  of  marking 
them  and  the  method  of  obtaining  information, 
and  as  to  procuring  new  ballots  in  place  of  any 
destroyed  or  spoiled,  and  he  shall  cause  same  to 
be  printed  in  large  clear  type  on  instruction  cards, 
and  said  Clerk  shall  furnish  to  the  judges  of  elec- 
tion a  sufficient  number  of  such  cards  of  instruction 
to  enable  the  judges  of  election  to  comply  with  the 
provisions  of  this  ordinance. 

Sec.  15.  The  City  Clerk  shall  also  have  printed 
a  number  of  specimen  ballots  on  colored  paper,  and 
delivered  same  to  the  judges  of  election  in  order 
to  enable  judges  to  comply  with  the  provisions  of 
this  ordinance  and  the  election  laws. 

Sec.  16.  The  judges  of  election  shall  have  charge 
of  the  official  ballots  and  furnish  them  to  the  voters 
as  hereinafter  set  forth. 

Sec.  17.  It  shall  be  the  duty  of  the  City  Clerk 
to  cause  to  be  erected  in  the  polling  place  or  places 
designated  by  the  Common  Council,  a  sufficient 
number  of  booths,  which  shall  be  supplied  with  such 
supplies  and  conveniences,  including  shelves,  pens, 
pen-holders,  blotters  and  pencils  as  will  enable  the 
voter  to  mark  his  ballot  for  voting  and  in  which 
the  voter  may  prepare  his  ballot  screened  from 
observation.     The  ballot  boxes  shall  be  within  plain 
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view  of  the  election  officers  and  voters  and  persons 
witliin  the  polling  place,  outside  of  the  booths. 
Each  of  said  booths  shall  have  three  sides  enclosed, 
and  the  side  in  front  to  be  enclosed  with  a  curtain. 
The  expense  of  providing  booths,  and  other  things 
required  to  be  furnished  by  this  ordinance  shall 
be  paid  in  the  same  manner  as  other  election 
expenses. 

Sec.  18.  Any  person  desiring  to  vote  shall  give 
his  name  to  the  judges  of  election,  and  his  residence 
if  required,  and  sign  the  poll  book.  One  of  the 
judges  shall  give  the  voter  one  and  only  one  ballot, 
on  the  back  of  which  the  judge  in  charge  shall 
indorse  his  initials  in  such  a  manner  that  they  may 
be  seen  when  the  ballot  is  properly  folded,  and  the 
voter's  name  shall  be  noted  on  the  poll  books.  If 
any  person  desiring  to  vote  shall  be  challenged  he 
shall  not  receive  a  ballot  until  he  shall  have  estab- 
lished his  right  to  vote  in  the  manner  provided  by 
law;  and  if  he  be  challenged  after  he  has  received 
his  ballot  he  shall  not  be  allowed  to  vote  until  he 
shall  have  established  his  right  to  do  so  in  the  same 
manner. 

Sec.  19.  Upon  receipt  of  the  ballot  the  voter 
shall  forthwith  retire  alone  to  the  voting  booth  pro- 
vided, and  shall  prepare  his  or  her  ballot,  by  mark- 
ing in  the  appropriate  margin  or  place  opposite 
the  name  of  the  candidate  of  his  or  her  choice; 
proAdding,  however,  that  such  voter  shall  not  vote 
for  more  than  the  proper  number  of  candidates 
for  each  office  to  be  elected  thereto.     Before  leaving 
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the  voting  booth  the  voter  shall  fold  his  ballot  in 
such  a  manner  as  to  conceal  the  marks  thereon. 
He  shall  then  hand  the  same  to  one  of  the  judges 
of  election  v^ho  shall  examine  the  initials,  and  if 
found  correct  shall  deposit  in  the  ballot  box. 

He  shall  mark  his  ballot  without  undue  delay. 
No  person  shall  take  any  ballots  from  the  polling 
places  before  the  closing  of  the  j^olls.  Any  voter 
who  shall  through  accident  or  mistake  mutilate  or 
spoil  the  ballot  given  him,  shall  upon  returning 
same  to  the  judges  receive  another  in  place  thereof. 
Any  voter  who  shall  swear  upon  oath,  to  be  admin- 
istered by  one  of  the  judges  of  election,  that  he 
cannot  read  the  English  language,  or  that  by  reason 
of  a  physical  disability  he  is  unable  to  mark  his 
ballot,  shall  upon  request  be  assisted  in  marking 
same  by  two  of  the  election  judges,  to  be  agreed 
upon  between  the  judges  themselves;  such  judges 
nor  either  of  them  shall  not  di\ailge  any  informa- 
tion derived  from  so  doing.  The  judges  of  election 
shall  cause  to  be  entered  upon  the  poll  list  after 
the  name  of  a  voter  receiving  assistance,  a  memo- 
randum of  such  fact.  Intoxication  shall  not  be 
regarded  as  a  physical  disability,  and  no  intoxi- 
cated person  shall  receive  assistance  in  marking 
his  ballot. 

Sec.  20.  If  the  voter  shall  mark  more  names 
than  there  are  persons  to  be  elected  to  any  office, 
or  if  for  any  reason  it  is  impossible  to  tell  the 
voter's  choice  for  any  office  to  be  filled,  the  ballot 
shall  not  be  counted,  for  such  office.  No  ballot 
without  the  official   endorsement   thereon   shall   be 
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permitted  to  be  deposited  in  the  ballot  box,  and 
none  but  ballots  complying  with  the  provisions  of 
this  ordinance  shall  be  counted.  Ballots  not  counted 
shall  be  marked  "Defective"  on  the  back  thereof, 
and  ballots  to  which  objection  has  been  made  shall 
be  marked  "Objected  to"  on  the  back  thereof,  and 
signed  by  the  judges,  stating  why  the  ballot  was 
not  counted,  and  all  defective  ballots  shall  be  en- 
closed in  an  envelope  and  so  marked  as  to  distin- 
guish the  contents.  All  ballots  not  voted,  and  all 
ballots  spoiled  by  voters  shall  be  returned  by  the 
judges  of  election  to  the  City  Clerk,  and  receipt 
taken  therefor  and  same  shall  be  kept  for  six 
months;  such  clerk  shall  keep  a  record  of  the 
number  of  ballots  delivered  at  the  various  polling 
places,  the  names  of  persons  to  whom  delivered,  the 
time  when  delivered,  and  he  shall  also  enter  upon 
such  record  the  number  and  character  of  the  ballots 
returned,  with  the  time  when,  and  by  whom  re- 
turned. 

Sec.  21.  No  ballot  shall  be  rejected  for  the 
reason  that  purpose  of  same  is  obscure,  either  as  to 
the  person  voted  for  or  the  designation  of  office  if 
the  judge  can  determine  from  an  inspection  of  the 
ballot  as  to  the  person  intended  to  be  voted  for, 
and  the  office  designated. 

Sec.  22.  The  Common  Council  shall,  at  least 
twenty  days  before  any  annual  municipal  election 
and  at  least  ten  days  before  any  special  election 
designate  by  resolution  the  place ,  for  holding  such 
election. 
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Sec.  23.  It  shall  be  the  duty  of  the  members  of 
the  election  board,  or  any  voter  present  to  challenge 
any  person  offering  to  vote  when  he  shall  know  or 
suspect  not  to  be  qualified  to  vote.  If  a  x3erson 
offering  to  vote  is  challenged  as  not  qualified,  the 
judges  of  election,  or  one  of  them,  shall  require 
the  person  so  challenged  to  make  the  following 
affidavit,  which  shall  be  sworn  to  on  oath  before 
one  of  said  judges;  any  one  of  whom  shall  be  and 
he  is  hereby  empowered  to  administer  the  oath 
therefor : 

"I    do    solemnly   swear    (or   affirm) 

that  I  am  qualified  and  entitled  to  vote  at  this 
Municipal  Election,  in  the  City  of  Anchorage, 

Alaska,  held  this  day  of  April,   19..... 

That  I  am  over  the  age  of  twenty-one  years, 

to  wit  of  the  age  of  years.     That  I  am 

a  citizen  of  the  United  States.  That  I  have 
resided  continuously  for  one  year  next  preced- 
ing this  day  of  April,  19. ...  in  the  Ter- 
ritory of  Alaska,  and  for  six  months  next  pre- 
ceding said  date  in  the  City  of  Anchorage, 
Territory  of  Alaska." 


Subscribed    and    sworn    to    before    me    this 
day  of  April,  19 


If  the  voter  signs  and  takes  oath  of  the  foregoing 
statement  he  shall  vote,  otherwise  he  shall  be  re- 
jected. 
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Sec.  36.  As  soon  as  the  polls  are  finally  closed 
the  judges  shall  open  the  ballot  boxes  containing 
the  vote  cast,  and  when  the  same  have  been  counted 
and  result  ascertained  the  same  shall  be  checked 
with  the  poll  list,  and  all  l^allots  replaced  to  be 
counted  again  as  hereinafter  provided  for.  In  no 
case  shall  a  ballot  box  be  removed  from  the  room 
in  which  any  election  shall  be  held,  until  all  the 
ballots  have  been  finally  counted.  The  counting 
of  ballots  shall  in  all  cases  be  public.  The  ballots, 
after  having  been  counted  and  checked  as  herein 
provided,  shall  be  taken  out  carefully,  one  by  one 
by  the  judges  of  election,  who  shall  open  them,  and 
read  aloud  the  name  of  each  person  voted  for,  pro- 
vided that  no  more  ballots  be  drawn  from  the  box 
than  shall  tally  exactly  with  the  poll  list. 

Sec.  37.  The  judges  shall  write  down  each  office 
to  be  filled  and  the  name  of  each  person  to  be  voted 
for  for  such  office,  and  they  shall  keep  the  number 
of  votes  by  tallies  as  they  are  read  aloud.  The 
counting  of  votes  shall  be  counted  without  inter- 
ruption or  adjournment  until  all  are  counted. 

Sec.  38.  It  shall  be  the  duty  of  one  of  the  judges 
to  string  the  ballots  at  the  time  of  the  counting,  and 
after  all  the  ballots  have  been  counted  and  strung, 
it  shall  be  the  duty  of  the  judges  to  place  them  in 
a  sealed  envelope,  and  to  write  thereon: 

"Ballots  of  Municipal  Election  of  the  City 

of  Anchorage,  held  this  day  of  April, 

19 " 
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and  to  deliver  said  sealed  envelope  to  the  City 
Clerk,  who  shall  keep  the  same  imopened  for  one 
year,  to  be  used  only  as  evidence  in  case  of  contest 
when  called  for;  at  the  end  of  which  time  it  shall 
be  the  duty  of  the  Common  Council  of  the  City  of 
Anchorage  to  burn  said  ballots  in  the  presence  of 
two  other  city  officials  as  witnesses,  thereto, .  and 
make  and  keep  a  memorandum  in  writing  of  these 
facts. 

Sec.  39.  As  soon  as  all  the  votes  are  read  off 
and  counted,  a  certificate  shall  be  drawn  upon  each 
of  the  papers  containing  the  poll  lists  and  tallies, 
or  attached  thereto  stating  the  number  of  votes 
each  person  voted  for  has  received,  and  designating 
the  office  for  which  he  was  voted.  Said  certificate 
shall  be  signed  by  the  judges  of  election,  and  the 
same,  with  the  poll  lists,  tallies  or  tally  papers, 
oaths  of  judges  and  oaths  of  voters  and  other 
papers,  shall  be  sealed  in  an  envelope  by  the  judges 
and  endorsed  "Election  Returns"  and  be  delivered 
to  the  City  Clerk. 

Sec.  40.  The  Common  Council  shall  meet  at 
their  usual  place  of  meeting  on  the  first  Wednesday 
after  each  election  to  canvass  the  returns;  they 
must  proceed  then  and  there  to  canvass  said  returns, 
but  may  for  good  cause  postpone  such  canvass 
from  day  to  day,  not  exceeding  three  postpone- 
ments. The  canvass  must  be  made  in  public,  and 
by  opening  the  returns  and  estimating  the  vote  for 
each  person  voted  for,  and  for  and  against  each 
proposition  voted  for  at  such  election,  and  declare 
the  result  thereof. 
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The  City  Clerk  must,  as  soon  as  the  result  is 
declared,  enter  upon  the  records  of  the  Common 
Council  a  statement  of  such  results,  which  state- 
ment must  show: 

1.  The  whole  number  of  votes  cast  in  the  City. 

2.  The  names  of  the  persons  voted  for  and  the 
propositions  voted  upon. 

3.  The  office  to  fill  which  each  person  was  voted 
for. 

4.  The  number  of  votes  given  to  each  of  such 
persons  and  for  and  against  each  of  such 
propositions. 

The  Common  Council  shall  declare  elected  the 
seven  persons,  or  such  number  as  were  to  be  elected, 
having  the  highest  number  of  votes  given  for  com- 
mon councilmen,  and  also  such  person  or  persons 
having  the  highest  number  of  votes  cast  for  the 
respective  offices  of  Director,  Clerk  or  Treasurer 
of  the  School  Board,  as  the  case  may  be. 

The  City  Clerk  must  immediately  make  out  and 
deliver  to  such  persons  on  demand,  a  certificate 
of  election,  signed  by  him  and  by  the  President  of 
the  Common  Council,  and  authenticated  by  the 
Corporate  Seal  of  the  City. 

Sec.  41.  All  officers  elected  under  the  ordinances 
of  the  City  of  Anchorage,  before  entering  upon  the 
duties  of  office,  must  take  and  subscribe  the  follow- 
ing oath  or  affirmation : 
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"I do  solemnly  swear  (or  affirm)  that 

I  will  support  the  constitution  of  the  United 
States,  and  the  laws,  and  the  ordinances  of  the 
City  of  Anchorage,  Territory  of  Alaska,  and 
that  I  will  faithfully  and  honestly  perform  the 
duties  of  the  office  of So  Help  Me  God." 

Sec.  42.  In  the  event  that  au}^  member  of  the 
Common  Council  shall  for  a  period  of  ninety  days 
continuously  fail  or  neglect  to  attend  the  meeting 
of  the  council  without  having  been  granted  leave 
by  the  council,  and  said  council  may  declare  a 
vacancy  of  the  office  held  by  said  person  and  the 
same  shall  be  filled  by  appointment  by  the  Common 
Council.  The  person  chosen  to  fill  such  vacancy 
holding  said  office  until  his  successor  is  elected  at 
the  next  annual  election  and  has  qualified.  Pro- 
vided, that  a  vacancy  may  also  be  created  by  the 
written  resignation  of  any  member  and  duly  ac- 
cepted by  the  Council;  and  provided  further,  that 
a  vacancy  shall  also  be  declared  if  a  member  thereof 
shall  die  or  if  a  person  elected  a  member  of  the 
Common  Council  fail  or  refuse  to  qualify  within 
thirty  days  after  his  election. 

Sec.  43.  No  person  whatsoever  shall  do  any 
electioneering  on  election  day  within  the  polling 
place  or  within  100  feet  of  the  same ;  no  person  shall 
interfere  with,  interrupt,  hinder  or  oppose  any 
voter,  while  approaching  the  polling  place  for  the 
purpose  of  voting.  Whoever  shall  violate  the  pro- 
visions of  this  section  shall  be  deemed  guilty  of  a 
misdemeanor  and  shall  be  punished  by  a  fine  of  not 
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more  than  $100.00  or  imprisoned  in  the  City  Jail 
not  more  than  ninety  days,  or  both,  in  the  discretion 
of  the  Court.  It  shall  be  the  duty  of  the  judges  of 
election  to  enforce  the  provisions  of  this  section. 

Sec.  44.  Any  person  who  shall  make  false  state- 
ments as  to  his  inability  to  mark  his  ballot,  or  any 
person  who  shall  interfere  or  attempt  to  interfere 
with  any  voter  when  marking  his  ballot,  or  any 
person  who  endeavors  to  show  any  voter  how  he 
marks  or  has  marked  his  ballot  shall  be  deemed 
guilty  of  a  misdemeanor,  and  upon  conviction 
thereof,  shall  be  punished  by  a  fine  of  not  more 
than  $100.00  or  by  imprisonment  in  the  City  Jail 
not  more  than  ninety  days,  or  both,  in  the  discre- 
tion of  the  Court.  It  shall  be  the  duty  of  the 
election  judges  to  enforce  the  provisions  of  this 
section. 

Sec.  45.  Any  person  who  shall,  prior  to  election, 
wilfully  destroy  or  spoil  or  tear  down  any  list 
posted  in  accordance  with  the  provisions  of  this 
ordinance,  and  who,  during  election,  shall  wilfully 
tear  down  the  cards  of  instruction  or  specimen 
ballot  posted  for  the  instruction  of  voters  or  shall 
during  the  election  wilfully  destroy  any  of  the 
supplies  or  conveniences  furnished  to  enable  voters 
to  prepare  ballots,  or  who  wilfully  hinder  or  ob- 
struct or  interfere  with  the  voting  of  others,  shall 
be  deemed  guilty  of  a  misdemeanor,  and  upon  con- 
viction thereof,  shall  be  punished  by  a  fine  not 
exceeding  $100.00,  or  by  imprisonment  in  the  City 
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Jail  not  more  than  ninety   days,   or  both,   in  the 
discretion  of  the  Court. 

Sec.  46.  Any  person  who  shall  take  from  the 
polling  place  any  official  ballot  or  substitute  for 
them  or  any  of  them  any  spurious  ballot  or  ballots, 
or  make,  use,  circulate  or  cause  to  be  made,  used 
or  circulated  for  any  such  ballots  any  paper  printed 
in  imitation  or  resemblance  thereof,  or  shall  wil- 
fully destroy,  deface  or  spoil  any  ballot,  or  who 
shall  wilfully  interfere  with  or  delay  the  delivery 
of  any  ballot,  shall  be  deemed  guilty  of  a  misde- 
meanor, and  upon  conviction  thereof,  shall  be  pun- 
ished by  a  fine  not  exceeding  $100.00  or  by 
imprisonment  in  the  City  Jail  not  exceeding  ninety 
days,  or  both,  in  the  discretion  of  the  Court. 

Sec.  47.  Any  public  or  election  officer,  upon  a 
duty  is  imposed  by  this  ordinance,  who  shall  wil- 
fully neglect  to  perform,  or  who  shall  wilfully  per- 
form such  duty  in  a  way  as  to  hinder  or  obstruct 
the  object  and  purpose  of  this  ordinance  shall  be 
deemed  guilty  of  a  misdemeanor,  and  upon  con- 
viction thereof  shall  be  punished  by  a  fine  of  not 
exceeding  $100.00  or  by  imprisonment  in  the  City 
Jail  not  exceeding  ninety  days  or  both,  in  the  dis- 
cretion of  the  Court. 

Sec.  48.  The  Municipal  Magistrate  shall  have 
jurisdiction  of  all  violations  of  the  provisions  of 
this  ordinance.  This  ordinance  shall  take  effect 
and  be  in  force  from  and  after  the  date  of  its  pas- 
sage and  approval. 
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Passed  and  approved  by  the  Common  Council  of 
the  City  of  Anchorage,  Alaska,  this  23rd  day  of 
February,  1921. 

[Corporate  Seal] 

/s/  LEOPOLD  DAVID, 

President  of  the  Council  and 
Ex-officio  Mayor. 
Attest : 

M.  J.  CONROY, 
Clerk. 


CERTIFICATE 

United  States  of  America, 
Territory  of  Alaska — ss. 

I,  the  undersigned.  Acting  City  Clerk  of  the  City 
of  Anchorage,  do  hereby  certify  that  the  foregoing 
copy  of  Ordinance  No.  17  is  a  true,  full,  and  correct 
copy  of  the  original  of  such  Ordinance,  the  original 
of  which  is  now  on  file  in  the  City  of  Anchorage 
Code  of  Ordinances;  and  that  by  law  I  am  author- 
ized to  make  this  certification. 

In  Witness  Whereof  I  have  hereunto  set  my 
hand  and  the  official  seal  of  the  City  of  Anchorage, 
this  5th  day  of  August,  1947. 

/s/  THOMAS  E.  REILLY, 
Acting  City  Clerk. 

[Endorsed]:  Filed  in  the  District  Court,  Terri- 
tory of  Alaska,  Third  Division,  August  6,  1947. 
M.  E.  S.  Brunelle,  Clerk;  by  /s/  Julia  W.  Whitaker, 
Deputy. 
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[Title  of  District  Court  and  Cause.] 

DEFENDANTS'  PRAECIPE 

To  the  Clerk  of  the  District  Court,  Territory  of 
Alaska,  Third  Division: 

You  will  please  make,  certify  and  transmit  to  the 
Clerk  of  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit,  at  San  Francisco,  California, 
in  addition  to  the  items  listed  in  Plaintiff's  Praec- 
ipe, a  true  copy  of  the  following  indicated  portions 
of  the  record  in  the  above  entitled  cause,  as  the 
transcript  to  be  used  on  appeal,  to  wit: 

1.  Ordinance  No.  17  of  the  City  of  Anchorage. 
An  Ordinance  providing  for  General  and  Spe- 
cial Elections  in  the  City  of  Anchorage,  Ter- 
ritory of  Alaska. 

2.  This  Praecipe. 

Dated  at  Anchorage  the  28th  day  of  July,  1947. 

/s/  E.  L.  ARNELL, 

Attorney  for  Defendants. 

Service  acknowledged  by  receipt  of  a  copy  of  the 
above  and  foregoing  Praecipe  this  28th  day  of 
July,  1947. 

/s/  RAYMOND  E.  PLUMMER, 
United  States  Attorney. 

[Endorsed] :  Filed  July  28,  1947. 
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CERTIFICATE  OF  CLERK  TO  TRANSCRIPT 
OF  RECORD 

United  States  of  America, 

Territory  of  Alaska,  Third  Division — ss. 

I,  M.  E.  S.  Brunelle,  Clerk  of  the  District  Court 
for  the  Territory  of  Alaska,  Third  Division,  do 
hereby  certify  that  the  foregoing  and  hereto  an- 
nexed 42  pages,  numbered  from  1  to  42,  inclusive, 
are  a  full,  true  and  correct  transcript  of  the  records 
and  files  of  the  proceedings  in  the  above  entitled 
cause  as  the  same  appears  on  the  records  and  files 
in  my  office ;  that  this  transcript  is  made  in  accord- 
ance with  the  praecipes  filed  in  my  office  on  the 
23rd  day  of  July,  1947  and  on  the  28th  day  of 
July,  1947;  that  the  foregoing  transcript  has  been 
prepared,  examined  and  certified  by  me,  and  that 
the  costs  thereof,  amounting  to  $6.75  have  been 
paid  by  E.  L.  Arnell,  counsel  for  the  appellees 
herein. 

In  Testimony  Whereof,  I  have  hereunto  set  my 
hand  and  affixed  the  Seal  of  said  Court  this  14th 
day  of  August,  1947. 

M.  E.  S.  BRUNELLE, 
Clerk. 

By  /s/  lOLA  FOWLER, 

Chief  Deputy.       jil'^' 


48  United  States  of  America  vs. 

[Endorsed]:  No.  11708.  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit.  United 
States  of  America,  Appellant,  vs.  Francis  C.  Bow- 
den,  John  E.  Hoekzema,  Edward  G.  Barber, 
L.  McGee,  Chris  Poulsen,  Fred  W.  Mayer,  Dr. 
F.  N.  (Doc)  Dorsey,  Robert  (Bob)  Baker  and 
Anton  Anderson,  Appellees.  Transcript  of  Record. 
Upon  Appeal  from  the  District  Court  for  the  Terri- 
tory of  Alaska,  Third  Division. 

Filed  August  16,  1947. 

/s/  PAUL  P.  O'BRIEN, 
Clerk  of  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit. 


In  the  United  States  Circuit  Court  of  Appeals 

for  the  Ninth  Circuit 

No.  11708 

UNITED  STATES  OF  AMERICA, 

Appellant, 

vs. 

FRANCIS  C.  BOWDEN,  et  al.. 

Appellees. 

NOTICE  OF  POINTS  TO  BE  RELIED  UPON, 
UPON  THE  APPEAL,  AND  DESIGNA- 
TION OF  PARTS  OF  THE  RECORD  TO 
BE  PRINTED 

To  the  Clerk  of  the  United  States  Circuit  Court 
of  Appeals,  for  the  Ninth  Circuit: 

The  appellant  in  the  above  entitled  action  intends 
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to  rely  upon  his  appeal  upon  the  points  designated 
in  the  assignments  of  error  appearing  in  the  tran- 
script of  record,  and  hereby  adopts  such  assign- 
ments of  error. 

The  appellant  in  the  above  entitled  action  desires 
the  entire  record  contained  in  the  certified  tran- 
script of  record  prepared  by  the  Clerk  of  the  Dis- 
trict Court,  Third  Division,  Territory  of  Alaska,  to 
be  printed  in  its  entirety. 

Dated:  At  Anchorage,  Alaska,  this  2nd  day  of 
September,  1947. 

/s/  RAYMOND  E.  PLUMMER, 
United  States  Attorney, 

Attorney   for   Plaintiff-Appellant. 

Service  acknowledged  and  admitted  by  receipt  of 
a  copy  this  2nd  day  of  September,  1947. 

/s/  E.  L.  ARNELL, 

Attorney  for  Appellees. 

[Endorsed] :  Filed  Sept.  4,  1947.  ; 
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In  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit 

No.  11708 
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Francis  C.  Bowden,  John  E.  Hoekzema,  Edward  G. 
Barber,  L.  McGee,  Chris  Poulson,  Fred  Mayer, 
Dr.  F.  N.  (Doc)  Dorsey,  Eobert  (Bob)  Baker,  and 
Anton  Anderson,  appellees 


ON  APPEAL  FROM   THE  DISTRICT  COURT  FOR   THE   TERRITORY 
OF  ALASKA,   THIRD  DIVISION 


BRIEF  FOR  APPELLANT 


JURISDICTION 


This  is  an  appeal  taken  from  an  order  filed  and 
entered  in  the  District  Court  for  the  Third  Division, 
Territory  of  Alaska,  on  the  17th  day  of  April,  1947. 
This  order  quashed  an  order  to  show  cause  previously 
made  by  the  Court,  dismissed  the  defendants  and  dis- 
missed the  proceedings  against  the  defendants  (R. 
19-20). 

The  District  Court  had  jurisdiction  in  this  proceed- 
ing by  virtue  of  the  provisions  of  Chapter  103,  Com- 
piled Laws  of  Alaska,  1933,  entitled  ''Actions  to  Avoid 

(1) 


Charters  and  to  Prevent  the  Usurpation  of  Office  or 
Franchise  and  to  Determine  the  Right  Thereto"  and 
by  virtue  of  Section  4  of  the  Act  of  June  6,  1900,  c. 
786,  31  Stat.  322,  as  amended  (48  U.  S.  C.  A.  101). 

A  complaint  was  filed  in  the  District  Court  and  an 
order  to  show  cause  was  issued  on  the  8th  day  of 
April,  1947  (R.  2-7  and  13-14).  On  the  15th  day  of 
April,  1947,  defendants,  through  their  attorney,  filed 
a  motion  to  quash  the.  order  to  show  cause  (R.  17). 
On  that  same  date  a  hearing  was  had  on  said  motion. 
An  order  granting  the  motion  to  quash,  dismissing 
the  defendants  and  dismissing  the  proceedings  against 
the  defendants  was  filed  and  entered  by  the  Court  on 
tlie  17th  day  of  April,  1947  (R.  19-20). 

On  the  15th  day  of  July,  1947,  appellant  filed  notice 
of  appeal  to  the  United  States  Circuit  Court  of  Ap- 
peals for  the  Ninth  Circuit  and  an  order  allowing  said 
appeal  was  duly  and  regularly  signed  and  entered  on 
the  16th  day  of  July,  1947  (R.  21  and  24-25).  The 
Ninth  Circuit  Court  of  Appeals  has  jurisdiction  of 
said  appeal  by  virtue  of  the  provisions  of  Section  128 
(a)  and  (d)  of  the  Judicial  Code,  as  amended  (28 
U.  S.  C.  A.  225  (a)  and  (d)).  The  appeal  is  governed 
by  Section  8  (c)  of  the  Act  of  Februaiy  13,  1925,  as 
amended  (28  U.  S.  C.  A.  230),  which  requires  that 
application  for  allowance  of  appeal  be  duly  made 
within  three  months  after  the  entiy  of  the  judgment 
of  the  District  Court. 


STATUTORY  PROVISIONS  INVOLVED 

The  Act  of  March  3,  1927,  c.  363,  Sections  1,  3,  44 
Stat.  1392  (48  U.  S.  C.  A.  51),  provides  in  part  as 
follows : 

From  and  after  March  3,  1927,  no  person 
shall  become  or  be  an  elector  or  voter  at  any 
general  election,  any  special  election,  or  any 
primary  election,  held  in  the  Territory  of 
Alaska  for  the  purpose  of  electing  or  nominat- 
ing any  person  or  persons  to  or  for  the  office  of 
Delegate  to  the  House  of  Representatives  of  the 
United  States  from  the  Territory  of  Alaska,  or 
to  or  for  the  office  of  Senator  or  member  of  the 
house  of  representatives  of  the  Alaska  Terri- 
torial legislature,  or  to  or  for  any  other  elective, 
Territorial,  municipal,  or  school  office  in  the 
Territory  of  Alaska,  unless  such  proposed  voter 
or  elector  at  the  time  of  any  such  election  and 
prior  to  voting  thereat  shall  be  able  to  read  in 
the  English  language  the  Constitution  of  the 
,  United    States    and   to   write    in   the   English 

language:  Provided,  That  the  requirements  of 
this  section  shall  not  apply  to  any  person  who 
is  incapacitated  from  complying  therewith  by 
physical  disability  only:  And  provided  further, 
That  this  section  shall  not  apply  to  any  citizen 
who  has  legally  voted  at  the  general  election 
of  November  4,  1924. 

***** 

Sec.  3.  The  ability  to  so  read  and  write  as 
provided  by  section  51  of  this  title  shall  be 


evidenced  as  follows:  Every  person,  except  as 
otherwise  provided  in  said  section  51,  desiring 
to  vote  at  any  such  election,  before  being  per- 
mitted to  vote,  shall,  without  the  aid  or  assist- 
ance of  any  person  whomsoever,  legibly  sign 
his  or  her  own  full  name,  and  write  his  or  her 
own  sex  and  address,  in  the  registration  or  poll 
book,    *    *    *. 

The  Act  of  March  3,  1927,  c.  363,  Section  7,  44  Stat. 
1394  (48  U.  S.  C.  A.  57),  provides: 

All  citizens  of  the  United  States,  twenty-one 
years  of  age  and  over,  who  are  actual  and  bona 
fide  residents  of  Alaska,  and  who  have  been 
such  residents  continuously  during  the  entire 
year  immediately  preceding  the  election  and 
who  have  been  such  residents  continuously  for 
thirty  days  next  preceding  the  election  in  the 
precinct  in  which  they  vote,  and  who  are  able 
to  read  and  write  the  English  language  as 
prescribed  and  provided  by  Section  51  of  this 
title,  and  who  are  not  barred  from  voting  by 
any  other  provision  of  law,  shall  be  qualified  to 
vote  at  any  of  the  elections  mentioned  in  said 
Section  51. 

Ordinance  No.  51,  of  the  City  of  Anchorage,  entitled 
*'An  Ordinance  for  the  Registration  of  the  Legal 
Electors  of  the  City  of  Anchorage,  in  the  Territory 
of  Alaska",  approved  May  17,  1924,  is  set  forth  in 
the  record  (R.  7-12).  Ordinance  No.  51  was  amended 
in  1931  by  Ordinance  No.  80  to  the  extent  that  the 
registration  books  would  remain  open  until  5 :  00 
p.  m.  on  the  Saturday  next  prior  to  any  municipal 
election  instead  of  4 :  00  p.  m.  on  such  date. 


STATEMENT  OF  THE  CASE 

Pursuant  to  the  provisions  of  Ordinance  No.  17 
(R.  28-45)  of  the  City  of  Anchorage,  a  general  mu- 
nicipal election  was  held  April  1,  1947,  that  date  being 
the  first  Tuesday  of  the  month,  for  the  purpose  of 
electing  a  mayor,  three  members  for  a  two  year  term 
to  the  common  council,  two  members  for  a  period  of 
one  year  to  the  common  council,  one  member  to  the 
Anchorage  Public  School  Board  for  a  period  of  one 
year,  one  member  for  a  period  of  three  years  to  said 
School  Board,  and  one  member  to  the  Utilities  Board 
for  a  three  year  term. 

Prior  to  the  election  held  on  April  1,  1947,  proper 
notice  was  published  as  to  the  date  and  hour  of  the 
opening  and  closing  of  the  registration  book  and 
the  poll  book  register  was  kept  open  for  the  regis- 
tration of  all  legal  voters  residing  in  the  City  of 
Anchorage  in  compliance  with  the  provisions  of  Ordi- 
nance No.  51.  During  the  registration  period  pro- 
vided by  said  Ordinance  No.  51,  which  ended  at  the 
hour  of  5 :  00  p.  m.  on  Saturday,  March  29,  1947, 
a  total  of  1,262  persons  registered  for  said  general 
municipal  election. 

The  returns  of  the  municipal  election  showed  that 
a  total  of  1,738  ballots  were  cast.  Out  of  this  num- 
ber, 653  ballots  were  cast  by  persons  who  had  not 
registered  in  accordance  with  the  provisions  of  Ordi- 
nance No.  51,  and  therefore  the  actual  number  of 
legal  ballots  cast  at  said  election  was  1.085. 
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The  tabulated  results  of  the  election  were  as 
follows : 

Mayor  (One  Year)  : 

Francis  C.  Bowden — 837. 

Edward  V.  Davis— 767. 

Ferdinand  P.  Lefort— 61. 

Etienne  Fredericks — 58. 
Council  (Two  Years)  : 

John  E.  Hoekzema— 980. 

Edward  G.  Barber— 777. 

L.  McGee— 506. 

William  H.  (Bill)  Olson— 505. 

C.  E.  Franson — 451. 

Olaf  A.  Olson— 426. 

Moritz  Andresen— 421. 

Hariy  W.  Olsen— 321. 

Harold  Boyd— 314.  ' 

Harvey  Goodale — 102. 

Kitchel   Cleaver— 99. 
Council  (One  Year)  : 

Chris   Poulsen — 548. 

Fred  W.  Mayer— 528. 

C.  O.  Risch-511. 

Dr.  L.  J.  Seeley— 509. 

HsiTry   Suggitt— 468. 

L.  W.  (Tex)  Noey— 314. 

Nicholas  J.  Ranch — 197. 

Phihnore  Bailey— 136. 
School  Board  (Three  Years)  : 

Dr.  F.  N.  (Doc)  Dorsey— 892. 

Charles  L.  Griffith— 759. 
School  Board  (One  Year)  : 

Robert  (Bob)  Baker— 900. 

Harold  M.  Reherd— 639. 


Utilities  Board  (Three  Years)  : 
Anton  Anderson — 1046. 
George  R.  Jones — 602. 

On  April  8,  1947,  after  the  candidates  receiving 
the  majority  of  ballots,  including  both  legal  and  illegal 
votes,  had  been  issued  certificates  of  election  and  had 
been  sworn  and  seated,  a  complaint  in  the  nature  of  a 
quo  warranto  proceeding  was  filed  by  plaintiff  (R. 
2-7),  praying  that  defendants  be  ordered  to  appear 
and  show  by  what  right  they  claimed  title  to  the 
respective  offices  held  by  them  and  to  show  cause  why 
they  should  not  be  ousted  from  said  offices.  This  in- 
formation was  not  filed  on  the  relation  of  a  private 
person  but  was  brought  in  the  name  of  the  United 
States  of  America  in  accordance  with  the  provisions 
of  Chapter  103,  C.  L.  A.  1933  (R.  2). 

On  the  same  date  an  order  was  issued  by  the  Dis- 
trict Court  requiring  the  defendants  to  appear  on  the 
15th  day  of  April,  1947,  to  show  by  what  right  they 
claimed  title  to  the  respective  municipal  offices  held 
by  them  and  to  show  cause  why  they  should  not  be 
ousted  from  said  offices  (R.  13-14). 

On  April  15,  1947,  defendants  filed  a  motion  to 
quash  the  order  to  show  cause  issued  by  the  Court 
on  April  8,  1947,  for  the  reason  that  Ordinance  No. 
51,  upon  which  said  order  was  predicated,  was  un- 
constitutional and  therefore  the  said  order  was  null 
and  void,  and  upon  the  further  ground  that  the  peti- 
tion upon  which  said  order  was  based  did  not  state 
facts  sufficient  to  constitute  a  cause  of  action  (R.  17). 
A  hearing  on  defendants'  motion  to  quash  was  held  on 
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April  15  and  16,  1947.  Counsel  for  defendants  con- 
tended that  Ordinance  No.  51  established  an  addi- 
tional qualification  for  voters  at  a  general  municipal 
election  in  the  City  of  Anchorage ;  that  said  ordinance 
was  inconsistent  with  the  provisions  of  the  Act  of 
March  3,  1927,  c.  363,  Section  7,  44  Stat.  1394  (48 
U.  S.  C.  A.  57),  and  was  therefore  unconstitutional. 
On  April  16,  1947,  the  court  granted  defendants' 
motion  to  quash  and  directed  counsel  for  defendants 
to  prepare  and  submit  a  written  order  in  accordance 
with  the  oral  decision  then  given.  At  the  time  the  oral 
order  of  the  Court  was  made  an  oral  opinion  was  also 
rendered  by  the  Court  (R.  17-18). 

On  April  17,  1947,  a  formal  written  order  was  en- 
tered by  the  Court  quashing  the  order  to  show  cause 
issued  by  the  Court  on  the  8th  day  of  April  1947, 
ordering  the  defendants  dismissed,  and  ordering  that 
the  proceedings  against  the  said  defendants  be  dis- 
missed, the  ground  of  said  order  being  that  Ordinance 
No.  51  was  unconstitutional  (R.  19-20).  From  thib 
order  appellant  appeals  (R.  21). 

It  is  to  be  particularly  noted  that  the  proceeding  m 
the  District  Court  was  not  in  the  nature  of  an  elec- 
tion contest.  There  is  no  provision  under  the  laws 
of  Alaska  or  ordinances  of  the  City  of  Anchorage  for 
the  contest  of  a  municipal  election.  The  proceeding  is 
in  its  nature  an  ouster  proceedmg  in  the  form  of  quo 
warranto,  and  was  brought  under  Chapter  103,  C.  L.  A. 
1933,  entitled  ''Actions  to  Avoid  Charters  and  to  Pre- 
vent the  Usurpation  of  an  Office  or  Franchise  and  to 
Determine  the  Right  Thereto."  In  view  of  the  pro- 
visions of  Chapter  103,  C.  L.  A.  1933,  the  Alaska 


9 

courts  have  held  that  since  the  statutes  of  Alaska 
provide  a  plain,  speedy,  and  adequate  remedy  at  law 
for  testing  title  to  an  office,  equity  will  not  assume  to 
do  so  on  a  collateral  attack  {Monahan,  et  al.  v. 
Lynch,  et  al.,  2  Alaska  Reports  132, 134) . 

The  case  before  this  Court,  therefore,  presents  the 
single  question  as  to  whether  Ordinance  No.  51  is 
inconsistent  with  the  provisions  of  the  Act  of  March 
3,  1927,  c.  363,  Section  7,  44  Stat.  1394  (48  U.  S.  C.  A. 
57),  and  is,  for  that  reason,  unconstitutional. 

SPECIFICATIONS   OF   ERBORS 

1.  The  District  Court  erred  in  holding  that  Ordi- 
nance No.  51  was  imconstitutional. 

2.  The  District  Court  erred  in  quashing  and  annul- 
ling the  order  to  show  cause  issued  on  April  8,  1947, 
in  ordering  defendants  dismissed,  and  in  ordering 
the  proceedings  against  the  defendants  dismissed. 

ARGUMENT 

Specification  of  error  I 

The  District  Court  erred  in  holding  that  Ordinance 
No.  51  was  unconstitutional. 

Specification  of  error  II 

The  District  Court  erred  in  quashing  and  annulling 
the  order  to  show  cause  issued  on  April  8,  1947,  in 
ordering  the  defendants  dismissed,  and  in  ordering  the 
proceedings  against  the  defendants  dismissed. 

The  argument  on  these  two  specifications  of  error  is 
presented  together  inasmuch  as  they  both  involve  the 
same  point,  i.  e.,  the  constitutionality  of  Ordinance  No. 
51. 
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In  McQuillin,  Municipal  Corporations,  2d  Ed.,  Vol. 
2,  Section  427,  p.  11,  et  seq.,  we  find  the  following 
statement : 

If  the  constitution  prescribes  the  qualifica- 
tions of  electors,  state  and  local,  such  qualifica- 
tions of  course  cannot  be  diminished,  enlarged 
or  in  any  way  changed  by  statute,  charter  or 
ordinance,  but  in  the  absence  of  constitutional 
restriction,  federal  or  state,  the  legislature's 
power  respecting  elections  is  unlimited,  and  it 
may  prescribe  or  change  the  qualifications  of 
municipal  voters.  Where  the  qualifications  of 
electors  or  persons  authorized  to  vote  at  mu- 
nicipal elections  are  prescribed  by  the  state 
constitution  and  laws,  such  provisions  are  con- 
trolling in  the  conduct  of  municipal  and  other 
elections  unless  the  particular  state  constitu- 
tion vests  such  power  in  the  local  electors,  and 
the  local  corporation  cannot  by  charter,  ordi- 
nance or  otherwise  depart  from  the  method 
laid  down.  But  if  the  provisions  do  not  con- 
flict with  the  general  law  of  the  state  the  mu- 
nicipal corporation  is  frequently  permitted  to 
prescribe  by  charter  or  ordinance  the  qualifica- 
tions of  voters  voting  at  municipal  elections, 
and  to  provide  for  their  registration.  [Italics 
supplied.] 

Republican  Town  Committee,  Narragansett  v. 
Knotvles,  198  Atlantic  780. 

McMalion  v.  Mayor,  etc.,  of  Savannah,  QQ  Ga. 
217,  42  Am.  Rep.  275. 

In  McMalion  v.  Mayor,  etc.,  of  Savannah,  supra,  the 
constitution  prescribed  the  qualifications  of  voters  and 
also  provided  that  the  general  assembly  might  enact 
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laws  for  the  registration  of  all  voters.  The  Act  chal- 
lenged in  that  case,  among  other  things,  provided  that 
the  City  Clerk  of  the  City  of  Savannah  should  open 
a  list  for  the  registration  of  voters,  that  such  list 
should  be  open  from  the  1st  Monday  in  July  until  the 
1st  Monday  in  December,  till  2 :  00  p.  m.,  that  upon 
being  registered  a  certificate  was  to  be  issued  to  the 
voter  and  upon  production  of  the  certificate  of  regis- 
tration at  the  polls  the  voter  was  entitled  to  vote,  but 
not  otherwise.  It  was  contended  that  the  law  was 
manifestly  inconsistent  with  the  Constitution  of  Geor- 
gia, that  it  prescribed  qualifications  for  electors  not 
authorized  by  the  constitution,  and  that  it  would  dis- 
franchise voters  under  the  constitution  and  deprive 
them  of  their  right  to  vote.  The  lower  court  in 
sustaining  the  validity  of  the  statute  stated : 

On  the  hearing  upon  the  rule  to  show  caus^ 
why  an  injunction  should  not  issue  this  day 
had,  it  being  the  opinion  of  the  court  that  the 
city  registration  law  is  valid  and  constitutional 
and  still  of  force,  upon  this  ground  alone,  and 
without  passing  upon  the  affidavits  submitted, 
it  is  considered  and  ordered  by  the  court  that 
the  injunction  be,  and  the  same  is  hereby  denied 
and  refused. 

On  appeal  the  judgment  of  the  court  below  was 
affirmed. 

Section  9  of  the  Organic  Act  of  Alaska  (Act  of 
August  24,  1912,  c.  387,  Sec.  9,  37  Stat.  512,  514-515, 
48  U.  S.  C.  A.  77)  provides  in  part  as  follows: 

The  legislative  power  of  the  Territory  of 
Alaska  shall  extend  to  all  rightful  subjects  of 


legislation  not  inconsistent  with  the  Constitu- 
tion and  laws  of  the  United  States,     *     *     *^ 

Subsection  3  of  Section  4  of  the  Act  of  April  28, 
1904,  c.  1788,  33  Stat.  531-537,  pertaining  to  cities  of 
the  first  class  in  the  Territory  of  Alaska,  provides  in 
part  as  follows: 

Sec.  4.  That  the  said  common  council  shall 
have  and  exercise  the  following  powers: 
***** 

Third:  To  make  suitable  provisions  for  mu- 
nicipal and  other  elections,  and  to  appoint  three 
judges  and  two  clerks  of  election  for  each 
polling  place  in  the  town. 

This  provision  is  embodied  in  Subsection  three  of 
Section  627  of  the  Compiled  Laws  of  Alaska,  1913, 
It  appears  in  the  Compiled  Laws  of  Alaska,  1933,  as 
Section  2383. 

Congress,  by  this  provision,  has  expressly  granted 
to  the  common  council  of  the  City  of  Anchorage  the 
power  to  make  suitable  provisions  for  municipal  elec- 
tions. This  must  be  construed  as  granting  to  the  coun- 
cil the  right  to  provide  for  municipal  elections,  and  as 
an  incident  to  such  right  the  power  to  regulate  and 
control  such  elections.  While  it  may  seem  at  first 
glance  that  this  is  an  effort  to  stretch  the  power 
granted  by  Congress,  it  cannot  logically  be  contended 
that  since  Congress  granted  the  power  to  make  suit- 
able provisions  for  municipal  elections  to  the  council, 
stopped  there  and  did  not  itself  provide  the  necessary 
rules  and  regulations  to  govern  such  municipal  elec- 
tions, it  did  not  intend  for  the  common  council  to 
prescribe  such  rules  and  regulations. 
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The  Act  of  Congress,  March  3,  1927,  c.  363,  Section 
7,  44  Stat.  1394  (48  U.  S.  C.  A.  57),  prescribes  the 
qualifications  for  electors  in  the  Territory  of  Alaska, 
It  goes  no  further.  It  does  not  prohibit  registration 
either  expressly  or  by  implication.  No  mention  is 
made  regarding  registration  or  the  procedure  govern- 
ing the  conduct  of  elections  at  which  such  electors  are 
to  vote.  The  failure  of  Congress  to  supply  these 
necessary  details  and  to  establish  such  procedure  indi- 
cates that  it  was  the  intention  of  Congress  that  such 
be  done  by  the  Territorial  Legislature  or  municipal 
councils.  This  position  finds  support  in  In  re  Opinion 
of  Justices,  247  Mass.  583,  143  N.  E.  142,  in  which  a 
communication  from  the  Justices  of  the  Supreme 
Judicial  Court  of  the  State  of  Massachusetts  relative 
to  the  meaning  and  scope  of  the  term  "legal  voters,'^ 
as  used  in  certain  amendments  of  the  Constitution 
relating  to  the  taking  of  the  decennial  census,  was  ad- 
dressed to  the  Senate  and  House  of  Representatives. 
This  communication  bore  the  signature  of  the  seven 
Justices  of  the  Supreme  Judicial  Court  and  stated  in 
part, 

The  Constitution  has  made  no  express  pro- 
vision for  the  ascertainment  of  those  who 
possess  the  qualifications  prerequisite  for  vot- 
ing. Manifestly  such  an  ascertainment  must 
be  made  before  the  franchise  can  be  exercised 
in  an  orderly  and  expeditious  fashion.  There 
must  be  an  examination  of  the  demands  of  per- 
sons claiming  to  possess  the  constitutional  quali- 
fications to  vote,  a  sifting  out  of  those  who  in 
truth  possess  those  qualifications  and  a  separa- 
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tion  of  those  thus  qualified  from  others  who 
lack  such  qualifications.  The  names  of  those 
thus  found  to  be  qualified  must,  as  a  practical 
matter,  be  listed  and  arranged  so  that  elections 
may  be  conducted  with  such  speed  as  to  enable 
all  the  large  numbers  of  voters  to  exercise  their 
franchise  in  a  reasonable  time  and  under  proper 
conditions.  It  is  within  the  jurisdiction  of  the 
Legislature  to  make  suitable  and  wholesome 
laws  upon  this  subject.  That  jurisdiction  has 
been  exercised  continuously  from  the  adop- 
tion of  the  Constitution  until  the  present. 
Elaborate  provisions  to  that  end  are  found  in 
the  General  Laws. 

The  position  advanced  by  appellant  is  strengthened 
by  the  fact  that  the  Legislature  for  the  Territory  of 
Alaska,  in  the  year  1929,  two  years  after  the  enact- 
ment of  the  Act  of  Congress  of  March  3,  1927,  c.  363, 
Section  7,  44  Stat.  1394  (48  U.  S.  C.  A.  57),  enacted 
a  bill  relating  to  the  incorporation  of  cities  of  the 
second  class.  This  law.  Chapter  99,  Session  Laws  of 
Alaska,  1929,  Section  5,  sub-section  Second  (Section 
2485,  sub-section  Second,  C.  L.  A.  1933),  provides  as 
follows : 

The  trustees  shall  have  the  following  powers : 
***** 

Second:  To   make    rules    for   all   municipal 
elections  in  said  city  of  the  second  class. 

Here  the  Territorial  legislature  enacted  a  law 
specifically  giving  the  trustees  of  a  city  of  the  second 
class  the  right  to  make  rules  governing  the  elections 
in  such  cities.  Certainly  it  cannot  be  successfully 
contended  that  the  trustees  of  a  city  of  the  second 
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class  are  possessed  of  a  different  and  greater  power 
than  that  of  a  common  council  in  a  city  of  the  first 
class. 

It  seems  apparent  that  Chapter  99,  S.  L.  A.  1929, 
section  5,  subsection  2,  is  not  inconsistent  with  the 
provisions  of  Section  57,  Title  48,  U.  S.  C.  A.,  and, 
consequently,  is  not  void  by  virtue  of  Section  9  of  the 
1912  Organic  Act  of  Alaska.  Otherwise,  it  may  be 
assumed  that  Congress  would  have  taken  action  to 
nullify  the  Territorial  statute.  Section  20  of  the  1912 
Organic  Act  provides  that  "All  laws  passed  by  the 
Legislature  of  the  Territory  of  Alaska  shall  be  sub- 
mitted to  Congress  by  the  President  of  the  United 
States,  and,  if  disapproved  by  Congress,  they  shall 
be  null  and  of  no  effect"  (48  U.  S.  C.  A.  90).  It 
follows  that  Chapter  99,  S.  L.  A.  1929,  must  have  been 
submitted  to  Congress.  The  fact  that  Congress  has 
taken  no  action  to  disapprove  the  statute  is  "signifi- 
cant," {CJiristianson  v.  King  County,  239  U.  S.  356, 
366)  and  compels  the  conclusion  that  the  law  has  re- 
ceived the  implied  sanction  of  Congress,  having  been 
upon  the  statute  book  for  more  than  eighteen  years. 

If  Congress  has  sanctioned  the  grant  of  power  to 
the  trustees  of  a  city  of  the  second  class  to  "make 
rules  for  all  municipal  elections"  it  would  not  seem 
that  it  could  logically  be  contended  that  it  intended 
that  this  power  be  denied  to  common  councils  of  a  city 
of  the  first  class.  The  more  logical  conclusion  would 
be  that  the  power  "to  make  suitable  provisions  for 
municipal  and  other  elections"  was  intended  by  Con- 
gress to  grant  to  the  common  councils  in  a  city  of  the 
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first  class  the  power  not  only  ^o  provide  for  elections, 
but  also  the  power  to  make  rules  and  regulations 
governing  the  conduct  of  such  elections. 

There  is  nothing  contained  in  Section  7  of  the  Act  of 
March  3,  1927,  c.  363,  44  Stat.  1392,  48  U.  S.  C.  A.  57, 
nor  in  any  other  section  of  the  Act,  that  would  tend 
to  indicate  that  Congress  intended  to  prohibit  regis- 
tration. On  the  contrary,  it  would  seem  that  an  argu- 
ment may  be  made  that  Section  3  of  the  Act  explicitly 
recognizes  that  registration  might  be  required,  for  it 
is  there  provided: 

Every  person,  except  as  otherwise  provided 
in  section  1  of  this  Act,  desiring  to  vote  at 
any  such  election,  before  being  permitted  to 
vote,  shall,  without  the  aid  or  assistance  of  any 
person  whomsoever,  legibly  sign  his  or  her  own 
full  name,  and  write  his  or  her  own  sex  and 
address,  in  the  REGISTRATION  or  poll  book 
*     *     *.     [Italics  supplied.] 

In  addition,  the  Act  shows  on  its  face,  and  the  legis- 
lative history  is  in  accord,  that  it  was  passed  primar- 
ily for  the  purpose  of  prescribing  a  literacy  test  for 
voters  in  Alaska. 

What  legislative  history  there  is  concerning  the  Act 
indicates  that  Congress  did  not  intend  to  prohibit 
registration. 

Senate  Report  1645,  69th  Cong.,  2d  Sess.,  on  the 
bill,  H.  R.  9211,  states,  among  other  things,  in  quoting 
from  the  House  Report: 

The  bill  provides  that  every  person,  before 
being  allowed  to  vote,  shall,  without  the  aid 
or  assistance  of  any  person  whomever,  legibly 
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sign  his  or  her  full  name,  and  write  his  or  her 
sex  or  address  in  the  registration  or  poll  book. 

In  the  House,  an  amendement  to  the  Bill  was  pro- 
posed as  follows   (68  Cong.  Rec.  3977)  : 

And  provided  further,  that  this  act  shall  not 
apply  to  any  citizen  who  has  legally  voted  at 
the  general  election  of  November  4,  1924. 

In  the  debate  on  this  proposed  amendment  it  was 
substantially  recognized  that  voters  in  Alaska  might 
be  required  to  register.  The  following  discussion  re- 
sulted from  a  query  (68  Cong.  Rec.  3977)  as  to  what 
would  happen  regarding  those  persons  who  did  not 
vote  in  the  1924  election,  but  had  previously  voted, 
in  view  of  the  fact  that  election  returns  were  de- 
stroyed each  year  (68  Cong.  Rec.  3978)  : 

Mr.  Vaile.  Is  not  it  the  usual  rule  that  when 
a  man  has  previously  been  registered  fails  to 
vote  at  this  present  election  he  is  off  the  regis- 
tration list  and  has  to  register  again? 

Mr.  Strong,  of  Kansas.  In  many  of  our  elec- 
tion laws  that  is  the  fact. 

Mr.  Vaile.  And  is  not  the  gentleman  follow- 
ing the  usual  practice  by  this  bill? 

Mr.  Strong,  of  Kansas.  Yes. 

The  amendment  was  agreed  to  and  the  bill  was 
passed  (68  Cong.  Rec.  3978). 

The  only  discussion  in  the  Senate  regarding  the  bill 
is  reported  as  follows  (68  Cong.  Rec.  5221)  : 

The  bill  (H.  R.  9211)  to  prescribe  certain  of 
the  qualifications  of  voters  in  the  Territory  of 
Alaska,  and  for  other  purposes,  was  announced 
as  next  in  order. 
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Mr.  LaFollette.  Let  the  bill  be  read. 

The  Presiding  Officer.  The  Clerk  will  re- 
port the  bill. 

Several  Senators.  Over! 

Mr.  Dill.  Mr.  President,  I  wish  Senators 
would  withhold  their  objection  for  a  moment. 
This  bill  simply  requires  the  voters  of  Alaska 
to  have  the  same  requirements  that  we  have  in 
the   State   of   Washington. 

Mr.  LaFollette.  I  withdraw  my  objection. 

Mr.  King.  I  would  like  to  ask  the  Senator 
what  right  we  have  to  prescribe  the  qualifica- 
tions of  the  voters  of  Alaska?  They  have  a 
territorial  legislature. 

Mr.  Dill.  The  territorial  legislature,  I  think, 
is  satisfied  with  this  regulation.  I  hope  the 
Senator  will  not  object  to  the  consideration  of 
the  bill. 

Mr.  King.  I  think  it  is  paternalism,  wholly 
unjustified,  but  I  will  not  object. 

The  bill  was  reported  to  the  Senate  without 
amendment,  ordered  to  a  third  reading,  read 
the  third  time,  and  passed. 

It  would  seem,  therefore,  that  the  Act  of  March  3, 
1927,  in  no  way  prohibits  the  enactment  by  an 
Alaskan  municipality  of  an  ordinance  requiring  regis- 
tration of  voters. 

While  it  may  be  conceded  that  the  legislature  may 
not  abridge  the  right  of  an  elector  to  vote  by  requir- 
ing from  him  qualifications  additional  to  those  re- 
quired by  the  Constitution,  it  is  well  settled  that 
registration  laws,  whether  enacted  under  express  or 
implied  constitutional  provision,  do  not,  when  reason- 
able, require  of  the  voter  additional  qualifications,  so 
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as  to  render  them  unconstitutional  or  beyond  the 
power  of  the  legislature  to  enact.  Such  laws  may 
generally  be  sustained  as  a  regulation  of  the  right  to 
vote,  if  they  afford  to  the  voter  reasonable  oppor- 
tunity to  register  and  vote.  Such  statutes  are  said 
merely  to  provide  a  means  of  furnishing  proof  of  the 
existence  of  the  qualifications  required  by  the  Con- 
stitution. It  is  not  necessary,  in  order  to  sustain 
the  power  of  the  legislature  to  enact  registration  laws, 
that  there  should  be  a  specific  or  express  authorization 
in  the  Constitution  to  that  effect.  Even  in  the  ab- 
sence of  such  constitutional  authorization  (and  a 
fortiori  in  its  presence),  the  power  of  the  legislature 
to  enact  such  laws  is  generally  recognized.  The  theory 
is  that  the  Constitution  in  providing  for  the  voters 
qualifications  contemplates  the  enactment  of  laws  to 
determine  the  existence  of  those  qualifications. 

Z7.  S.  V.  Quinn,  8  Blatchf.  48,  Fed.  Cases  No. 
16,  110. 

McMahon  v.  Savannah,  66  Ga.  217,  42  Am. 
Rep.  65. 

Blue  V.  State  ex  rel.  Brown,  206  Ind.  98,  188 
N.  E.  583. 

State  V.  Butts,  39  Kan.  537,  2  Pac.  618. 

Perkins  v.  Lucas,  197  Ky.  1,  246  S.  W.  150. 

Capen  v.  Foster,  12  Pick.  (Mass.)  485,  23 
Am.  Dec.  682. 

Re  Opinion  of  Justices,  247  Mass.  583,  143 
N.  E.  142. 

State  ex  rel.  Pine  v.  Board  of  Education,  158 
Minn.  459,  197  N.  W.  964. 

State  ex  rel.  Meyer  v.  Woodbury,  321  Mo. 
275,  10  S.  W.  2d.  524. 
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State  ex  rel.  Carroll  v.  Superior  Court,  113 
Wash.  54,  193  Pac.  226. 

State  ex  rel.  Boyle  v.  Board  of  Examiners,  21 
Nev.  67,  24  Pac.  614. 

State  V.  Weaver,  122  Tenn.  198,.  122  S.  W. 
465. 

Page  v.  Allen,  58  Pa.  St.  338,  98  Am.  Dec. 
272. 

Fitzmaurice  v.  Willis,  20  N.  D.  372,  127  N. 
W.  95. 

People  ex  rel.  Grinnell  v.  Hoffman,  116  111. 
587,  5  N.  E.  596. 

The  qualifications  of  voters  in  the  Territory  of 
Alaska  are  established  by  an  Act  of  Congress  rather 
than  by  a  state  constitution.  However,  there  is 
nothing  contained  in  the  Act  of  March  3,  1927,  which 
would  prohibit  the  Territorial  legislature,  or  the  com- 
mon council  of  the  City  of  Anchorage,  from  enacting 
a  registration  statute,  and  it  is  apparent  that  the  com- 
mon council  had  the  power  to  enact  an  ordinance 
establishing  a  system  of  registration  of  voters  for  the 
City  of  Anchorage.  "When  we  consider  the  fact  that 
Congress  specifically  granted  the  power  to  common 
councils  of  the  cities  of  the  first  class  ''to  make  suit- 
able provisions  for  municipal  and  other  elections 
*     *     *,"  this  conclusion  is  inescapable. 

Granted  that  the  common  council  of  the  City  of 
Anchorage  has  the  power  to  enact  a  registration  ordi- 
nance, we  are  then  confronted  with  the  question  as  to 
whether  an  ordinance,  such  as  Ordinance  No.  51  of  the 
City  of  Anchorage,  requiring,  as  it  does,  registration 
prior  to  the  day  of  the  election,  is  a  regulatory  meas- 
ure or  whether  it  is  so  unreasonable  and  inconsistent 
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with  the  Act  of  Mai^ch  3,  1927,  that  it  is  null  and 
void.  The  provisions  of  the  Act  of  March  3,  1927, 
require  that  electors  shall  have  resided  continuously 
for  thirty  days  next  preceding  the  election  in  the  pre- 
cinct in  which  they  vote.  Ordinance  No.  51  (R.  7-12) 
provides  that  the  registration  books  shall  open  at 
least  sixty  days  prior  to  the  general  municipal  elec- 
tion and  that  they  shall  be  closed  on  Saturday  at 
5 :  00  p.  m.  0  'clock  next  prior  to  any  municipal  election. 
Ordinance  No.  17  (R.  28-45)  provides  that  there  shall 
be  a  general  municipal  election  held  in  the  City  of 
Anchorage  annually  on  the  first  Tuesday  of  April  of 
each  year.  It  will,  therefore,  be  seen  that,  under  the 
provisions  of  Ordinance  No.  51,  the  registration  books 
are  open  and  available  to  qualified  electors  for  a  period 
of  time  thirty  days  greater  in  length  than  the  period 
of  residence  required  under  the  provisions  of  Section 
7  of  the  Act  of  March  3,  1927.  Also,  that  the  regis- 
tration l)ook  is  closed  for  only  two  days,  one  of  which 
is  Sunday,  immediately  prior  to  the  general  municipal 
election. 

It  is  recognized  that  the  cases  of  White  v.  Multno- 
mah County,  13  Or.  317,  10  Pac.  484,  57  Am.  Rep.  20, 
Dells  V.  Kennedy,  49  Wis.  555,  6  N.  W.  246,  and  Dag- 
gett V.  Hudson,  43  Ohio  St.  548,  3  N.  E.  538,  represent 
a  minority  view  holding  that  statutes  requiring  regis- 
tration prior  to  the  day  of  election  are  to  be  considered 
unconstitutional  and  void. 

In  the  case  of  White  v.  Multnomah  Coimity,  supra, 
the  Supreme  Court  of  the  State  of  Oregon,  in  an 
opinion  by  a  divided  court,  held  that  under  the  Oregon 
constitution,  which  prescribes  the  qualification  of  vot- 
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ers,  and  makes  no  provision  for  registration  laws,  any 
statute  which  requires  previous  registration  as  a  pre- 
requisite to  the  right  to  vote  is  ipso  facto  void. 

It  is  submitted  that  the  dissenting  opinion  in  the 
White  case  is  the  opinion  in  harmony  with  the  weight 
of  authority  and  is  more  consistent  with  logic  and  good 
reasoning  than  the  opinion  of  Chief  Justice  Waldo, 
in  which  Justice  Lord  concurred.  In  the  dissenting 
opinion  Justice  Thayer  states: 

It  is  contended  that  the  regulation  is  not  rea- 
sonable because  the  right  to  register  is  not  con- 
tinued imtil  the  day  of  the  election.  I  sui^pose 
the  legislature  deemed  the  three-days  session  of 
the  board  as  sufficiently  long  to  enable  the  voters 
in  the  precinct  to  register,  and  that  the  pro- 
vision for  those  who  were  sick,  or  absent  there- 
from, as  ample  time  to  enable  them  to  do  so, 
and,  conceding  that  the  legislature  has  the  right 
to  require  such  registration  prior  to  the  time 
of  the  election,  it  has  the  right  to  judge  as  to 
what  would  be  a  reasonable  time  for  the  pur- 
pose. Whether  it  has  judged  correctly  or  not 
will  be  ascertained  by  the  practical  Avorking  of 
the  law.  A  person  would  naturally  suppose  that 
the  voters  of  a  precinct  could  all  register  in 
three  days  as  well  as  vote  in  one.  They  cer- 
tainly would  do  so  if  they  attached  that  impor- 
tance to  the  elective  franchise  that  good  citizens 
should.  This  law  will  doubtless  subject  many 
citizens  to  considerable  inconvenience,  but  they 
had  better  submit  to  that  than  have  their  voice 
stifled  by  the  admission  to  the  privilege  of  a 
horde  of  lawless  mercenaries  and  repeaters. 
The  citizens  duty  is  not  fully  discharged  when 
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he  lias  deposited  his  ballot;  he  should  attend  to 
it  that  no  spurious  ov  illegal  vote  counteracting 
the  effect  of  his  own  be  cast.  Elections  are  but 
a  travesty  where  every  vagabond  may  vote  with- 
out restraint.  It  is  no  privilege  to  vote  when 
an  irresponsible  wretch  can  be  imported  to  vote, 
or  hired  to  repeat  his  vote.  Elections  may  as 
well  be  turned  over  to  the  hoodlum  element  of 
the  community  to  manage  and  control,  if  citi- 
zens are  unwilling  and  refuse  to  submit  to  the 
inconvenience  a  registry  law  imposes. 

***** 

I  am  of  the  opinion  that  the  registry  act  in 
question  is  not  unconstitutional;  that  the  legis- 
lature has  power  to  provide  the  mode  it  has  in 
order  to  ascertain  who  are  qualified  electors, 
under  the  constitution;  and  that  the  j^rovisions 
of  the  act  are  not  so  unreasonable  as  necessarily 
to  deprive  voters  from  the  exercise  of  the  right 
of  suffrage .     *     *     * 

In  State  v.  Christ,  179  Pac.  629,  634,  the  Supreme 
Court  of  the  State  of  New  Mexico,  in  an  opinion  by 
Chief  Justice  Parker,  in  which  District  Judges  Leahy 
and  Hickey  concurred,  the  following  comment  was 
made  regarding  the  White  case : 

White  V.  Multnomah  County,  13  Or.  317,  10 
Pac.  484,  57  Am.  Rep.  20,  is  cited.  This  case 
was  one  where  the  Oregon  Court  under  the 
constitutional  provision  which  prescribed  in  de- 
tail the  qualifications  of  electors,  and  provided 
that  all  such  electors  should  be  entitled  to  vote 
at  all  elections  authorized  by  law,  held  that  a 
statute  which  required  previous  registry  as  a 
pre-requisite  to  the  right  to  vote  was  ipso  facto 
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void.  This  doctrine  is  pronounced  to  be  un- 
sound by  Judge  Cooley  in  Cooley's  Con.  Lim. 
p.  906,  and  Mr.  McCrary  in  McCrary  on  Elec- 
tions, Sections  130,  131,  132,  shows  that  the 
holding  in  the  Oregon  case  is  unsound  both  upon 
reason  and  weight  of  authority.  *  *  * 
[Italics  supplied.] 

In  City  of  Portland  v.  Coffey,  61  Or.  507,  135  Pac. 
358,  the  Supreme  Court  of  the  State  of  Oregon  stated: 

Section  2  of  article  2  of  the  Constitution  of 
this  state,  as  amended  November  5,  1912  (Laws 
Or.  1913,  p.  7),  prescribes  the  qualifications  of 
electors.  Though  the  legal  right  of  a  citizen  is 
thus  recognized,  it  is  conceded  that  the  legisla- 
tive assembly  may  by  reasonable  enactment  pro- 
tect the  right  so  as  to  preclude  disqualified  per- 
sons from  voting,  and  that  any  registration  law 
which  tends  to  purify  the  ballot  and  to  prevent 
repeating  ought  to  be  upheld  in  the  interest  of 
good  government.  When,  however,  such  legis- 
lation trenches  upon  the  authority  conferred  by 
the  Organic  Act  upon  legal  voters  so  as  to  pre- 
vent them  from  exercising  the  right  of  suffrage, 
the  courts  must,  when  properly  appealed  to, 
set  aside  such  enactments  as  are  violative  of 
the  provisions  of  the  fundamental  law.  [Italics 
supplied.] 

In  McCrary  on  Elections,  Fourth  Edition,  Section 
132,  pp.  99,  100,  in  discussing  the  constitutionality  of 
acts  requiring  registration  prior  to  the  day  of  election, 
we  find  the  following  statement : 

The  opposite  view  has,  however,  been  ex- 
pressed by  the  Supreme  Court  of  Wisconsin  in 
Dell  V.  Kennedy,  by  the  Supreme  Court  of  Ohio 
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in  Daggett  v.   Hudson,  and  by   the   Supreme 
Court  of  Oregon  in  White  v.  County  of  Mult- 
nomah.    In  the  first  named  case  there  was  a 
strong  dissenting  opinion  by  Taylor,  J.,  and  in 
the  last  by  Thayer,  J.     In  the  case  of  Daggett 
V.  Hudson  much  stress  is  laid  upon  the  fact  that 
by  the  Constitutions  of  many  States  registration 
laws  are   either  authorized  or  required  to  be 
enacted.     The  inference  is  drawn  that  in  those 
States  where  the  Constitutions  are  silent  upon 
the  subject  the  power  to  enact  such  a  statute  as 
we  are  now  considering  does  not  exist.     But  it 
is  to  be  observed  that  the  Constitution  of  no 
State  defines  the  character  of  the  registration 
law  which  may  be  enacted,  or  provides  that  reg- 
istration prior  to  the  day  of  election  may  or  not 
be  required.     It  is  believed  that  no  case  goes  so 
far  as  to  deny  the  power  of  the  Legislature  of  a 
State  to  pass  a  registration  act,  when  the  Con- 
stitution is  silent  upon  the  subject.     This  being 
so,    the    question    we    are    considering    is    not 
affected  by  the  presence  or  absence  of  a  consti- 
tutional provision  authorizing  the  Legislature 
to  pass  such  an  act.     The  power  exists  in  either 
case,  and  in  either  case  the  question  must  be  the 
same,  viz. :  whether  the  act  when  passed  merely 
regulates  the  exercise  of  the  right  to  vote,  or 
goes  further  and  impairs  it. 

In  construing  the  provisions  of  Ordinance  No.  51, 
such  construction  must,  of  course,  be  made  by  refer- 
ence to  established  judicial  precedent.  It  is  recog- 
nized by  the  weight  of  authority  that  statutes  requiring 
registration  prior  to  the  day  of  the  election  are  consti- 
tutional, that  they  do  not  add  an  additional  qualifica- 
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tion  but  are  a  method  of  providing  a  system  requiring 
electors  to  furnish  proof  of  the  existence  of  the 
qualifications  prescribed  by  the  constitution  and 
merely  regulate  the  right  of  suffrage. 

The  power  of  the  legislature  to  provide  for  the 
registration  of  voters  under,  or  in  the  absence  of, 
express  constitutional  authority  is  recognized  by  the 
great  weight  of  authority  as  is  reflected  in  the 
following  cases. 

In  Capen  v.  Foster,  12  Pick.  (Mass.)  485,  23  Am. 
Dec.  682,  the  plaintiff  possessed  the  qualifications  pre- 
scribed by  the  constitution  but  was  refused  the  right 
to  vote  because  his  name  was  not  on  the  list  of  quali- 
fied voters  as  required.  The  constitution  did  not  re- 
quire that  plaintiff's  name  be  borne  on  any  list.  The 
question  submitted  was  whether  a  statute  requiring 
the  plaintiff's  name  to  be  listed  was  constitutional. 
The  plaintiff  was  nonsuited,  the  Court  stating : 

The  Constitution,  by  carefully  prescribing  the 
qualifications  of  voters,  necessarily  requires  that 
an  examination  of  the  claims  of  persons  to 
vote,  on  the  ground  of  possessing  these  qualifi- 
cations, must  at  some  time  be  had  by  those  who 
are  to  decide  on  them.  The  time  and  labor 
necessary  to  complete  these  investigations  must 
increase  in  proportion  to  the  increased  number 
of  voters ;  and  indeed  in  a  still  greater  ratio  in 
populous  commercial  and  manufacturing  towns, 
in  which  the  inhabitants  are  frequently  chang- 
ing, and  where  of  necessity  many  of  the  quali- 
fied voters  are  strangers  to  the  selectmen. 

If,  then,  the  Constitution  has  made  no  pro- 
visions in  regard  to  the  time,  place,  and  manner 
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in  which  such  examination  shall  be  had,  and  yet 
such  an  examination  is  necessarily  incident  to 
the  actual  enjoyment  and  exercise  of  the  right 
of  voting,  it  constitutes  one  of  those  subjects, 
respecting  the  mode  of  exercising  the  right,  in 
relation  to  which  it  is  competent  to  the  legis- 
lature to  make  suitable  and  reasonable  regula- 
tions, not  calculated  to  defeat  or  impair  the 
right  of  voting,  but  rather  to  facilitate  and 
procure  the  exercise  of  that  right. 

And  this  court  is  of  opinion,  that  the  pro- 
vision in  the  general  law  regulating  elections, 
and  that  in  the  act  incorporating  the  city, 
which  requires  that  the  qualifications  of  voters 
shall  be  previously  offered  and  proved,  in  order 
to  entitle  them  to  vote,  that  their  names  shall  be 
entered  upon  an  alphabetical  register  or  list  of. 
■  voters,  is  highly  reasonable  and  useful,  cal- 
culated to  promote  peace,  order,  and  celerity  in 
the  conduct  of  elections,  and  as  such,  to  facili- 
tate and  secure  this  most  precious  right  to  those 
who  are  by  the  constitution  entitled  to  enjoy  it; 
that  it  can  not  be  justly  regarded  as  adding  a 
new  qualification  to  those  prescribed  by  the 
constitution,  but  as  a  reasonable  and  convenient 
regulation  of  the  mode  of  exercising  the  right 
of  voting,  which  it  was  competent  to  the  legis- 
lature to  make,  and  therefore  that  these  legal 
enactments,  not  being  repugnant  to  the  con- 
stitution, are  valid  and  binding  laws,  to  which 
both  voters  and  presiding  officers  at  elections 
are  authorized  and  bound  to  conform. 

In  State  v.  Butts,  31  Kan.  537,  2  Pac.  618,  the  con- 
stitutionality of  the  registration  act  of  the  State  of 
Kansas    was    challenged.     The    Constitution    of    the 
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State  of  Kansas  directed  the  legislature  of  that  State 
to  enact  suitable  registration  laws.  The  provisions 
of  the  Kansas  act  are  practically  indentical  with  those 
of  Ordinance  No.  51  of  the  City  of  Anchorage,  except 
that  the  Kansas  act  provided  that  the  poll  books  were 
to  be  open  at  all  times  during  the  year  for  registra- 
tion except  during  the  ten  days  prior  to  any  election. 
In  reversing  the  case  and  thereby  holding  the  Kansas 
registration  act  to  be  constitutional,  the  Court  stated : 

In  conclusion,  we  think  it  may  be  affirmed 
that,  mider  the  requirements  of  our  constitu- 
tion, it  is  the  duty  of  the  legislature  to  provide 
for  a  registration  of  voters;  that  it  may  pro- 
vide that  such  registratio]!  be  completed  prior 
to  the  day  of  election,  provided  that  ample 
facilities  and  time  for  registering  are  pre- 
scribed; and  that  it  may  also  provide  that  one 
not  registered  shall  not  be  allowed  to  vote. 

In  People  ex  rel.  Grmnell  v.  Hoffman,  116  111.  587, 
5  N.  E.  596,  the  Illinois  constitution  of  1848  made  no 
provision  for  any  action  of  the  legislature  in  reference 
to  the  registration  of  voters.  An  Illinois  statute 
passed  in  1888  provided  for  registry  on  the  third  and 
fourth  Tuesdays  before  the  election  day,  and  prohib- 
ited registration  between  the  said  third  Tuesday  and 
election  day,  with  the  consequence  that  the  vote  of  any 
person  whose  name  did  not  appear  upon  said  registry 
as  a  qualified  voter  three  weeks  before  the  election 
day  w^as  not  to  be  received.  It  was  contended  that 
the  legislature  had  no  authority  to  require  that  the 
registry  be  closed  three  weeks  before  the  election,  and 
to  prohibit  a  man  from  voting  because  he  had  not 
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established  his  qualifications  three  weeks  before  the 
day  for  voting.  In  repudiating  this  contention,  the 
court   stated: 

If  it  be  admitted  that  the  legislature  can 
require  a  voter  to  establish  his  qualifications 
before  election,  it  is  difficult  to  see  why,  upon 
principle,  or  as  a  question  of  power,  it  cannot 
require  such  proof  to  be  made  as  well  three 
weeks  before  the  day  for  voting,  as  ten  days 
or  five  days,  or  even  one  day,  prior  thereto. 
The  real  question  involved  in  the  objection  is 
whether  any  man  can  be  prevented  from  vot- 
ing who  proves,  or  offers  to  prove  on  the  day 
on  which  he  seeks  to  cast  his  ballot,  that  he  is 
a  legal  voter.  If  cases  can  be  supposed  where 
the  three  weeks'  requirement  will  deprive  quali- 
fied electors  of  the  privilege  of  depositing  their 
votes,  cases  can  also  be  supposed  where  one 
day's  requirement  will  work  the  same  result. 
This  mode  of  reasoning,  carried  out  to  its  logi- 
cal sequence,  will  make  any  kind  of  a  registry 
law  unconstitutional.  For  it  would  be  a  phy- 
sical impossibility  for  the  judges  of  election 
to  receive  the  votes  and  make  up  the  registry 
at  the  same  time  and  on  the  same  day.  If  the 
legislature  has  the  power  to  direct  the  registry 
to  be  completed  before  election  day,  and  if,  in 
its  wisdom  and  under  a  sense  of  its  responsi- 
bility to  the  people,  it  has  said  that  three  weeks 
before  election  is  a  reasonable  date  for  the  com- 
pletion of  the  registry,  shall  this  court  substi- 
tute its  judgment  for  that  of  the  lawmaking 
power,  and  say  that  a  shorter  time  would  have 
been   more   reasonable  ? 
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The  court  further  said: 

If  closing  the  registry  three  weeks  before 
election  may  deprive  a  few  persons,  becoming 
qualified  during  that  period,  of  the  privilege 
of  casting  their  ballots,  keeping  it  open  until  a 
late  date  may  admit  to  the  polls  hundreds  of 
persons  who  should  never  have  been  allowed 
to  vote.  When  the  ballot  box  becomes  the  re- 
ceptacle of  fraudulent  votes,  the  freedom  and 
equality  of  elections  are  destroyed.  *  *  * 
Where  the  lawmaking  department  of  the  gov- 
ernment, in  the  exercise  of  a  discretion,  not  pro- 
hibited by  the  Constitution,  has  declared  that  a 
certain  period  of  time  is  needed  for  a  specified 
investigation,  it  is  not  the  duty  of  this  court 
to  declare  that  such  period  is  unreasonably 
long. 

In  State  ex  rel.  Pine  v.  Board  of  Educatioyi,  158 
Minn.  459,  197  N.  W.  964,  it  was  contended  that  the 
registration  act  was  unconstitutional  in  that  it  un- 
reasonably restricted  the  right  to  vote.  Section  3  of 
the  1923  Act  provided : 

From  and  after  the  first  (day)  of  January, 
1924,  no  qualified  voter  shall  be  permitted  to 
vote  at  any  election  unless  such  voter  shall 
register  as  provided  in  this  act. 

Section  8  provided : 

The  commissioner  of  registration  shall  have 
15  full  days  between  the  last  day  of  registra- 
tion and  election  day,  to  perfect  his  election 
registers  and  for  that  purpose  15  days  before 
any  election  day  shall  be  days  upon  which  voters 
may  not  register. 
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The  court  stated : 

The  constitution  provides  that  a  citizen  of  the 
United  States,  who  has  been  such  for  three 
months,  and  "Who  has  resided  in  this  state 
six  months  next  preceding  any  election,  shall  be 
entitled  to  vote  at  such  election  in  the  election 
district  in  which  he  shall  at  the  time  have  been 
for  thirty  days  a  resident,  for  all  officers  that 
now  are,  or  hereafter  may  be,  elective  by  the 
people."    Article  7,  Section  1. 

It  is  the  contention  of  the  board  that  the  Act 
of  1923  in  disqualifying  qualified  voters  under 
the  Constitution  from  voting  in  the  event  that 
they  do  not  register  at  least  15  days  before  the 
election  is  an  unreasonable  limitation  and  is  un- 
constitutional. That  the  Legislature  may  pro- 
vide a  system  of  registration,  although  the 
Constitution  authorizes  none,  is  not  in  doubt. 
It  must  be  such  as  not  unreasonably  to  interfere 
with  the  right  of  a  qualified  voter  to  vote. 
Cases  differ  as  to  what  limitations  may  be 
properly  imposed  through  the  requirement  of 
registration.  Many  of  them  are  collected  in  20 
C.  J.  81;  9  E.  C.  L.  1036,  Sections  52-55,  25 
L.  R.  A.  480;  Paine  on  Elections,  Section  340; 
McCrary  on  Elections,  Sections  126-138.  In 
our  judgment  the  limitation  placed  upon  the 
constitutionally  qualified  citizen  by  the  regis- 
tration act  of  1923  is  reasonable  and  the  statute 
constitutional. 

In  Fitzmaurice  v.  Willis,  20  N.  D.  372,  127  N.  W. 
95,  the  Court  in  its  opinion  stated : 

The  Constitution  permits  the  legislature  to 
prescribe  regulations  for  the  conduct  of  elec- 
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tions.  Section  129.  Under  such  provision,  or 
even  without  it,  the  legislature  may  prescribe 
reasonable  regulations  to  prevent  fraud,  pre- 
serve order,  and  insure  a  fair  election,  and 
to  that  end  may  prescribe  the  method  by  which 
the  qualifications  of  those  offering  their  votes 
as  electors  may  be  proved,  and  prohibiting  them 
from  voting  or  their  votes  from  being  received 
if  offered,  unless  such  proof  is  made.  *  *  * 
[Italics  supplied.] 

In  Blue  V.  State  ex  rel.  Brown,  206  Ind.  98, 188  N.  E. 
583,  the  Court  quoted  from  Cooley  on  Constitutional 
Limitations  (8th  Ed.),  vol.  2,  pp.  1368,  1369  and  1370, 
as  follows; 

In  some  of  the  States  it  has  also  been  re- 
garded as  important  that  lists  of  voters  should 
be  prepared  before  the  day  of  election,  in  which 
should  be  registered  the  name  of  every  person 
qualified  to  vote.  Under  such  a  regulation,  the 
officers  whose  duty  it  is  to  administer  the  elec- 
tion laws  are  enabled  to  proceed  with  more 
deliberation  in  the  discharge  of  their  duties^ 
and  to  avoid  the  haste  and  confusion  that  must 
attend  the  determination  upon  election  day  of 
the  various  and  sometimes  difficult  questions 
concerning  the  right  of  individuals  to  exercise 
this  important  franchise.  Electors  also,  by 
means  of  this  registry,  are  notified  in  advance 
what  persons  claim  the  right  to  vote,  and  are 
enabled  to  make  the  necessary  examination  to 
determine  whether  the  claim  is  well  founded, 
and  to  exercise  the  right  of  challenge  if  satisfied 
any  person  registered  is  unqualified.  When  the 
Constitution  has  established  no  such  rule,  and  is 
entirely  silent  on  the  subject,  it  has  sometimes 
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been  claimed  that  the  statute  requiring  voters  to 
be  registered  before  the  day  of  election,  and 
excluding  from  the  right  all  whose  names  do  not 
appear  upon  the  list,  was  unconstitutional  and 
void  as  adding  another  test  to  the  qualifications 
of  electors  which  the  Constitution  has  pre- 
scribed, and  as  having  the  effect,  where  electors 
are  not  registered,  to  exclude  from  voting  per- 
sons who  have  an  absolute  right  to  that  fran- 
chise by  the  fundamental  law.  This  position, 
however,  has  not  been  generally  accepted  as 
sound  by  the  courts.  This  provision  for  a  regis- 
try deprives  no  one  of  his  right,  but  is  only  a 
reasonable  regulation  under  which  the  right  may 
be  exercised.     *     *     * 

In  Weil  V.  Calhoun,  Circuit  Court,  Northern  Dis- 
trict Georgia,  25  Fed.  865,  in  which  objection  was 
made  that  the  registration  act  made  no  provision  for 
the  registry  of  persons  who,  though  not  entitled  to 
vote  when  the  books  were  closed,  yet  became  so  during 
the  10  days  intervening  after  the  closing  of  the  books 
and  the  registration,  the  Court  said : 

I  am  inclined  to  the  opinion  that  the  fact 
the  registration  law  makes  no  provision  for  the 
registration  of  those  who  become  competent  to 
vote  after  the  registration  is  closed,  and  before 
the  election,  does  not  vitiate  the  registration. 
If  the  period  between  the  registration  and  elec- 
tion be  brief,  and  only  such  as  is  proper  for 
making  out  and  putting  in  proper  shape  the  reg- 
istration papers,  it  seems  to  me  that  both  reason 
and  authority  sanction  such  registration  laws. 
The  authorities  are  in  conflict;  but,  in  my  judg- 
ment, sound  sense  and  a  due  regard  to  the  true 
interest  of  the  state  should  lead  a  court  to  sus- 
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tain  such  laws  as  strike  but  a  prelude  and  prep- 
aration for  the  election  and  a  part  of  its  ma- 
chinery, even  though  some  days  intervene 
between  the  close  of  the  registration  and  the 
actual  opening  of  the  polls.  It  is  self-evident 
that  some  time  must  be  taken  for  making  out 
the  returns  of  the  registration  and  putting  them 
in  shape  for  use  at  the  polls,  and  whether  this 
shall  be  one  hour,  or  one,  two,  or  ten  days,  would 
seem  to  depend  on  the  legislative  will,  and,  if 
not  grossly  excessive,  ought  to  be  sustained. 

In  People  ex  rel.  Frost  v.  Wilson,  3  Hun.  (N.  Y.) 
437  (reversed  on  other  grounds  in  62  N.  Y.  186),  the 
Court  said: 

The  power  of  the  legislature  to  pass  a  regis- 
try law  whereby  the  name  of  every  elector  is 
required  to  be  placed  upon  a  register  before 
the  day  of  voting  in  order  to  entitle  him  to  vote 
is  not  denied.  It  enables  the  legal  voter  to  pro- 
tect the  ballot  box  against  the  votes  of  persons 
not  legally  entitled  to  vote;  and,  to  be  of  any 
substantial  benefit,  it  must  be  made  and  com- 
pleted a  sufficient  length  of  time  before  the 
election  to  allow  an  investigation  of  the  quali- 
fications of  the  persons  whose  names  are  regis- 
tered. To  render  the  register  of  any  value, 
there  must  be  some  forfeiture  if  the  person 
who  desires  to  vote  has  not  proved  his  name 
to  be  registered,  and  that  forfeiture  should  be, 
as  it  is,  of  his  right  to  vote  at  the  election  for 
which  such  registry  is  prepared.  To  allow 
names  to  be  entered  upon  the  list  at  the  time 
votes  are  offered  is  to  defeat  the  purpose  which 
the  legislature  had  in  view  in  framing  the 
law,  to  wit,  the  prevention  of  illegal  voting. 
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The  measures  that  shall  be  adopted  to  secure 
that  end  are  entirely  in  the  discretion  of  the 
legislature. 

Consequently,  the  statute  of  New  York  providing  that 
no  vote  should  be  received  at  any  annual  election  un- 
less the  name  of  the  person  offering  to  vote  be  on  the 
registry  list,  made  and  completed  preceding  the  elec- 
tion, was  held  constitutional. 

In  Com.  V.  McClelland,  83  Ky.  686,  it  was  held  that 
a  registry  law  which  gives  opportunity  of  registration 
to  the  voter  for  three  days  prior  to  the  election  need 
not,  in  order  to  be  valid,  make  provision  for  the  exam- 
ination on  the  day  of  election  of  the  qualification  of 
voters  who  could  not  avail  thismselves  thereof.  The 
court  said : 

It  might,  perhaps,  be  proper  to  make  pro- 
vision for  the  registration  at  some  other  time 
before  the  day  of  election,  of  those  unavoidably 
absent  during  the  three  days;  but  we  do  not 
perceive  how  the  constitutional  privilege  of  a 
qualified  voter  is  taken  from  him  when  he  is 
afforded  a.  reasonable  opportunity  before  the 
election  to  register. 

In  Jaycox  v.  Varnum,  39  Idaho  78,  226  Pac.  285, 
under  a  statute  providing  that,  "all  persons  offering 
to  vote  at  any  election  are  subject  to  challenge,  as 
provided  by  the  election  laws,  but  registration -of  any 
elector's  name  is  prima  facie  evidence  of  his  right  to 
vote,  and  no  person  shall  vote  unless  he  is  first  regis- 
tered," C.  S.  Section  565,  the  Court  stated: 

The  holding  of  the  trial  court  that  the  vote 
of  Mrs,  Hunt  was  illegal  was  correct.    She  did 
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not  apply  for  registration  until  the  day  before 
election,  which  was  after  the  registration  books 
had  been  closed.  No  reason  was  given  for  her 
lack  of  diligence.  In  fact,  she  made  no  effort 
to  register  at  all,  but  was  sought  out  by  election 
officers  and  procured  to  subscribe  the  elector's 
oath  and  her  name  was  enrolled  by  the  registrar 
after  the  statutory  period  for  registration  had 
closed. 

In  its  opinion  the   Court  quoted  Earl  v.  Lewis,  28 
Utah  127,  77  Pac.  238,  as  follows: 

While  the  right  of  a  person  having  the  con- 
stitutional qualifications  of  a  voter  cannot  be 
impaired,  either  by  the  Legislature  or  the 
malfeasance  or  misfeasance  of  a  ministerial 
officer,  the  voter  himself  may  waive  the  exer- 
cise of  the  right,  and  he  does  so  whenever  he 
stays  away  from  the  polls,  or  fails  to  offer  to 
vote  at  the  polls,  or  neglects  to  properly  apply 
for  registration. 

In  City  of  Pond  Creek  v.  Haskell,  21  Okla.  711,  97 
Pac.  338,  and  Incorporated  Totvn  of  Lehigh  v. 
Thomas,  21  Okla.  901,  97  Pac.  362,  it  was  held  that 
a  statute  requiring  that  all  voters  of  all  cities  of  the 
first  class  to  register  as  a  prerequisite  condition  to 
the  exercise  of  their  right  of  suffrage,  in  view  of 
Const,  art.  3,  sec.  7,  authorizing  the  Legislature,  when 
necessary,  to  provide  for  the  registration  of  electors 
throughout  the  state,  or  in  any  incorporated  city  or 
town,  is  not  violative  of  the  fourteenth  amendment 
of  the  Federal  Constitution,  nor  of  Const.  Okl.  art.  3, 
sec.  7,  providing  that  all  elections  shall  be  free  and 
equal. 
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In  State  ex  rel.  Hyland  v.  Peter,  21  Wash.  243,  57 
Pac.  814,  under  statutes  requiring  persons  to  be  regis- 
tered prior  to  the  day  of  election,  and  further  provid- 
ing that  persons  not  registered  were  not  entitled  to 
vote,  it  was  held  that  it  was  no  excuse  for  failure  to 
register,  that  the  voter  was  a  member  of  the  City  Fire 
Department  and  was  prevented  from  registering  by 
his  duties  as  a  fireman,  that  he  was  not  entitled  to 
vote. 

In  Turner  v.  Fogg,  39  Nev.  406,  159  Pac.  56,  it  was 
contended  that  an  act  of  the  legislature  of  Nevada  was 
void  because  of  a  provision  which  limited  the  right  to 
vote  at  the  primary  election  only  to  electors  who  had 
duly  entered  upon  the  register  a  designation  of  their 
party  affiliation.  The  court  held  that  the  requirement 
for  registration  of  party  affiliation  as  a  prerequisite 
of  the  right  to  vote  was  a  reasonable  regulation  and 
a  valid  exercise  of  the  legislative  power. 

In  McMillan  v.  Siemon,  District  Court  Appeal, 
Fourth  District,  California,  98  Pac.  2d,  790,  794,  it  is 
stated : 

The  constitution  does  not  prohibit  the  enact- 
ment of  laws,  either  by  the  legislature  or  by  the 
people  by  means  of  the  initiative  or  referen- 
dum, which  require  electors  to  register  as  a 
condition  precedent  to  exercising  their  privi- 
lege of  voting  and  provide  for  reasonable 
methods  of  registration.  ''Such  provisions  do 
not  add  to  the  qualifications  required  of  elec- 
tors, nor  abridge  the  right  of  voting,  but  are 
only  ascertaining  who  are  qualified  electors,  and 
to  prevent  persons  who  are  not  such  electors 
from    voting."    Bergevin    v.    Curtz,    127    Cal. 
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88,  59  Pac.  312.  Such  laws,  therefore,  do  not 
contravene  the  constitutional  provisions  relat- 
ing to  the  qualifications  of  electors.  People 
ex  rel  Martin  v.  Worswick,  142  Cal.  71 ;  75  Pac. 
663. 

A  statute  must,  if  possible,  be  so  construed  as  to 
be  constitutional.  The  application  of  this  principle 
is  reflected  in  the  case  of  Oregon-Washington  R.  & 
Nav.  Co.  V.  U.  S.  (D.  Ore.)  47  F.  2d  250,  256,  wherein 
it  was  stated,  ''If  a  statute  is  susceptible  of  two  con- 
structions, by  one  of  which  grave  and  doubtful  con- 
stitutional questions  arise  and  by  the  other  of  which 
such  questions  are  avoided,  it  is  the  duty  of  the  courts 
to  adopt  the  latter."  The  Supreme  Court  of  the 
United  States  in  affirming  the  judgment,  288  U.  S. 
14,  40,  stated,  "Our  duty  is  to  construe  the  statute, 
if  fairly  possible,  so  as  to  avoid  not  only  the  conclu- 
sion that  it  is  unconstitutional,  but  also  grave  doubts 
upon  that  score." 

In  Edwards  v.  United  States,  91  F.  2d  767,  785,  this 
Court  applied  the  principle  stated  in  National  Labor 
Relations  Board  v.  Jones  dc  Laughlin  Steel  Corpora- 
tion, 301  U.  S.  1,  "the  cardinal  principle  of  statutory 
construction  is  to  save  and  not  to  destroy.  We  have 
repeatedly  held  that  as  between  two  possible  interpre- 
tations of  a  statute,  by  one  of  which  it  would  be 
unconstitutional  and  by  the  other  valid,  our  plain 
duty  is  to  adopt  that  which  will  save  the  act.  Even  to 
avoid  a  serious  doubt  the  rule  is  the  same."  In  the 
Edtvards  case  this  Court  also  quoted  from  Mr.  Justice 
Van  Devanter's  opinion  in  Lindsley  v.  Natural  Car- 
bonic Gas  Co.,  220  U.  S.  61,  78,  as  follows,  ''     *     *     * 
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if  any  state  of  facts  reasonably  can  be  conceived  that 
would  sustain  it,  the  existence  of  that  state  of  facts 
at  the  time  the  law  was  enacted  must  be  assumed." 

In  Territory  v.  Northern  Commercial  Co.,  6  Alaska 
Reports  754,  it  was  held  that  ''It  may  be  premised  that 
courts  will  not  pronounce  an  act  of  the  Legislature 
void  or  unconstitutional,  unless  such  unconstitu- 
tionality appears  beyond  a  reasonable  doubt." 

In  re  Boswell,  CCA  9,  96  F.  2d  239,  241,  applied  the 
principle  declared  in  Ogden  v.  Saunders,  12  Wheat. 
213,  270,  6  L.  Ed.  606,  that:  "It  is  but  a  decent  respect 
due  to  the  wisdom,  the  integrity  and  patriotism  of  the 
legislative  body,  by  which  any  law  is  passed,  to  pre- 
sume in  favor  of  its  validity,  until  its  violation  of  the 
constitution  is  proved  beyond  all  reasonable  doubt." 

In  applying  the  foregoing  principles  of  statutory 
construction  to  the  present  case  it  would  seem  that 
this  court  would  be  bound  by  the  weight  of  authority 
holding  that  registration  acts  requiring  registration 
prior  to  the  day  of  election  are  valid,  if  reasonable  in 
their  terms,  and  that  the  only  conclusion  which  could 
be  reached  by  this  court  is  that  Ordinance  No.  51 
adopted  and  approved  by  the  Common  Council  of  the 
City  of  Anchorage  on  the  17th  day  of  September  1924, 
is  not  inconsistent  with  the  Constitution  of  the  United 
States  or  any  act  of  Congress  and  is,  therefore,  valid. 

Counsel  for  appellees  may  concede  that  acts  requir- 
ing registration  prior  to  the  day  of  election  are  con- 
stitutional where  there  is  a  State  constitution  provid- 
ing for  registration,  or  even  where  the  State  constitu- 
tion is  silent,  but  may  maintain  that  where  the  quali- 
fications of  voters  are  established  by  an  act  of  Congress 
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rather  than  a  State  Constitution,  as  is  true  in  the  in- 
stant case,  the  Territorial  legislature  or  a  municipal 
council  does  not  have  the  power  to  enact  such  laws. 

It  would  seem  that  such  a  contention  is  without  basis 
either  in  logic  or  in  precedent.  As  previously  set 
forth,  Section  9  of  the  1912  Organic  Act  of  Alaska 
(Act  of  August  24,  1912,  c.  387,  Sec.  9,  37  Stat.  512, 
514,  515,  48  U.  S.  C.  A.  Sec.  77)  provides  in  part  as 
follows : 

The  legislative  power  of  the  Territory  of 
Alaska  shall  extend  to  all  rightful  subjects  of 
legislation  not  inconsistent  with  the  Constitu- 
tion and  laws  of  the  United  States  ^     *     *     * 

There  is  nothing  in  Ordinance  No.  51  that  is  in  any 
manner  inconsistent  with  the  Constitution  or  any  law 
of  the  United  States.  The  fact  that  Congress  has 
enacted  a  law  establishing  the  qualifications  of  voters 
does  not  prohibit  the  Territorial  legislature  or  a  munic- 
ipality from  legislating  on  the  same  subject  unless  such 
legislation  is  inconsistent  with  "the  Constitution  and 
laws  of  the  United  States." 

The  organic  Act  of  1912,  cited  supra,  also  provides : 

nor  shall  the  legislature  or  any  municipality 
interfere  with  or  attempt  in  any  wise  to  limit 
the  Acts  of  Congress  to  prevent  and  punish 
gambling,  and  all  gambling  implements  shall 
be  seized  by  the  United  States  Marshal  or  any 
of  his  deputies,  or  any  police  officer,  and  de- 
stroyed; *  *  *  and  all  acts  passed,  or  at- 
tempted to  be  passed,  by  such  legislature  in 
said  Territory  inconsistent  with  the  provisions 
of  this  section  *  *  *  shall  be  null  and 
void    *     *     *. 
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In  Patterson  et  at.  v.  Jones,  C.  C.  A.  9,  143  F.  2d 
531,  in  an  appeal  from  the  District  Court  for  the  Third 
Division  of  the  Territory  of  Alaska,  the  defendant 
was  charged  and  convicted  of  a  violation  of  Section 
3,  Chapter  56  of  the  Session  Laws  of  Alaska,  1919. 
He  was  sentenced  to  six  months  in  the  Federal  Jail. 
Defendant  filed  a  petition  for  a  writ  of  habeas  corpus 
alleging  that  the  judgment  was  based  upon  his  con- 
viction for  the  crime  of  maintaining  a  gambling  place 
contrary  to  said  Section  3,  Chapter  56,  S.  L.  A.  1919; 
he  further  alleged  that  that  statute  was  void  as  having 
been  passed  by  the  legislature  of  the  Territory  of 
Alaska  in  violation  of  Section  9  of  the  1912  Organic 
Act  of  Alaska.  A  writ  of  habeas  corpus  issued  and 
appellants  filed  a  return  thereto  which  simply  recited 
that  appellee  had  been  confined  under  the  judgment 
of  the  United  States  Commissioner's  Court  from  Octo- 
ber 15  to  October  17,  1942,  having  on  the  latter  date 
been  released  on  bail  pending  a  hearing  on  the  writ 
of  habeas  corpus.  Appellee  filed  a  demurrer  to  the 
return,  and  a  hearing  thereon  was  held  October  27, 
1942. 

Section  152  of  the  Criminal  Code  of  the  Territory 
of  Alaska  (Act  of  March  3,  1899,  Title  I,  c.  429,  30 
Stat.  1253,  1275,  (Sec.  4892,  Compiled  Laws  of  Alaska, 
1933))  defines  the  crime  of  gambling  and  provides: 
**And  upon  conviction  thereof  shall  be  punished  by  a 
fine  of  not  more  than  five  hundred  dollars,  and  shall 
be  imprisoned  in  jail  until  such  fine  and  costs  are 
paid;  provided  that  such  person  so  convicted  shall  be 
imprisoned  one  day  for  every  two  dollars  of  such  fine 
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and  costs;  and  provided  further,  that  such  imprison- 
ment shall  not  exceed  one  year." 

Section  3,  Chapter  56,  of  the  Session  Laws  of 
Alaska,  1919,  (Sec.  4985,  Compiled  Laws  of  Alaska, 
1933),  defines  the  crime  of  maintaining  a  gambling 
place  and  provides:  *'And  upon  conviction  thereof 
shall  be  punished  by  a  fine  of  not  less  than  one  hun- 
dred dollars  nor  more  than  five  hundred  dollars,  or  by 
imprisonment  in  the  federal  jail  for  not  less  than 
thirty  days  nor  more  than  six  months,  or  by  both  such 
fine  and  imprisonment,  for  each  offense. ' ' 

The  District  Court  subsequently  sustained  the  de- 
murrer and  filed  findings  of  fact  and  conclusions  of 
law  in  which  it  concludes  that  the  portion  of  Section 
4985  of  the  Compiled  Laws  of  Alaska,  1933  (Sec.  3,  c. 
56,  S.  L.  A.  1919),  providing  for  punishment  by  im- 
prisonment for  the  offense  defined  therein,  is  void  as 
far  as  the  judgment  in  this  case  is  concerned  as  being 
in  conflict  with  the  provisions  of  Section  9  of  the 
Organic  Act  of  Alaska. 

In  reversing  the  decision  of  the  District  Court,  this 
Court  held:  ''The  congressional  stricture  upon  the 
legislative  bodies  of  the  Territory  of  Alaska  and  its 
municipalities  that  they  should  not  'interfere  with  or 
attempt  in  any  wise  to  limit  the  Acts  of  Congress  to 
prevent  and  punish  gambling  *  *  *,'  does  not  bar 
such  bodies  from  legislating  in  regard  to  the  subject 
matter  of  gambling.  It  does,  however,  bar  the  terri- 
torial legislature  from  enacting  laws  that  would  in  any 
manner  run  counter  to  the  spirit  and  effect  of  the 
congressional  enactments  against  the  evil  of  gambling. 
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Although  the  two  acts  are  not  exactly  parallel,  from 
a  practical  standpoint  they  run  in  the  same  direction, 
and  the  charge  here  in  all  probability  could  have  been 
laid  under  either  act." 

If  the  Territorial  legislature  had  the  power  to  legis- 
late to  the  extent  that  it  did  in  Section  3,  Chapter  56, 
S.  L.  A.  1919,  on  the  subject  of  gambling,  notwith- 
standing the  specific  prohibition  contained  in  the  Or- 
ganic Act  of  Alaska,  certainly  the  power  of  such  body 
or  of  a  municipal  council  to  legislate  where  the  Act 
of  Congress  does  not  contain  such  a  prohibition,  but 
is  merely  silent,  cannot  be  denied. 

In  the  oral  decision  granting  the  Motion  to  Quash 
(R.  17-18),  the  District  Judge  stated,  ''and  also  I  am 
impressed  by  the  fact  that  there  has  been  no  repeal 
of  Ordinance  17.  It  is  still  on  the  books  and  is  re- 
ferred to  even  in  the  later  ordinance  showing  that  the 
council  considered  it  to  be  still  on  the  books."  It  is 
difficult  to  undertsand  why  the  learned  District  Judge 
should  be  impressed  by  this  fact.  Certainly  there 
could  have  been  no  repeal  of  Ordinance  No.  17  in- 
tended by  Ordinance  No.  51  when  the  terms  of  Ordi- 
nance 51  expressly  referred  to  and  incorporated  a 
portion  of  such  ordinance. 

While  references  are  not  available  to  enable  the 
writer  to  accurately  determine  the  legislative  history 
of  certain  statutes  of  the  State  of  Washington,  it  ap- 
pears that  prior  to  the  year  1933,  an  analogous  situa- 
tion existed  under  the  election  laws  of  that  State. 
Sections  5325  to  5329  inclusive.  Volume  6,  Reming- 
ton's Revised  Statutes  of  Washington  establish  the 
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manner  in  which  a  voter  might  be  challenged.  It 
appears  that  those  sections  of  the  Washington  Stat- 
utes had  their  origin  in  the  laws  of  1866. 

Subsequent  to  the  enactment  of  the  above-mentioned 
sections  of  the  Statutes,  and  apparently  in  1890,  the 
Washington  Legislature  enacted  a  statute  which  ap- 
pears in  Volume  6  of  Remington's  Revised  Statutes 
of  Washington  as  Section  5127.  Section  5127  pro- 
vides, ''No  person  shall  be  entitled  to  vote  at  any 
election  in  any  such  city,  town,  or  precinct  who  is  not 
registered  according  to  the  provisions  of  this  Act; 
*  *  *.  The  registration  shall  not  be  conclusive  evi- 
dence of  the  right  of  any  registered  person  to  vote, 
but  said  person  may  be  challenged  and  required  to 
establish  his  right  at  the  polls  in  the  manner  as  may 
be  required  by  law."  The  manner  required  by  law 
was,  at  that  time,  the  manner  set  forth  under  Sections 
5325  to  5329  inclusive. 

Section  5127,  Washington  Statutes,  provides  for  the 
challenge  of  a  registered  voter  in  "the  manner  as  may 
be  required  by  law."  The  manner  required  by  law 
was  in  existence  at  the  the  time  Section  5127  was 
enacted.  Section  5127  did  not  attempt  to  repeal  Sec- 
tions 5325  to  5329,  but  made  a  reference  thereto. 
Both  were  in  existence  concurrently  after  Section 
5127  was  enacted  in  1890.  The  enactment  of  Section 
5127  did  not  render  any  of  the  sections  referred  to 
unconstitutional  or  void.  This  system  of  registration 
and  challenge  apparently  was  the  system  followed  in 
the  State  of  Washington  until  a  new  system  of  regis- 
tration was  established  by  legislation  in  1933. 
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It  is  significant  to  note  that  in  the  year  1893,  in  the 
case  of  State  ex  rel.  Hyland  v.  Peter,  21  Wash.  243, 
57  Pac.  814,  it  was  held  that,  under  the  provisions 
of  Section  5127  requiring  voters  at  the  municipal 
election  in  the  city  of  the  third  class  to  be  registered,  as 
a  condition  precedent  to  the  right  to  vote,  a  member 
of  the  fire  department  of  the  city  who  was  not  regis- 
tered, could  not  vote,  even  though  he  was  prevented 
from  registering  because  of  his  duties  as  a  fireman. 
This  case  was  cited  with  approval  by  the  Supreme 
Court  of  the  State  of  Oklahoma  in  1936  in  the  case 
of  In  Re  Initiative  Petition  No.  142,  State  Question 
No.  205,  55  P.  2d  455,  460. 

While  the  second  ground  of  defendants'  Motion  to 
Quash,  namely,  that  the  petition  upon  which  the  order 
to  show  cause  was  based  did  not  state  facts  sufficient 
to  constitute  a  cause  of  action,  was  not  considered 
or  passed  upon  by  the  District  Court,  it  is  possible 
that  this  point  will  be  urged  on  appeal. 

When  the  reasons  upon  which  the  District  Judge 
based  his  order  to  quash  are  considered,  it  is  readily 
recognized  that  it  would  have  mattered  little  whether 
the  complaint  did  or  did  not  state  a  cause  of  action. 
Had  the  ruling  of  the  District  Court  been  based  on 
the  insufficiency  of  the  complaint,  an  amended  com- 
plaint could  have  been  filed  or,  if  the  original  com- 
plaint did  not  state  a  cause  of  action,  a  new  complaint 
could  have  been  filed  in  which  a  cause  of  action  would 
have  been  stated.  To  have  attempted  to  amend  the 
original  complaint,  or  to  have  filed  a  new  complaint, 
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would  have  been  a  futile  gesture  in  this  case  in  view 
of  the  nature  of  the  ruling  of  the  District  Judge. 

It  is  appellant's  contention  that  the  complaint  does 
contain  facts  sufficient  to  state  a  cause  of  action.  How- 
ever, if  the  case  is  reversed  and  remanded  and  the 
District  Court  later  decides  that  the  complaint  is 
insufficient  in  its  present  form,  this  Court  may  rest 
assured  that  an  amended  complaint  or,  if  necessary, 
a  new  complaint  will  be  filed  in  which  a  cause  of 
action  is  stated. 

Appellant's  contention  is  based  upon  the  fact  that, 
although  by  statute  the  writ  of  quo  warranto  has  been 
abolished,  the  statutory  action  created  is  in  its  nature 
an  action  in  quo  warranto.  The  remedies  formerly 
obtainable  under  the  writ  of  quo  warranto  are  now 
had  under  the  statutory  proceeding. 

The  complaint  in  the  present  action  is  taken  from 
the  case  of  George  Bartlett,  et  al.  v.  State  of  Kansas, 
13  Kans.  79.  Paragraphs  IX  and  X  of  the  complaint 
(R.  5,  6)  are,  in  substance,  identical  with  the  com- 
plaint in  the  Bartlett  case.  The  petition  in  the  Bart- 
lett case  set  forth  and  alleged, 

that  the  city  of  Clyde,  in  said  county  and  state, 
is  a  city  of  the  third  class,  imder  and  by  virtue 
of  the  general  laws  of  said  state;  that  by  the 
same  laws  there  has  been  created  and  exists  in 
said  city,  for  the  jDurpose  of  good  government 
thereof,  and  for  the  purpose  of  promoting  the 
general  welfare  of  the  inhabitants  thereto,  the  of- 
fices of  mayor,  five  councilmen,  and  police  judge ; 
that  on  or  about  the  third  of  April,  1873,  at 
and  within  said  city,  and  within  the  jurisdic- 
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tion  of  this  court,  the  said  defendant  Bartlett 
did  unlawfully  usurp  and  intrude  himself  into 
the  said  office  of  mayor  of  said  city  of  Clyde, 
the  said  defendants  McNulty,  Ransopher,  Dobbs, 
Campbell,  and  Heller  did  then  and  there  unlaw- 
fully usurp  and  intrude  themselves  into  the  said 
offices  of  councilmen,  and  the  said  McCrea  did 
then  and  there  mila\Yfully  usurp  and  intrude 
himself  into  the  said  office  of  police  judge ;  and 
each  and  every  of  said  defendants  from  thence 
hitherto  have  continued  unlawfully  to  hold  and 
exercise  the  said  offices  respectively  so  as  afore- 
said usurped  by  them  respectively,  the  said  of- 
fices then  and  there  being  public  offices  imder 
and  by  virtue  of  the  laws  of  said  state,  the  said 
defendants  from  the  date  last  aforesaid  to  the 
present  time  having  milawfully  usurped  the  city 
govermnent  of  said  city;  and  that  said  defend- 
ants from  the  date  last  aforesaid  to  the  present 
time,  have  respectively  continued,  and  still  con- 
tinue, unlawfully  to  hold  and  exercise  the  said 
offices  so  as  aforesaid  respectively  unlawfully 
intruded  into  by  them ;  and  the  plaintiff  further 
shows  that  no  other  person  or  persons  is  or  are 
by  law  entitled  to  hold  or  exercise  any  of  said 
offices.  Wherefore  the  plamtiff  demands  judg- 
ment that  the  said  defendants  be  ousted  from 
said  offices  so  by  them  respectively  milawfully 
held  and  occupied. 
To  this  petition  a  demurrer  was  filed,  one  of  the 
grounds  being  that  the  petition  did  not  state  facts 
sufficient  to  constitute  a  cause  of  action.  The  de- 
murrer was  overruled  and  an  appeal  was  taken  from 
such  ruling.  The  Supreme  Court  of  the  State  of 
Kansas  in  an  opinion  rendered  by  Justice  Valentine, 
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concurred  in  by  all  the  Justices,  affirmed  the  judg- 
ment of  the  court  below.  If  the  complaint  in  the 
Bartlett  case  contains  facts  sufficient  to  state  a  cause 
of  action,  it  would  seem,  as  contended  by  appellant, 
that  the  complaint  in  the  instant  case  likewise  con- 
tains facts  sufficient  to  state  a  cause  of  action. 

It  is  to  be  noted  from  the  complaint  in  the  present 
case  (R.  2-7)  that  the  action  is  brought  in  the  name 
of  the  United  States  of  America  and  not  on  the  rela- 
tion of  a  private  party.  In  Bancroft's  Code  Pleading 
Practice  and  Remedies,  vol.  4,  section  4114,  page  3082, 
it  is  stated: 

Under  some  statutes  pleadings  in  quo  war- 
ranto are  the  same  as  in  ordinary  civil  suits, 
and  are  governed  by  the  rules  relating  to  plead- 
ings in  such  actions.  Obviously  an  information 
must  state  a  cause  of  action.  An  individual 
seeking  office  in  his  own  right  must  plead  facts 
showing  title  in  him.  But  in  proceedings  hy 
the  state,  it  is  sufficient  to  plead,  in  general 
terms  the  ultimate  fact  of  usurpation  of  office, 
without  setting  forth  the  name  of  the  claimant 
to  the  office.  Of  course,  a  relator  is  limited  to 
allegations  set  forth  in  his  complaint.  [Italics 
supplied.] 

Chapter  V,  Sections  802-811,  inclusive,  of  the  Cali- 
fornia Code  of  Civil  Procedure  and  the  provisions  of 
Chapter  103,  Sections  3824-3837,  Compiled  Laws  of 
Alaska,  1933,  while  not  identical,  both  deal  with  actions 
to  prevent  the  usurpation  of  an  office  and  are,  in  sub- 
stance, the  same. 

In  People  ex  rel  Stephenson  v.  Hayden,  District 
Court  of  Appeal,  First  District,  Division  2,  California, 
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49  P.  2d  314,  315,  cited  with  approval  in  City  of  Oak- 
land V.  El  Dorado  Terminal  Company,  District  Court 
of  Appeal,  First  District,  Division  1,  California,  106 
P.  2d  1000,  1003,  a  proceeding  was  instituted  in  the 
nature  of  quo  warranto  by  the  People  of  the  State  of 
California,  on  the  relation  of  Jesse  H.  Stephenson, 
against  J.  Emmet  Hayden.  A  judgment  was  entered 
for  the  defendant  in  the  Superior  Court  but  was  re- 
versed on  appeal.  In  the  opinion  by  Justice  Nourse, 
concurred  in  by  Justices  Sturtevant  and  Spence,  the 
Court  stated : 

The  defendant  was  a,  member  of  the  board  of 
supervisors  of  the  city  and  county  of  San  Fran- 
cisco, from  which  position  he  was  retired  on 
January  8,  1934.  On  February  16,  1934,  the 
mayor  of  the  city  and  county  of  San  Francisco 
appointed  defendant  to  fill  a  vacancy  on  said 
board,  which  position  he  now  holds.  Relator 
made  application  to  sue  in  the  nature  of  quo 
warranto  in  the  name  of  the  people  to  deter- 
mine defendant's  right  to  hold  said  office.  The 
trial  court  sustained  a  demurrer  without  leave 
to  amend  as  to  the  first  count  of  the  complaint 
and  with  leave  as  to  the  second  count.  A  de- 
murrer to  the  amended  complaint  was  sustained 
with  leave  to  amend,  but  plaintiff  declined  to 
amend,  and  judgment  went  to  the  defendant. 
The  plaintiff  appeals  from  the  judgment. 

The  original  complaint  pleaded  grounds  upon 
which  the  pleader  claimed  that  the  defendant 
was  unlawfully  usurping  the  office.  When  the 
demurrer  was  sustained  to  this  complaint,  these 
were  all  abandoned,  and  the  amended  com- 
plaint pleaded  in  general  terms  that  defend- 
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ant  was  ''usurping^  intruding  into,  and  un- 
lawfully holding  and  exercising  the  office  of 
Supervisor.  *  *  *"  The  rule  seems  to  be 
well  settled  that,  in  a  proceeding  of  this  char- 
acter prosecuted  by  the  state,  it  is  sufficient  to 
plead  in  general  terms  the  ultimate  fact  of 
usurpation.  People  v.  Dashaway  Association, 
84  Cal.  114,  118,  24  P.  277,  12  L.  R.  A.  117; 
People  V.  Reclamation  Dist.  No.  136,  121  Cal. 
522,  523,  50  P.  1068,  53  P.  1085 ;  People  v.  Los 
Angeles,  133  Cal.  338,  341,  65  P.  749.  The  theory 
upon  whiqh  the  rule  rests  is  that  in  quo  war- 
ranto the  state  is  not  required  to  prove  the 
usurpation  or  unlawful  holding,  but  the  entire 
proceeding  is  one  in  the  nature  of  an  order  upon 
the  defendant  to  show  that  he  is  lawfully  hold- 
ing and  exercising  the  office.  Though  the  rule 
of  pleading  has  been  often  criticized,  it  has 
not  been  rejected  by  our  Supreme  Court,  and  it 
is  therefore  binding  upon  us. 

It  would,  therefore,  seem  that  the  complaint  in  this 
action,  by  whatever  standard  it  may  be  judged,  alleges 
facts  sufficient  to  state  a  cause  of  action.  Certainly 
the  ultimate  fact  of  usurpation  of  office  has  been  al- 
leged in  general  terms  in  paragraphs  IX  and  X. 

CONCLUSION 

The  population  of  the  City  of  Anchorage  is  con- 
servatively estimated  as  being  approximately  four  or 
five  times  that  which  it  was  in  1924.  Also,  there  are 
several  thousand  transient  construction  workers  em- 
ployed in  and  near  Anchorage.  A  system  of  registra- 
tion is  much  more  needed  today  than  it  was  in  1924 
when  the  Common  Council  of  the  City  of  Anchorage 


51 

considered  such  a  system  to  be  necessary  and  desir- 
able and  enacted  Ordinance  No.  51. 

There  is  nothing  contained  in  the  provisions  of 
Ordinance  No.  51  of  the  City  of  Anchorage  which  is 
in  any  manner  inconsistent  with  the  Constitution  or 
any  law  of  the  United  States.  By  the  provisions  of 
that  Ordinance  there  is  established  a  valid,  reasonable 
regulation  designed  to  prevent  intimidation,  fraud, 
bribery  and  other  corrupt  practices  by  providing  in 
advance  of  the  election  an  authentic  list  of  legal  voters 
of  the  city.  For  the  foregoing  reasons  the  judgment 
of  the  District  Court  should  be  reversed. 

Respectfully  submitted. 

Raymond  E.  Plummer, 

United  States  Attorney, 
'Attorney  for  Appellant, 
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In  the  United   States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit 


No.  11708 


UNITED    STATES    OF    AMERICA,    appellant 


FRANCIS  C.  BOWDEN,  JOHN  E.  HOEKZEMA,  EDWARD 
G.  BARBER,  L.  McGEE,  CHRIS  POULSON,  FRED 
MAYER.  Dr.  F.  N.  (Doc)  DORSEY,  ROBERT  (Bob) 
BAKER.    AND    ANTON  ANDERSON,  appellees 


ON  APPEAL  FROM  THE  DISTRICT  COURT  FOR  THE  TERRITORY 
OF  ALASKA.  THIRD  DIVISION 


BRIEF    FOR    APPELLEES 


JURISDICTION 


The  Appellees  concede  that  the  Third  District 
Court,  Third  Division,  Territory  of  Alaska,  had  jur- 
isdiction in  this  proceeding  by  virtue  of  the  pro- 
visions of  Chapter  103,  Compiled  Lav^s  of  Alaska, 
1933,  entitled  "Actions  to  Avoid  Charters  and  to  Pre- 
vent the  Usurpation  of  Office  or  Franchise  and  to 
Determine  the  Rights  Thereto"  and  by  virtue  of  Sec- 
tion 4  of  the  Act  of  June  6, 1900,  Ch.  786,  31  Stat.  322, 
as  amended  (48  USCA  101). 


STATEMENT  OF  CASE 

Appellant  at  the  conclusion  of  its  Statement  of 
Facts,  (B-9),  asserts  that  there  is  but  one  question 
before  the  Court,  namely,  whether  Ordinance  No. 
51  (R-11)  is  inconsistent  with  the  provisions  of  the 
Act  of  March  3,  1927,  C.  363,  Sec.  7,  44  Stat.  1394  (48 
U.S.C.A.  57)  which  prescribes  the  qualifications  of 
persons  entitled  to  vote  at  municipal  elections  in  the 
Territory  of  Alaska. 

Appellees,  in  their  motion  to  Quash,  (R-17)  chal- 
lenged not  only  the  validity  of  Ordinance  No.  51, 
when  construed  as  contended  by  Appellant,  but  also 
the  sufficiency  of  Appellant's  complaint.  Both  con- 
tentions were  addressed  to  the  discretion  of  the  Court. 
The  Appellees,  in  argument,  will  discuss  the  consti- 
tutionality of  Ordinance  No.  51,  but  such  argument 
should  be  considered  by  this  Court  in  the  light  the 
general  rules  applicable  to  Quo  Warranto  proceedings. 

The  Appellant,  in  its  assignment  of  Errors  (R-23- 
24),  assigns  five  grounds  of  error  involved  in  the  de- 
cision of  the  Hon.  Judge  Joseph  W.  Kehoe.  These  as- 
signments of  error  are  adopted  by  the  Appellant  in  its 
Notice  of  Points  To  Be  Relied  Upon,  Upon  Appeal, 
(R-48-49).  All  assignments  are  predicated  upon  the 
general  objection  that  the  decision  of  dismissal  was 
contrary  to  law. 


Argued  to  the  Court,  but  not  mentioned  in  Appel- 
lant's statement  of  fact,  was  a  circumstance  signifi- 
cant in  this  controversy.  On  the  29th  day  of  March, 
1947,  a  special  election  was  held  in  the  City  of  Anch- 
orage, and  many  electors — not  less  than  350,  voted  at 
such  special  election.  They  presumed  that  such  reg- 
istration qualified  them  as  voters  for  the  general 
election,  which  is  the  subject  of  this  controversy,  and 
such  a  presumption  is  supported  by  the  manifest  in- 
tent of  that  portion  of  Section  7,  Ordinance  51  (R- 
11)  which  states  that  "nothing  in  this  Ordinance 
shall  be  construed  so  as  to  require  more  than  one 
annual  registration  of  voters". 

Also  important  in  interpreting  Judge  Kehoe's 
decision,  is  the  fact  that  for  approximately  fifteen 
years,  non-registered  voters  were  permitted  to  swear 
in  at  the  polls  and  cast  their  ballots  upon  subscribing 
the  affidavit  form  required  by  Section  23,  Ord.  17, 
(R-38) .  All  non-registered  voters,  including  the  num- 
ber who  had  voted  at  the  special  election  a  few  days 
before,  were  required  to  sign  such  oath,  verifying 
their  qualifications  as  voters. 

Appellant's  complaint,  Paragraph  VII  and  VIII 
(R-4-5)  is  based  upon  the  single  allegation  of  ille- 
gality of  653  votes  cast  by  non-registered  voters.  No 
fraud,  collusion,  or  other  corrupt  practices  are  al- 
leged to  have  been  committed  by  those  653  voters  or 


election  officials. 

Ordinance  No.  51  does  not  expressly  repeal  Or- 
dinance No.  17,  so  Appellees  contend  that  the  re- 
stricted interpretation  placed  upon  Ordinance  No.- 17 
and  No.  51  by  Appellant  would  render  the  latter  un- 
constitutional and  that  the  two  ordinances  should  be 
construed  together. 

Appellees  also  contend  that  Appellant's  complaint 
(R-2-7),  even  admitting  constitutionality  of  Ordin- 
ance No.  51,  as  the  basis  of  a  satutory  proceed- 
ing in  the  nature  of  common  law  Quo  Warranto  did 
not  state  facts  sufficient  to  constitute  a  cause  of 
action  when  addressed,  as  it  necessarily  was,  to  the 
sound  discretion  of  the  Court. 

ARGUMENT 

Appellee's  argument,  challenging  the  validity  of 
Ordinance  No.  51  is  predicated  upon  the  wording  of 
the  Act  of  March  3,  1927  C-363,  Section  7,  44  Stat. 
1394  (48  U.S.C.A.  57),  which  section  is  as  follows: 

"All  citizens  of  the  United  States,  twenty-one 
years  of  age  and  over,  who  are  actual  and  bona- 
fide  residents  of  Alaska  and  who  have  been 
such  residents  continuously  during  the  entire 
year  immediately  preceding  the  election  and 
who  have  been  such  residents  continuously  for 
thirty  days  next  preceding  the  election  in  the 


precinct  in  which  they  vote,  and  who  are  able 
to  read  and  write  in  the  Enghsh  language  as 
prescribed  and  provided  by  Section  51,  of  this 
title,  and  who  are  not  barred  from  voting  by 
any  other  provision  of  law,  shall  be  qualified  to 
vote  at  any  of  the  elections  mentioned  in  said 
Section  51". 

Counsel  for  Appellant,  on  pages  16-18,  of  his 
brief,  has  set  forth  excerpts  from  the  Congressional 
Record  pertaining  to  debate  of  various  provisions 
of  the  above  act,  and  urges  that  such  excerpts  in- 
dicate an  intention  upon  the  part  of  Congress  to 
permit  the  enactment  of  registration  statutes.  What 
Congress  intended,  and  what  it  actually  accomp- 
lished by  such  act  should  not  be  confused  in  order 
to  justify  Appellant's  contentions. 

Specific  authority  to  enact  a  registration  stat- 
ute should  have  been  delegated  directly  by  Congress 
as  was  done  for  the  Territory  of  Hawaii.  There, 
Congress  legislated  upon  the  subject  of  registration 
as  follows: 

"Section  617,  Right  to  Vote ;  quahfications  of 
electors.  In  order  to  be  qualified  to  vote  for 
representatives  a  person  shall  —  Fourth :  Prior 
to  each  regular  election,  during  the  time  pre- 
scribed by  law  for  registration,  have  caused  his 
name  to  be  entered  on  the   register  of  voters 


for  representatives  of  his  district.    Act  April 

30, 1900,  C.  339,  31  Stat.  151,  (48  U.S.C.A.  617)." 

If  the  adoption  of  a  registration  statute  were  proper 

for  Hawaii,  a  similar  one  would  seem  necessary  for 

Alaska. 

Counsel  for  Appellant  (B-11-12),  also  argues  that 
'''the  legislative  power  of  the  Territory  shall  extend 
to  all  rightful  subjects  of  legislation  not  inconsistent 
with  the  constitution  and  laws  of  the  United 
States  . . . ". 

That  elections  are  rightful  subjects  of  legisla- 
tion in  Alaska  would  be  denied  by  only  the  most  cor- 
rupt politicians;  however,  merely  because  elections 
are  rightful  subjects  it  does  not  follow  of  necessity 
that  either  the  Territory  or  a  municipality  may,  for 
regulatory  purposes,  exceed  the  authority  delegated 
by  Congress.  To  argue,  as  the  Appellant  does,  that 
registration  is  not  a  qualification  but  instead  a  regu- 
lation of  the  franchise,  is  but  an  evasion  of  the  funda- 
mental distinction  between  the  constitutional  theories 
of  State  and  Territorial  governments.  The  funda- 
mental distinction  which  is  universally  recognized  is 
ably  set  forth  in  the  following  cases : 

In  Juneau  Hardware  Co.  vs  Troy,  6  Alaska  364, 
the  District  Court  reasoned  as  follows : 

"When  Alaska  became  incorporated  in  the  U.S., 
it  became  a  part  thereof,  it  is  true,  but  never- 


theless,  it  sustained  a  different  relation  to  the 
whole  U.  S.  from  that  which  the  States  them- 
selves occupied.  ..." 

"...  Alaska  has  indeed  been  incorporated  in, 
and  is  a  part  of,  the  U.  S.  and  the  constitution 
is  in  full  force  here,  Rasmussen  vs  U.S.  (197 
U.S.  526,  49  L.  Ed.  862)  but  that  fact  does  not 
change  Alaska  from  being  a  Territory  into  a 
State,  nor  render  applicable  to  Alaska  those 
provisions  of  the  constitution  which  have  to  do 
only  with  the  States  ....". 

In  the  syllabus,  the  Court  further  stated: 

"...  and  it  is  governed  by  Congress  by  virtue 
of  that  clause  of  the  constitution  which  pro- 
vides that  Congress  has  power  'to  dispose  of 
and  make  all  needful  rules  and  regulations 
respecting  the  Territory  or  other  property  of 
the  U.S.' ". 

In  Wickersham  et  al  vs  Smith  et  al    7  AL.  522  and 
535,  we  find  the  following  language : 

"the  United  States  is  subordinate  to  the  laws  of 
the  United  States  and  can  exercise  only  those 
powers  granted.  The  grant  of  legislative  pow- 
er to  the  Legislature  contained  in  Section  9,  of 
the  Organic  Act  (48  U.S.C.A.  Sec.  44,  45,  77-79), 
extends  to  all  rightful  subjects   of  legislation 
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not  inconsistent  with  the  Constitution  and 
Laws  of  the  United  States  subject  to  the  spec- 
ific limitations  in  Section  1  (48  U.S.C.A.  -  Sec. 
21),and9of  the  Act". 

"...  a  Territory  is  not  like  a  State  in  its  sov- 
ereignty. It  possesses  only  such  powers  as 
granted  by  the  Congress  of  the  United  States." 

Appellant  argues  (B-12),  that,  since  cities  are 
authorized  to  make  provision  for  municipal  elections, 
the  authority  to  require  registration  under  Ordin- 
ance No.  51  follows  as  a  matter  of  course.  This 
would  be  true  but  for  the  fact  that  such  Ordinance 
by  itself  makes  no  provision  for  receiving  votes  of 
unregistered  voters.  When  Congress  has  directed 
that  every  person  possessing  certain  qualifications 
shall  have  the  right  to  vote  at  any  municipal  elec- 
tion, may  a  city,  without  providing  an  alternative  to 
prior  registration,  deny  any  voter  his  right?  Appel- 
lees contend  not,  because  Congress,  by  statute,  has 
not  specifically  delegated  such  authority  to  the  Ter- 
ritory or  its  municipalities,  as  was  accomplished  for 
the  Territory  of  Hawaii. 

The  question  whether  a  Territory  may  act  in 
reference  to  a  subject  already  legislated  upon  by 
Congress  is  ably  discussed  in  the  case  of  Allen  et  al 
vs  Reed  et  al,  60  P  782.  There  a  mandamus  action 
was  instituted  to  compel  the  county  commissioners 


to  place  the  name  of  a  certain  town  upon  the  ballot 
for  an  election  submitting  to  the  voters  a  proposi- 
tion relating  to  the  selection  of  a  county  seat.  The 
Court  in  determining  whether  the  action  was  proper, 
spoke  as  follows: 

"The  determination  of  this  question  involves 
the  construction  of  the  Organic  Act,  the  laws 
of  Congress  and  the  statutes  of  this  Territory 
upon  the  subject  of  the  location  and  chang- 
ing of  county  seats  ..." 

The  Court  then  propounded  two  questions,  the  sec- 
ond being: 

"(2)  Is  it  inconsistent  with  any  law  of  the 
U.  S.  upon  that  subject?" 
"It  is  manifest  that,  if  Chapter  23  of  the  Stat 
of  1893  is  not  a  rightful  subject  of  legislation 
or  is  inconstistent  with  the  laws  of  the  U.S., 
then  the  power  to  change  the  county  seat, 
under  and  by  virtue  of  said  Act  of  the  Terri- 
torial Legislature  is  absolutely  void". 
"The  grant  of  legislative  power  to  this  Terri- 
tory is  vested  in  Section  6  of  the  Organic  Act, 
which,  among  other  things,  provides  'that  the 
legislative  power  of  the  Territory  shall  extend 
to  all  rightful  subjects  of  legislature  not  in- 
consistent with  the  constitution  and  laws  of 
the  U.  S." 
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"That  Congress  has  plenary  legislative  pow- 
er over  the  people  of  the  Territory  and  all 
departments  of  Territorial  government  is  no 
longer  a  question  open  to  discussion  ...'". 

In  other  words,  the  Territories  are  not  organ- 
ized under  the  Federal  Constitution  and  derive 
no  part  of  their  legislative  or  judicial  func- 
tions from  that  instrument  but  they  are  solely 
and  exclusively  the  creatures  of  Congress". 

Hence,  whenever  Congress  legislates  upon  any 
subject  directly  in  relation  to  the  govern- 
ment of  the  people  of  the  Territory,  then  it 
ceases  to  be  a  rightful  subject  of  Territorial 
of  the  Territory  has  enacted  or  enacts  upon 
legislation,  and  any  law  that  the  legislature 
the  same  subject  which  Congress  has  assumed 
to  legislate  upon  is  inconsistent  with  such  laws 
of  the  U.  S.  and  is  therefore,  void". 

"And  it  must  therefore  follow  that  any  act 
passed  by  the  legislature  upon  the  same  sub- 
ject is  suspended  and  superceded  until  the  law 
of  Congress  is  modified  or  repealed;  in  other 
words,  any  law  enacted  by  the  inferior  body 
upon  the  same  subject  must  yield  to  the  super- 
ior power". 

The  court  then  ruled  that  the  county  seat  could 
not  be  changed  and  writ  of  mandamus  was  denied. 


11 
(See  also:    Baldridge  vs  Morgan  et  al  106  -  P.392). 

In  that  case  Congress,  by  statute  enacted  for 
the  Territory,  had  adopted  certain  provisions  con- 
cerning County  government.  The  Territorial  leg- 
islature later  enacted  a  statute  purporting  also  to 
regulate  county  government.  The  cited  case  is  anal- 
agous  to  this  controversy  in  that  here  we  have  an 
enactment  of  Congress  wherein  it  is  said  that  cer- 
tain conditions  shall  prevail,  and  a  municipal  ordin- 
ance purporting  to  restrict  such  conditions,  notwith- 
standing the  absence  of  restrictions  by  Congress. 

Appellees  contend  that  since  Congress  enacted  a 
statute  embracing  the  qualifications  of  voters,  neith- 
er the  Territory  nor  its  municipalities  can  restrict 
or  deny,  the  right  of  franchise,  even  though  the  re- 
strictions be  for  meritorious  regulatory  purposes. 

Upon  the  authority  of  the  Allen  case,  supra,  it 
would  appear  that  the  provisions  of  Ordinance  No. 
51  are  superceded  by  the  quoted  section  of  the  act 
of  Congress  which  designates  the  qualifications  of 
Alaska  voters.  Whether  registration  under  the  or- 
dinance be  construed  as  a  qualification  or  a  restric- 
tion seems  immaterial,  for,  be  it  either,  a  voter  may 
be  denied  the  right  which  he  is  guaranteed  by  Con- 
gress. Since  Congress,  in  the  exercise  of  its  plenary 
legislative  power,  has  directed  that  every  person  pos- 
sessing certain  qualifications  -  and  registration  is 
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not  either  a  qualification  or  condition — shall  have 
the  right  to  vote  at  any  municipal  election,  Ordin- 
ance No.  51  is  inconsistent  therewith  for  the  reason 
that  it  imposes  a  restriction  not  found  in  the  Con- 
gressional Act.  The  purpose  or  merit  of  such  a  re- 
striction can  not  serve  to  sustain  it  v^here  authority 
is  lacking. 

Registration,  Appellees  contend,  v^ould  neces- 
sarily have  to  provide  an  alternative  v^hich  v^ould 
permit  voters,  not  registered,  to  be  sworn  in  at  the 
polls.  While  Appellants  contend  that  registration 
acts  are  universally  recognized  as  constitutional  it 
is  significant  that  in  most,  if  not  all,  states,  registra- 
tion systems  the  constitution  or  statutory  law  spe- 
cifically provides  alternatives  to  prior  registration. 
Very  few  states  unconditionally  deny  the  right  to 
vote  upon  failure  to  register.  Ordinance  No.  51, 
standing  alone,  contains  no  alternative  and  would 
deprive  voters,  otherwise  qualified,  of  the  right  to 
vote  merely  because  they  did  not  register  at  the  time 
and  in  the  manner  provided  by  law.  Contentions  of 
the  Appellees  are  further  supported  by  the  decision 
of  White  vs  County  Commissioners  of  Multnomah 
County,  10  Pacific  484.  Appellant  argues  that  this 
case  presents  the  minority  view  and  probably  quite 
rightfully  so,  speaking  numerically;  however,  the 
writer  believes  that  this  case  represents  the  correct 
view  where  neither  the  constitution  nor  statuatory 
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law  provide  for  the  registration  of  voters.    There, 
the  Court  said: 

"as  v^e  construe  the  constitution,  every  law 
that  cannot,  under  the  constitution  "be  taken 
that  shall  require  previous  registration  as  a 
prerequisite  to  the  right  to  vote,  is  ipso  facto 
void.  The  legislature  would  have  the  power 
by  implication,  had  it  not  been  specifically 
conferred,  to  prescribe  the  manner  of  regu- 
lating and  conducting  elections;  but  the  right 
to  vote  itself  has  been  placed  beyond  their  in- 
terference or  control" 

"The  right  to  vote  under  the  constitution  is 
a  vested  constitutional  right.  'When  I  say 
right  is  vested,  I  mean,  that  he  has  the  power 
to  do  certain  actions,  or  to  possess  a  certain 
thing  according  to  the  law  of  the  land.  Chase 
J.,  Calder  vs  Bull ;  3  Dall  394.  If  the  right  still 
be  vested  by  the  constitution  it  denotes  a  right 
that  cannot,  under  the  constitution  "be  taken 
away."  Where  a  constitution  provides,  as 
does  that  of  New  York,  that  laws  shall  be 
made  for  ascertaining  by  proper  proofs  the 
citizens  who  shall  be  entitled  to  the  right  of 
sufferage  the  power  to  pass  a  registration  law 
seems  fully  implied."  See  U.  S.  vs  Quinn  8 
Blatchford  59. 
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"The  case  of  State  vs  Butts  31  Kansas  554, 
2  Pacific  Reports  618,  was  founded  on  a  like 
constitutional  clause.  The  difference  between 
those  cases  and  the  present  is  the  difference 
between  a  case  where  power  has  been  con- 
ferred and  a  case  where  it  has  not". 

In  all  of  the  cases  cited  by  the  Appellant  in  sup- 
port of  the  validity  of  registration  laws,  which  the 
writer  has  read,  to  use  the  words  of  the  Oregon 
Court,  "the  power  has  been  conferred."  In  this  case 
however,  Appellant  has  failed  to  cite  any  provision 
of  statutes  emanating  from  Congress,  or  even  the 
Territorial  legislature,  whereby  the  right  to  establish 
a  registry  system  could  be  reasonably  implied,  and  if 
we  adhere  to  the  fundamental  theory  of  Territorial 
constitutional  law,  the  power  to  adopt  a  registra- 
tion system  does  not  exist  unless  Congress  has  ex- 
pressly delegated  the  necessary  authority  to  the  Ter- 
ritory or  its  municipalities. 

Thus,  so  far  as  this  proceeding  is  concerned  there 
would  appear  to  be  considerable  doubt  regarding  the 
validitj^  of  Ordinance  No.  51,  if  construed  as  Appel- 
lant contends  it  should  be. 

Even  if  the  constitutionality  of  Ordinance  No. 
51  be  upheld,  Appellant's  contentions  of  error  in 
Judge  Kehoe's  ruling  are  not  sustainable  since  this 
proceeding  is  statutory  and  in  the  nature  of  a  Quo 
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Warranto  action  on  relation  of  the  government.  As 
was  said  in  Weaver  vs  Palmer  Bros.  Co.,  3  Federal 
2nd  -  333  270  U.  S.  402  "Every  opinion  of  the  Court 
is  to  be  read  with  regard  to  the  facts  of  the  case,  and 
the  question  actually  decided."  The  question  actu- 
ally decided  by  Judge  Kehoe  was  whether  or  not  this 
proceeding  should  be  heard  to  conclusion  or  dis- 
missed. In  the  exercise  of  his  discretion  he  followed 
the  latter  course. 

The  Hon.  Judge  Kehoe  in  rendering  his  decision 
took  into  consideration  not  only  the  doubtful  validi- 
ty of  Ordinance  No.  51,  but  also  the  manner  in  which 
municipal  elections  had  been  conducted  in  Anchor- 
age for  many  years.  Voters  who  had  not  complied 
with  the  registration  provisions  of  Ordinance  No. 
51  had  been  permitted,  for  approximately  fifteen 
years,  to  swear  in  at  the  polls,  thus  adopting  and 
giving  effect  to  the  provisions  of  both  ordinances. 
This  was  a  circumstance  commonly  known  to  all  res- 
idents of  Anchorage,  and,  at  one  time  or  another, 
most  voters  participated  in  the  practice.  Records  of 
the  City  do  not  indicate  whether  such  procedure 
arose  from  dereliction  on  the  part  of  election  officers 
or  from  an  interpretation  of  Ordinances  No.  17  and 
No.  51  by  City  officials.  Whatever  the  source  of 
this  procedure,  it  seems  that  such  practice  brings 
this  case  within  the  following  rules.  In  speaking  of 
the  construction  placed  upon  a  statute  by  an  execu- 
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tive  department,  the  Court  in  Bloxham  vs  Consum- 
ers Electric  Light  and  Street  R.  Co.  36  Florida  519, 
18  Southern  444  -  29  LRA  507,  spoke  as  follows: 

"The  construction  placed  by  an  executive  de- 
partment upon  a  statute  affecting  the  per- 
formance of  its  duties  is  not  lightly  to  be 
questioned,  especially  when  it  has  become  es- 
tablished by  long  usage  and  relates  to  mat- 
ters of  form  only.  But  practical  construction 
must  not  be  allowed  to  defeat  the  manifest 
purpose  of  the  statute". 

"When  in  the  performance  of  executive  duties, 
it  becomes  necessary  for  the  executive  depart- 
ment to  construe  a  statute,  great  deference 
is  always  due  to  its  judgement;  and  the  obli- 
gation is  increased  by  the  lapse  of  consider- 
able time  before  its  acts  are  called  in  ques- 
tion". 

"In  such  a  case  we  think  the  greatest  deference 
and  respect  should  be  paid  by  this  court  to  the 
long  prevailing  construction  of  the  statute 
made  by  the  executive  department  of  the  State 
government,  and  we  will  not  interfere  with 
the  same". 

This  rule  of  long  standing  has  also  been  adopted 
by  the  United  States  Supreme  Court  in  Brown  vs 
U.  S.  -113  U.S.  568: 


17 

'In  the  construction  of  a  doubtful  and  ambig- 
uous law  the  contemporaneous  construction  of 
those  who  were  called  upon  to  act  under  the 
law,  and  were  appointed  to  carry  its  provis- 
ions into  effect,  is  entitled  to  great  respect. 
The  construction  given  to  a  statute  by  those 
charged  with  the  duty  of  executing  it  ought 
not  to  be  overruled  without  cogent  reasons." 
Ahtens  vs  Disintegrating  Co.  18  Wall  272,  301 
-  United  States  vs  Pugh,  99  U.S.  265. 

In  U.  S.  vs  George  McDaniel  -  32  U.S.  1,  the 
United  States  Supreme  Court  said: 

"Usage  cannot  alter  the  law,  but  it  is  evidence 
of  the  construction  of  it;  and  must  be  consid- 
ered binding  as  to  past  transactions". 

That  Judge  Kehoe,  in  considering  the  allegations 
of  Appellant's  complaint  properly  exercised  his  ju- 
dicial knowledge  and  applied  the  doctrine  of  judicial 
notice,  is  further  supported  by  the  following  case: 

Greeson  et  al  vs  Imperial  Irrigation  District 
et  al  55  F2  321.  "Judicial  knowledge  should 
be  utilized  by  the  Court  as  an  aid  to  the  prop- 
er interpretation  of  the  bill  of  the  complaint 
and  as  to  the  sufficiency  of  the  allegations  of 
fact". 

(See  Jackson  vs  U.S.  230  U.S.  18,  57L  Ed  1363) 


•^An  analysis  and  consideration  of  the  allega- 
tions of  the  complaint,  aided  by  facts  which 
this  court  judicially  knows,  and  which  it  has 
a  right  to  consider  in  determining  the  suffic- 
iency of  the  complaint  under  the  decision  of 
of  the  United  States  Supreme  Court  in  Ari- 
zona vs  CaUfornia,  283  U.  S.  423,  75  L.  Ed 
1154,  fails  to  sustain  Plaintiffs  contentions." 

Judge  Kehoe,  as  a  long  time  resident  of  the  Third 
Division,  and  for  many  years  a  resident  of  Anchorage 
was  familiar  with  the  practice  and  election  proced- 
ure in  the  City  of  Anchorage,  and  on  the  authority 
of  the  above  cited  cases,  his  consideration  of  a  con- 
struction which  had  long  been  applied  to  the  inter- 
pretation of  the  Ordinances  No.  17  and  51  was  en- 
tirely proper.  These  facts  which  were  judicially 
known  to  the  court  were  important  in  determining 
what  the  exercise  of  his  discretion  would  be  in  render- 
ing a  decision. 

Appellees  further  contend  that  the  election  which 
is  attacked  in  this  proceeding  was  not  void  because 
of  the  improper  observance  of  the  provisions  of  Or- 
dinance No.  51.  As  has  been  said  by  several  courts, 
there  is  a  marked  distinction  between  registration, 
though  it  be  not  entirely  in  harmony  with  the  letter 
of  the  law,  and  no  registration  at  all.  In  the  case  of 
Smith  vs  Board  of  Commissioners,  Skagit  County, 
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45  Federal  725,  where  there  was  no  registration  at 
all,  we  find  the  following  statement: 

"Where  the  registration  law  has  been  disre- 
garded, as  it  plainly  has  in  this  case,  the  elec- 
tion is  an  absolute  nullity."  The  Court  in 
adopting  the  foregoing  rule  quoted  from  Mc- 
Crary  the  following : 

"It  being  conceded  that  the  power  to  enact  a 
registry  law  is  within  the  power  to  regulate 
the  exercise  of  the  franchise  and  preserve  the 
purity  of  the  ballot,  it  follows  that  an  election 
held  in  disregard  of  the  provisions  of  a  registry 
law  must  be  held  void."  McCrary,  Elect,  (3rd 
Ed.)  Sec.  100. 

This  rule  was  also  adopted  in  the  case  of  Fish 
et  al  vs  Kugel  et  al,  165  P.  299.  In  both  of  the  fore- 
going cases,  there  was  an  entire  absence  of  registra- 
tion not  withstanding  statutes  requiring  regiistra- 
tion  of  all  voters.  In  this  proceeding  there  was  no 
complete  lack  of  registration  and  significantly  there 
is  no  charge  that  persons  not  otherwise  qualified  vot- 
ed at  said  election.  Since  there  was  registration  part  of 
which  was  in  strict  compliance  with  Ordinance  No.  51 
and  part  of  which  was  permitted  under  provisions  of 
Ordinance  No.  17,  this  case  is  not  within  the  rule  of 
the  foregoing  cases. 

Further  consideration  of  Ordinance  No.  51  re- 
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veals  another  uncertainty  regarding  the  real  intent  of 
the  Council  that  adopted  it.  Section  1  of  the  Ordinance 
(R  7-8)  provides:  ".  .  .  .  and  no  persons  shall  be  en- 
titled to  vote  at  any  municipal  election  who  are  not 
registered  according  to  the  provisions  of  this  Ordi- 
nance  "  Except  for  this  declaration,  the  Ordi- 
nance is  silent  upon  how  the  court  shall  consider  votes 
cast  by  non-registered  voters.  Appellant  argues  that 
the  votes  are  ipso  facto  illegal  and  the  election  void. 
Such  reasoning,  almost  without  exception,  has  been 
discarded  even  in  jurisdictions  where  registration 
laws  are  construed  as  mandatory.  Courts  appear  to 
have  universally  adopted  a  rule  that  elections  where- 
in registration  irregularities  have  occurred,  will  be 
sustained  either  upon  the  theory  that  election  law 
provisions  are  directory  when  litigated  after  an  elec- 
tion, or  that  errors  upon  the  part  of  election  officials, 
will  not  be  allowed  to  void  an  election. 

In  speaking  of  an  election  where  the  ballots  of 
twenty- two  (22)  unregistered  voters  had  been  coun- 
ted, the  Court  in  the  case  of  Milton  Cameron,  Appel- 
lant, vs  Dano  Babcock  respondant,  262  NW  80,  101 
A.L.R.  650,  accepted  the  following  rule: 

'The  statute  goes  only  to  the  extent  of  saying 
"that  no  vote  shall  be  received";  it  does  not  de- 
clare that  after  a  vote  has  been  received  it 
shall  be  an  illegal  vote  for  failure  to   comply 
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therewith.  We  believe  the  rule  announced  by 
the  Indiana  Court  in  the  case  of  Jones  vs.  State 
ex  rel  Wilson,  153  Ind.  44,  55  N.E.,  229,  233,  is 
sound  wherein  that  Court  said: 

"All  provisions  of  the  election  law  are  manda- 
tory, if  enforcement  is  sought  before  election 
in  a  direct  proceeding  for  that  purpose ;  but  af- 
ter election  all  should  be  held  directory  only,  in 
support  of  the  result,  unless  of  a  character  to 
effect  an  obstruction  to  the  free  and  intelligent 
casting  of  the  vote  or  to  the  ascertainment  of 
the  result,  or  unless  the  provisions  affect  an  es- 
sential element  of  the  election,  or  unless  it  is 
expressly  declared  by  the  statute  that  the  par- 
ticular act  is  essential  to  the  validity  of  an 
election,  or  that  its  omission  shall  render  it 
void". 

Numerous  jurisdictions  have  adopted  the  same 
rule  where  the  acceptance  of  contested  votes  was  at- 
tributed to  the  errors  of  election  officials.  If  the 
acceptance  of  votes  cast  by  voters  not  registered  in 
strict  compliance  with  Ordinance  No.  51,  be  con- 
sidered a  dereliction  upon  the  part  of  such  officials, 
the  case  is  brought  within  the  rules  layed  down  by 
the  following  cases: 

In  Thompson  vs  Chapin,  209  P.  1060,  the  court 
ruled : 
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"Statutes  tending  to  limit  a  citizen  in  the  exer- 
cise of  the  right  to  vote  should  be  liberally  con- 
strued in  his  favour,  and  exceptions  which  ex- 
clude a  ballot  should  be  restricted,  rather  than 
extended,  so  as  to  admit  the  ballot  if  the  spirit 
and  intention  of  the  law  is  not  violated,  al- 
though a  liberal  construction  would  violate  it. 
The  result,  as  shown  by  the  ballots  deposited  by 
legal  electors,  must  not  be  aside,  except  for 
causes  plainly  within  the  purview  of  the  sta- 
tute. .  .  The  departure  from  the  law  in  mat- 
ters which  the  legislature  has  not  declared  of 
vital  importance,  must  be  substantial  in  order 
to  violate  the  ballots.  This  appears  to  be  the 
general  current  of  all  the  authorities.  In  Bow- 
ers vs  Smith,  111  So.  61,  20  SW  101,  it  is  said: 
•'If  the  law  itself  declares  a  specified  irregular- 
ity to  be  fatal,  the  courts  will  follow  that  com- 
mand, irrespective  of  their  views  of  the  im- 
portance of  the  requirement.  In  the  absence 
of  such  declarations,  the  judiciary  endeavor, 
as  best  they  may  discern  whether  the  deviation 
from  the  prescribed  forms  of  law  had  or  had 
not  so  vital  an  influence  as  to  prevent  a  full 
and  free  expression  of  the  popular  will." 
•'The  general  rule  layed  down  by  this  court 
which  appears  to  be  universally  recognized  is 
that  the  right  of  our  citizens  to  vote  at  an  elec^ 
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tion  cannot  be  defeated  because  of  the  failure 
of  election  officials  to  perform  an  administra- 
tive duty  in  the  conduct  of  the  election,  specifi- 
cally imposed  upon  such  officials." 

The  case  of:  State  of  South  Carolina  ex  rel.  Birch- 
more  vs  State  Board  of  Canvassers  59  S.E.  145,  14 
L.R.A.  (N.S.)  850,  adopted  the  same  rule  in  the  fol- 
lowing language : 

"The  universal  weight  of  authority  is  to  the  ef- 
fect that  where  the  result  of  an  election  is  not 
made  doubtful,  nor  changed,  irregularity  or  il- 
legalities, in  absence  of  fraud,  will  not  cause 
the  expressed  will  of  the  body  of  voters  to  be 
set  aside,  unless  a  constitutional  provision  is 
violated  or  it  is  specifically  provided  by  legis- 
lative enactment  that  such  irregularly  or  il- 
legality shall  invalidate  the  election." 

"The  general  principles  to  be  drawn  from  the 
authorities  are  that  honest  mistake,  or  mere 
omissions,  on  the  part  of  the  election  officers, 
or  irregularities  in  directory  matters,  even 
though  gross,  if  not  fraudulent,  will  not  avoid 
the  election,  unless  they  affect  the  result,  or  at 
least  render  it  uncertain."  Election  upheld. 

Another  case:     Tagwell  vs  Davis  -  130   P.  400, 
adopts  the  same  view : 
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"The  main  purpose  of  the  law  is  to  prevent 
persons  who  are  not  qualified  electors  from  ex- 
ercising the  right  of  suffrage.  It  is  not  the 
purpose  of  the  law  that  a  large  number  of  quali- 
fied electors  who  have  cast  their  ballots,  which 
have  been  received  and  counted  by  the  elec- 
tion judges,  should  be  disfranchised  on  account 
of  the  judges  of  election  not  following  the  cor- 
rect procedure  of  the  law  has  been  attained 
and  only  qualified  electors  have  been  allowed  to 
cast  their  ballots." 

The  foregoing  rules  are  also  recognized  by  the 
following  cases : 

Lehlback  vs  Haynes,  54  N.J.  Law  77, 23  Atl.  422. 
In  re  West  Mahonoy  Township  contested  elec- 
tion, 101  A  946. 

Krickbaum's  contested  election,  70  Atl.  852. 
State  vs  Arnold,  213  S.W.  834. 

State  ex  rel  Harry  et  al  vs  Ice,  et  al,  191  N.E. 
155. 

Hogins  vs  Bullock,  121  S.W.  1065 

Jones  vs  State,  55  N.E.  229. 

Miller  vs  Pennoyer,  et  al,  31  P.  830. 

Stackpole  vs.  Hallahan,  37  P.  16,  19. 

Lamb  vs.  Palmer,  County  Treasurer,  191  P. 
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184,  186. 

Appellant  probably  will  argue  that  the  rules  a- 
clopted  by  the  foregoing  cases  should  not  be  apphed 
in  this  case  because  in  the  Anchorage  election  there 
was  the  equivalent  of  a  complete  disregard  of  Ordi- 
nance No.  51.  Such  argument  would  be  solicitous 
rather  than  persuasive.  Appellant  likely  will 
also  contend  that  even  those  who  voted  at  the  special 
election  had  no  right  to  vote  at  the  general  election 
unless  registered.  Such  reasoning  would  not  be  con- 
sistent with  the  provisions  of  the  ordinance  sought 
to  be  sustained.  Appellees  have  stated  the  approxi- 
mate number  of  those  who  cast  votes  at  both  elec- 
tions for  the  purpose  of  illuminating  the  reasons  be- 
hind Judge  Kehoe's  decision.  Technical  illegality  of 
votes  is  always  reviewed  reluctantly  by  Courts,  and 
generally  adversely  to  Appellant,  unless  there  is  a 
mandate  in  the  law  that  violation  of  any  provision 
shall  render  an  election  void.  There  is  no  such  man- 
date in  Ordinance  No.  51. 

Furthermore,  there  is  no  allegation  that  the  un- 
registered voters  were  not  qualified  electors.  The 
lack  of  such  allegations  would  indicate  all  were  quali- 
fied, or  at  least,  that  the  number  not  qualified  was  so 
small  that  the  election  outcome  would  not  have  been 
rendered  doubtful  by  the  acceptance  of  their  votes. 

Nor  does  the  complaint  charge  fraud,  coercion, 
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intimidation  or  other  corrupt  practices  upon  the  part 
of  the  voters  or  the  election  officials.  Appellant's 
failure  to  interject  issues,  other  than  the  technical 
legality  of  such  votes,  v^ould  render  more  appropriate 
the  application  of  the  above  rules. 

Appellee's  objections,  raised  by  their  motion  to 
quash,  were  presented  in  such  manner  because  of  the 
nature  of  this  proceeding  and  of  the  relief  sought.  It 
is  generally  recognized  that  statutory  actions,  in  the 
nature  of  common  law  quo  warranto,  are  proceedings 
entailing  extraordinary  remedies. 

Caldwell  vs.  Teany,  et  al,  157  N.E.  51,  51  C.  J.  Sec. 
6,  P.  311. 

Being  an  extraordinary  proceeding,  the  remedy 
sought  is  addressed  to  the  sound  discretion  of  the 
Court  in  which  the  action  is  filed.  The  Court,  in  its 
discretion,  may  withhold  relief  or  decline  to  proceed 
to  judgement,  and  it  may  exercise  this  discretion 
by  dismissing  the  proceeding  and  rendering  judge- 
ment in  favor  of  the  Defendants  upon  the  case  made 
by  the  pleadings  where  judgement  of  ouster  would 
not  be  in  public  interest  or  serve  any  good  end  or 
purpose. 

The  following  cases  illustrate  the  application  of 
this  rule : 

State  ex  rel  Beck,  Attorney  General  vs  Board  of 
County  Commissioners  of  Allen  County  -  57  P.  2,  450, 
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was  a  Quo  Warranto  proceeding  against  the  board 
because  of  alleged  illegality  of  an  election  for  failure 
of  notice.    The  Court  said : 

"While  we  cannot  approve  the  lack  of  official 
notice  for  the  election  there  is  presented  to  the 
Court  a  very  vital  and  practical  question  of 
public  interest Under  all  the  circum- 
stances, would  the  ouster  of  the  commissioners 
from  the  exercise  of  such  de  facto  powers  serve 
any  good  end  or  purpose.  This  is  an  original 
action  Quo  Warranto.  The  question  is  in  a 
large  measure  addressed  to  the  sound  discre- 
tion of  the  Court." 

"This  Court  has  recognized  the  principle  that 
the  judicial  discretion  which  controls  the  ac- 
tion is  broad  enough  to  determine  whether 
under  all  the  circumstances  the  relief  shall  be 
granted." 

"The  Court,  while  having  authority  to  render 
a  judgement  of  ouster,  is  not  compelled  to  do 
so;  there  being  nothing  to  indicate  that  the 
condition  or  welfare  of  the  district  could  be 
aided  thereby." 

"'Even  although  there  be  departures  from  legal 
limitations  and  standards,  ouster  does  not  me- 
chanically follow.  The  Court  may  take  a  broad 
view  of  motives,  conduct,  situations,  and  cir- 
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oumstances,  and  of  the  ultimate  consequence 
of  application  of  the  remedy,  whether  useless, 
beneficial  or  harmful." 

In  Gas  Service  Co.  vs  Consolidated  Gas  Uitilities 
Corp.,  and  City  of  Wichita,  Intervenor,  65  P.  2,  584 
at  593,  we  find  the  following : 

"An  action  in  Quo  Warranto  is  addressed  to 
the  sound  discretion  of  the  Court  as  to  whether 
the  particular  relief  prayed  for  should  be  gran- 
ted. In  consideration  of  such  a  question,  the 
Court  considers  all  the  surrounding  facts  and 
cicumstances.  The  relief  prayed  for  is  not  al- 
ways granted  even  though  the  questions  of  law 
upon  which  the  relief  prayed  for  depends  are 
decided  in  favor  of  plaintiff." 

The  Court  then  held  certain  actions  of  the  City  of 
Wichita  invalid,  but  denied  writ  of  ouster  . 

Another  case  adopting  the  same  liberal  view  is: 
State  ex  rel  Baird  vs.  Board  of  Commissioners  of  Wy- 
andotte County  230  P.  531.    There  the  Court  reasoned : 

"Whether  or  not  an  action  shall  be  commenced 
rests  with  the  officer  or  persons  authorized  to 
sue " 

"When  an  action  has  been  commenced,  and 
the  cause  of  action  is  before  the  Court  for 
adjudication,    the    Court    has   'discretion    to 
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grant  or  withhold  relief,  and  this  be  true 
whether  the  action  be  prosecuted  in  the  name 
of  a  private  person.  In  this  respect  the  State 
comes  into  Court  on  equal  terms  with  its  cit- 
izens". 

"Even  though  there  be  departures  from  legal 
limitations  and  standards  ousters  do  not  me- 
chanically follow.  The  Court  may  take  a  broad 
view  of  the  motives,  conduct,  situations,  and 
circumstances  and  the  ultimate  consequences 
of  application  of  the  remedy,  whether  useless, 
beneficial,  or  harmful". 

The  case  of:  Attorney  General  et  al  vs  McDonald 
-  129  N.W.  1056,  32LRA  (NS)  835,  adopts  the  rule  in 
the  following  language : 

"In  the  case  of  an  alleged  intrusion  into  office, 
the  Court  has  discretion  to  proceed  to  judge- 
ment of  ouster  or  not,  as  the  public  interest 
require,  and  judgement  will  not  be  rendered 
where  no  good  end  v^all  be  subserved  by  it". 

Citing:  Lamoraux  vs  Ellis  89  Mich.  146,  50 
NW  812. 

The  Court  in :  Attorney  General  ex  rel  vs.  City  of 
Methuen  - 129  N.E.  662,  667,  spoke  as  follows: 

"The  further  question  now  arises  whether  the 
writ  ought  to  issue  under  the  circumstances 
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here  disclosed,  notwithstanding  the  violation 
of  the  constitution  in  the  enactment  of  the 
City  Charter.  It  was  said  in  Stoughton  vs. 
Baker  4  Mass.  232,  3  Am.  Dec.  236: 

No  laches  can  be  imputed  to  the  government 
and  against  it  no  time  runs  so  as  to  bar  its 
rights. 

"There  is,  however,  another  principle  to  be 
be  considered  in  this  connection.  The  grant- 
ing of  relief  by  Quo  Warranto,  even  when 
sought  at  the  instance  of  the  Attorney  Gen- 
eral in  behalf  of  the  public,  is  not  a  matter  of 
absolute  right  but  is  a  subject  for  the  exercise 
of  sound  judicial  discretion.  It  is  the  duty  of 
the  Court  to  consider  all  the  conditions,  in- 
cluding immediate  and  remote  consequences 
and  to  determine  with  a  broad  vision  of  the 
public  weal  whether  on  the  whole  the  common 
interests  demand  the  issuance  of  this  extra- 
ordinary remedy". 

See  also: 

State  vs.  Bowden,  101  P.  654. 

People  ex  rel  Zimmerman  et  al  vs.  Jones  et  al 
139  N.E.  403. 

People  ex  rel  Prather  et  al  vs.  Miller  et  al, 
163  N.E.  139. 
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People  ex  rel  Talbot  et  al  vs.  Brinkley  et  al, 
152  N.E.  585. 

Lamoreaux  vs.  Ellis,  89  Mich.  146,  50  N.W. 
812. 

CONCLUSION 

Since  this  a  satutory  proceeding  in  the  na- 
ture of  a  common  law  Quo  Warranto,  Appellees  con- 
tend that  the  Honorable  Judge  Kehoe,  by  dismissing 
this  action,  did  not  abuse  the  discretion  reposed  in 
his  office.  That  there  is  a  question  regarding  the 
validity  of  Ordinance  No.  51  even  the  Appellant 
ought  to  concede,  and  whether  that  ordinance  be 
held  constitutional  or  invalid  is  not  the  sole  factor 
determining  the  validity  of  the  April  1st  election. 
The  relief  sought  by  the  Government  is  still  subject 
to  the  discretion  of  the  Court  which,  in  this  case, 
was  exercised  in  favor  of  the  Appellees  and  this  Court 
ought  not  to  set  aside  the  judgement  of  the  District 
Court  upon  the  sole  question  of  the  illegality  of  the 
653  voters,  there  being  no  allegations  of  fraud,  or 
other  corrupt  practices.  The  election  ought  to  be 
allowed  to  stand  in  public  interest,  and  even  if  Or- 
dinance No.  51  be  sustained,  the  judgement  of  the 
District  Court  should  be  affirmed. 

Respectfully  submitted, 
E.    L.    ARNELL, 

Attorney  for  Appellees. 
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ARGUMENT 


Notwithstanding  the  fact  that  there  is  nothing  in 
the  entire  Transcript  of  Record,  and  particularly  in 
the  Minute  Order  Granting  Motion  to  Quash  (R.  18), 
the  Order  to  Quash  (R.  19),  or  the  Oral  Decision 
Granting  Motion  to  Quash  (R.  17-18),  to  indicate  that 
the  District  Court  decided  or  passed  upon  anything 
other  than  the  constitutionality  of  Ordinance  No.  51, 
Appellees  boldly  assert  that  the  Court  also  considered 
the  sufficiency  of  Appellant's  complaint  (B.  3).  This 
assertion  has  no  foundation  in  the  record  in  this 
matter,  nor  does  it  appear  from  the  only  opinion  ever 
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rendered  by  the  Court  (R.  17-18),  that  the  sufficiency 
of  Appellant's  complaint  was  at  all  considered.  This 
assertion  by  Appellees,  together  with  other  such 
assertions  throughout  their  brief,  is  about  as  consistent 
with  logic  and  good  reasoning  as  is  their  statement 
that  "both  contentions  were  addressed  to  the  discre- 
tion of  the  Court"  (B.  2).  The  validity  of  Ordinance 
No.  51  was  not  a  matter  of  judicial  discretion.  It  was 
the  duty  of  the  Court  to  apply  the  well-known  rules 
of  statutory  construction  set  forth  in  Appellant's 
Brief  (pp.  38-39)  and  to  construe  Ordinance  No.  51 
in  the  light  of  such  rules. 

Appellant  reiterates  that  the  only  question  before 
this  Court  is  whether  Ordinance  No.  51  is  inconsistent 
with  the  provisions  of  48  U.S.C.A.  57.  There  is  no 
question  as  to  whether  the  Common  Council  of  the 
City  of  Anchorage  had  the  power  to  pass  an  ordinance 
requiring  registration  of  voters.  The  question  here 
presented  is  whether  an  ordinance  such  as  Ordinance 
No.  51,  requiring  registration  prior  to  the  day  of  elec- 
tion, is,  for  that  reason,  unconstitutional.  This  state- 
ment is  not  denied,  but  rather  is  admitted  by  Appellees 
in  their  Brief  at  page  8  where  it  is  stated,  "Appellant 
argues  (B-12),  that,  since  cities  are  authorized  to 
make  provision  for  municipal  elections,  the  authority 
to  require  registration  under  Ordinance  No.  51  fol- 
lows as  a  matter  of  course.  This  would  be  true  but 
for  the  fact  that  such  Ordinance  by  itself  makes  no 
provision  for  receiving  votes  of  unregistered  voters." 
(Emphasis  supplied).    This  statement  is  an  admission 


that  the  Common  Council  had  the  power  to  enact  an 
ordinance  requiring  registration  but  a  denial  that  it 
could  pass  an  ordinance  requiring  registration  prior 
to  the  day  of  election. 

The  position  maintained  by  Appellant  and  admitted 
by  Appellees  is  well  stated  in  somewhat  different 
words  in  McCrary  on  Elections,  Fourth  Edition,  Sec- 
tion 132,  page  100,  as  follows: 

"But  it  is  to  be  observed  that  the  Constitu- 
tion of  no  State  defines  the  character  of  the 
registration  law  which  may  be  enacted,  or  pro- 
vides that  registration  prior  to  the  day  of  elec- 
tion may  or  not  be  required.  It  is  believed  that 
no  case  goes  so  far  as  to  deny  the  power  of  the 
Legislature  of  a  State  to  pass  a  registration  act, 
when  the  Constitution  is  silent  upon  the  sub- 
ject. This  being  so,  the  question  we  are  con- 
sidering is  not  affected  by  the  presence  or 
absence  of  a  constitutional  provision  author- 
izing the  Legislature  to  pass  such  an  act.  The 
power  exists  in  either  case,  and  in  either  case 
the  question  must  be  the  same,  viz.:  whether 
the  act  when  passed  merely  regulates  the  exer- 
cise of  the  right  to  vote,  or  goes  further  and 
impairs  it."  (Emphasis  supplied). 

The  primary  purpose  of  registration  laws  is  to  pre- 
vent intimidation,  fraud,  bribery  and  other  corrupt 
practices  by  providing  in  odvonce  of  the  election  on 
authentic  list  of  legal  voters.  To  adopt  the  position 
asserted  by  Appellees,  that  the  registration  act  must 
contain  a  provision  for  receiving  votes  of  unregistered 


voters,  would   be  to  nullify  and  destroy  the  primary 
purpose  of  registration  laws. 

That  Ordinance  No.  51  establishes  a  reasonable 
and  valid  system  of  regulation  is  adequately  shown 
by  the  cases  cited  in  Appellant's  Brief,  pages  20  to  37 
inclusive,  which  reflect  the  overwhelming  weight  of 
authority.  If  any  person's  right  of  franchise  is  re- 
stricted in  any  manner  it  is  not  by  virtue  of  the  pro- 
visions of  Ordinance  No.  51,  but  rather  is  attributable 
to  such  person's  own  indifference  or  carelessness.  In 
on  opinion  by  the  Supreme  Court  of  the  State  of  Utah 
in  the  case  of  Earl  v.  Lewis,  28  Utah  127,  77  Pac.  238, 
the  Court  stated: 

"While  the  right  of  a  person  having  the  con- 
stitutional qualifications  of  a  voter  cannot  be 
impaired,  either  by  the  Legislature  or  the  mal- 
feasance or  misfeasance  of  a  ministerial  offi- 
cer, the  voter  himself  may  waive  the  exercise 
of  the  right,  and  he  does  so  whenever  he  stays 
away  from  the  polls,  or  fails  to  offer  to  vote  at 
the  polls,  or  neglects  to  properly  apply  for  reg- 
istration/' (Emphasis  supplied). 
Appellees  then  attempt  to  bolster  and  explain  the 
decision  of  the  District  Court  not  upon  the  basis  of 
any  fact  or  matter  appearing   in,  the   record,   but  by 
asserting  that  the  Court  took  judicial   notice  of  cer- 
tain matters  and  that  the  Court  exercised  its  discre- 
tion in  dismissing  the  case.     Appellees  seek  to  have 
this  Court  determine  the  case  on  its  merits,  a  thing 
which  they  very  carefully  avoided  in  the  District  Court. 
Appellees   in   their   brief   have   confused   the   term 
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"judicial  notice"  with  "personal  knowledge."  They 
have  overlooked  the  principle  that  the  Judge  is  not  to 
use  from  the  bench,  under  the  guise  of  judicial  knowl- 
edge, that  which  he  may  know  only  as  an  individual 
observer  outside  of  Court.  In  Wigmore  on  Evidence, 
Volume  IX,  Section  2580,  pp.  576-577,  quoting  from 
thecaseof  Varcoe  V.  Lee,  ISOCal.  338,  181  Pac.  223, 
pertaining  to  the  doctrine  of  judicial  notice,  it  is  stated: 

"The  test,  therefore,  in  any  particular  case 
where  it  is  sought  to  avoid  or  excuse  the  pro- 
duction of  evidence  because  the  fact  to  be 
proven  is  one  of  general  knowledge  and  noto- 
riety, is:  (1)  Is  the  fact  one  of  common,  every- 
day knowledge  in  that  jurisdiction,  which  every 
one  of  average  intelligence  and  knowledge  of 
things  about  him  can  be  presumed  to  know? 
and  (2)  is  it  certain  and  indisputable?  If  it  is, 
it  is  a  proper  case  for  dispensing  with  evidence, 
for  its  production  cannot  add  or  aid.  On  the 
other  hand,  we  may  well  repeat,  if  there  is  any 
reasonable  question  whatever  as  to  either  point, 
proof  should  be  required.  Only  so  can  the 
danger  involved  in  dispensing  with  proof  be 
avoided.  Even  if  the  matter  be  one  of  judicial 
cognizance,  there  is  still  no  error  or  impropriety 
in  requiring  evidence." 

In  Wigmore  on  Evidence,  Volume  IX,  Section  2568, 
page  536,  it  is  stated: 

"Judicial  notice  being  a  dispensation  of  one 
party  from  producing  evidence,  it  would  seem 
that  the  party  must,  in  point  of  form,  make  a 
request  for  it.      Upon  this  request,  the  Court 


is  bound,  it  is  sometime  said,  to  declare  the 
fact  noticed,  or  at  least  to  make  that  investi- 
gation which  it  deems  necessary." 

In  the  case  at  bar  Appellees  did  not  request  the 
Court  to  take  judicial  notice  of  such  matters,  nor  does 
it  appear  other  than  by  Appellees'  assertions  that 
such  matters  were  of  such  a  nature  that  they  could 
have  been  judicially  noticed  by  the  Court. 

It  is  inconceivable  that  Appellees  are  serious  in 
their  contention  that  the  Court  actually  decided  the 
case  on  its  merits  or  exercised  its  discretion  without 
having  heard  any  of  the  facts  of  the  case.  A  hearing 
on  the  merits  has  been  the  one  thing  which  Appellant 
has  sought  since  the  date  of  the  filing  of  the  com- 
plaint in  this  action.  There  were  no  facts  before  the 
District  Court,  nor  are  there  facts  before  this  Court, 
which  would  enable  either  Court  to  exercise  its  dis- 
cretion and  determine  whether  or  not  as  a  matter  of 
public  interest  this  case  should  be  prosecuted  or  dis- 
missed. 

It  is  granted  that  Appellees'  statements  to  the  effect 
that  in  quo  warranto  proceedings  the  Court,  in  its  dis- 
cretion, may  withhold  relief  or  decline  to  proceed  to 
judgment  and  that  it  may  exercise  its  discretion  by 
dismissing  the  proceeding  and  rendering  judgment  in 
favor  of  the  defendants  on  the  case  made  by  the 
pleadings  if  it  appears  that  such  judgment  of  ouster 
would  not  be  of  public  interest  or  serve  any  good  or 
purpose,  is  a  partial  recitation  of  the  matter  set  forth 
in  51  Corpus  Juris,  Section  34,  page  332,  and  is  prob- 


ably  correct  as  a  general  statement  of  the  law.  How- 
ever, it  is  to  be  noted  that  it  is  stated  that  judgment 
may  be  rendered  on  the  "pleadings,"  using  the  plural. 
It  does  not  state  that  a  judgment  of  dismissal  con  be 
entered  solely  on  the  basis  of  the  plaintiff's  complaint. 
Nor  have  Appellees  cited  any  case  which  stands  for 
such  proposition.  In  the  cases  cited  by  Appellees  the 
Court  has  in  some  exercised  its  discretion  on  the  basis 
of  the  pleadings,  that  is,  the  petition  or  complaint,  the 
answer,  the  reply  or  replication,  and  in  others  the 
Court  has  exercised  such  discretion  after  a  full  hear- 
ing on  the  merits.  However,  in  no  case  cited  by 
Appellees  or  known  to  Appellant  has  the  Court  claimed 
to  have  exercised  its  discretion  based  solely  upon  the 
complaint  in  the  absence  of  other  pleadings  or  in  the 
absence  of  a  hearing  on  the  facts  of  the  case. 

Appellees  then  ask  the  Court  to  sustain  the  judg- 
ment of  the  District  Court  because  there  is  no  allega- 
tion of  fraud,  corrupt  practices,  or  that  the  result  of 
the  election  would  be  changed  and  state  that  the 
election  ought,  therefore,  to  be  allowed  to  stand  in 
the  public  interest. 

This  being  on  action  in  the  nature  of  a  proceeding 
in  quo  warranto.  Appellant  concedes  that  under  the 
laws  of  Alaska  the  Court  would  have  no  authority  to 
declare  the  election  held  on  April  1,  1947,  void.  The 
action  is  a  demand  upon  the  Appellees  to  show  by 
what  right  they  exercise  the  functions  of  the  offices 
into  which  they  have  intruded.  Therefore,  the  ques- 
tion to  ultimately  be  determined  by  the  District  Court 
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is  not  whether  the  election  of  April  1st  is  or  is  not  void, 
but  whether  the  Appellees  have  legal  title  to  such 
offices.  In  determining  the  title  to  such  offices  the 
Court  is  not  bound  by  the  certificates  of  election 
which  were  issued  but  may  look  beyond  such  certifi- 
cates. (People  V.  Pease,  84  Am.  Dec.  242,  and  People 
ex  rel  Judson  v.  Thacher,  14  Am.  Rep.  312).  The  fact 
that  the  Court  was  requested  to  declare  the  election 
to  be  void  in  the  prayer  of  the  complaint  filed  herein 
is  immaterial  and  may  be  disregarded.  (Ferris,  Extra- 
ordinary Legal  Remedies,  Section  129,  page  150; 
State  ex  rel  Major  v.  Mo.  Pac.  Railway  Co.,  240  Mo. 
35,  145  S.W.  1088.) 

In  0  quo  warranto  proceeding  brought  by  the  state 
on  the  relation  of  the  prosecuting  attorney  merely  to 
oust  the  possessor  of  on  office,  respondent's  right  to 
hold  the  office  depends  upon  the  strength  or  validity 
of  his  own  title,  and  not  upon  any  infirmity  in  the 
title  of  another  person.  The  state  is  bound  to  make 
no  showing  and  defendant  must  make  out  on  un- 
doubted case.  He  must  set  out  his  title  specifically 
and  show  on  the  face  of  the  answer  that  he  has  valid 
title.  The  people  are  not  called  upon  to  show  any- 
thing.   The  entire  burden  is  on  the  defendant. 

51  Corpus  Juris,  Sec.  75,  p.  355,  and  cases 
cited  in  note  65 

State  V.  Kupferle,  100  Am.  Dec.  265 
People  ex   rel   Judson   v.   Thacher,    14  Am. 

Rep.  312 

Ordinance  No.  51   states  in  part,  "no  persons  shall 
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be  entitled  to  vote  at  any  municipal  election  who  is 
not  registered  according  to  the  provisions  of  this 
Ordinance."  (R.  8). 

In  101  A.  L.  R.  page  658,  we  find  the  following 
statement  under  the  heading  "Mandatory  provisions 
generally'': 

"Under  statutory,  as  well  as  constitutional, 
provisions  requiring  qualified  voters  to  be  reg- 
istered before  being  permitted  to  vote,  which 
have  generally  been  regarded  as  mandatory 
provisions, — the  essential  substance  of  the  pro- 
visions of  the  various  statutes  being  indicated 
or  suggested  in  connection  with  the  individual 
coses, — the  courts  hove  as  a  rule  held  that  votes 
which  election  officials  have  permitted  to  be 
cast  without  compliance  with  the  requirement 
of  registration  ore  illegal  and  not  to  be  counted; 
this  being,  of  course,  particularly  so  where  the 
provisions  expressly  prohibit  the  counting  of 
such  votes  or  declare  that-  those  who  are  not 
registered  shall  not  vote/'  (Emphasis  supplied.) 
The  following  coses  were  cited; 

Falltrick  V.  Sullivan  (1898)  1  19  Col.  613,  51 
P.  947 

Briscoe  v.  Between  Consol.  School  Dist.  (1931) 
171  Go.  820,  156  S.E.  654 

Jaycox  V.  Varnum  (1924)  39  Idaho,  78,  226 
P.  285 

Atty.  Gen.  ex  rel.  Miller  v.  Miller  (1934)  226 

Mich.   127,  253  N.W.  241,  A.LR 

Zeiler  v.  Chapman  (1874)  54  Mo.  502 
People  ex  rel.  Frost  v.  Wilson  (1825)  62  N. 
Y.  186 


TO 

Esker  v.  McCoy  (1878)  5  Ohio  Dec.  Reprint, 

573,  6  Am.  L.  Rec.  694 

King  y.  State  (1924)  96  Okla.  297,  222  P.  960 
Wright  v.   State  Canvassers   (1907)   76  S.C. 

574,  56  S.E.  536 

State    ex    rel.    Hyland    v.    Peter,    (1899)    21 
Wash.  243,  57  P.  814 

In  cases  involving  election  contests,  as  distinguished 
from  actions  in  the  nature  of  quo  warranto,  it  is  gen- 
erally stated  that  while  it  is  well  settled  that  where 
enough  illegal  votes  are  cast  at  an  election  to  change 
the  result  or  leave  it  in  doubt  the  election  is  void.  Yet, 
it  is  equally  well  settled  that  the  result  of  an  election 
will  not  be  disturbed  because  of  illegal  votes  received 
unless  the  aggregate  of  such  votes  would  change  the 
results.  Vol.  29,  C.J.S.,  Elections,  Section  219, 
page  322. 

In  the  present  case  the  number  of  illegal  votes  was 
653.  On  pages  6  and  7  of  Appellant's  Brief  the  tabu- 
lated results  of  the  election  are  shown.  Candidates 
McGee,  Poulsen  and  Mayer  were  declared  to  be 
elected  by  votes  less  in  number  than  the  number  of 
illegal  votes  cast.  As  between  candidate  McGee  and 
candidate  William  H.  (Bill)  Olson  a  difference  of  two 
votes  would  have  entirely  changed  the  result  of  the 
election. 

In  McCrary  on  Elections,  4th  Edition,  Section  396, 
page  295,  it  is  stated: 

"In  Ex  parte  Murphy,  7  Cowen  153,  it  was 
held  that  the  mere  circumstance  that  improper 
votes    were    received    at    an    election    will    not 
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vitiate  it.  In  that  case,  one  candidate  had  re- 
ceived a  majority  of  two  votes,  and  it  was 
charged  that  two  illegal  votes  were  cast,  but 
there  was  no  allegation  that  they  were  cast  for 
the  candidate  having  the  majority.  The  mo- 
tion for  quo  warranto  was  denied,  the  Court 
saying,  'For  all  that  appears  the  spurious  bal- 
lots were  for  the  ticket  which  was  in  the  minor- 
ity.' This  ruling,  however,  should  be  explained 
and  probably  qualified.  If  it  goes  no  further 
than  to  hold  that  the  information  in  that  par- 
ticular case  was  insufficient  to  warrant  the 
allowance  of  a  quo  warranto,  it  may  be  ac- 
cepted as  correct,  but,  if  it  is  construed  as 
asserting  the  doctrine,  that  in  all  cases  it  is  nec- 
essary to  show  that  the  person  declared  elected 
was,  in  fact,  defeated,  before  the  election  can 
be  set  aside,  then  it  goes  too  far.  An  election 
may  be  set  aside,  declared  void,  and  a  new  elec- 
tion be  ordered,  upon  the  introduction  of  such 
proof  as  renders  it  impossible  to  determine  who 
has  been  chosen  by  a  fair  majority,  but  the  con- 
testant can,  in  no  case,  be  declared  entitled  to 
the  office  until  he  shows,  affirmatively,  that  he 
has  received  a  majority  of  the  legal  votes  cast." 

Should  the  District  Court  subsequently,  upon  con- 
sidering the  sufficiency  of  the  pleadings  to  be  filed  by 
Appellant,  determine  that  the  allegation  of  the  recep- 
tion of  653  illegal  votes  is  not  sufficient  to  constitute 
0  cause  of  action  in  quo  warranto,  Appellantt  stands 
ready  to  allege  by  way  of  reply,  and  to  prove,  that  a 
sufficient  number  of  the  653  illegal  votes  were  fraudu- 
lently cast  by  persons  not  qualified    to    vote    to    have 
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changed  the  result  of  the  election. 

CONCLUSION 

The  issue  before  this  Court  and  the  only  issue  deter- 
mined by  the  District  Court  is  the  constitutionality 
of  Ordinance  No.  51.  The  District  Court  did  not  pass 
upon  the  sufficiency  of  Appellant's  complaint  nor  upon 
the  validity  of  the  April  1st  election.  This  Court  is  not 
now  in  a  position  to  render  a  decision  upon  the  merits 
solely  upon  the  basis  of  the  Transcript  of  Record.  Ap- 
pellant is  entitled  to  its  day  in  Court  and  a  hearing  on 
the  merits.  The  validity  of  Ordinance  No.  51  should 
be  upheld,  the  judgment  of  the  District  Court  should 
be  reversed  and  the  cause  remanded  in  order  that  a 
hearing  on  the  merits  may  be  had  at  the  earliest  pos- 
sible date. 

Respectfully  submitted. 

RAYMOND  E.  PLUMMER, 

United  States  Attorney, 
Attorney  for  Appellant. 
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No.  11710. 
IN  THE 


United  States  Circuit  Court  of  Appeals 


FOR  THE  NINTH  CIRCUIT 


Everett  H.  Callan, 

Appellant, 
vs. 

Floyd  Cope  and  Arthur  Austin, 

Appellees. 


APPELLANT'S  OPENING  BRIEF. 


Jurisdictional  Statement. 

This  is  an  appeal  in  Admiralty  from  a  final  decree  of 
dismissal  entered  in  the  United  States  District  Court  for 
the  Southern  District  of  California,  Central  Division,  in 
an  action  for  damages  under  the  Jones  Act  (46  U.  S.  C. 
A.  688),  and  for  maintenance  and  cure.  Appellant  sus- 
tained serious  injuries  October  16,  1944,  on  the  fishing 
boat,  "Atlas,"  at  Newport  Beach,  California,  when  it  blew 
up  while  taking  on  gasoline. 

The  pleadings  in  the  District  Court  were  a  libel  for 
damages,  maintenance  and  cure  f  Ap.  3]  ;  answer  of  re- 
spondent Floyd  Cope  [Ap.  8]  ;  petition  to  bring  in  third 
party  [Ap.  15]  ;  and  order  impleading  third  party. 
[Ap'  18.] 
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A  citation  was  issued  and  served  on  respondent  Arthur 
Austin,  but  the  Court  tried  the  case  prior  to  the  date 
upon  which  this  respondent  was  required  to  appear. 
[Ap.  19.] 

A  trial  was  had  before  the  United  States  District  Court 
with  the  Honorable  J.  F.  T.  O'Connor,  Judge,  presiding. 
However,  when  the  libelant  rested,  a  motion  for  a  non- 
suit was  made  upon  behalf  of  respondent  Floyd  Cope. 
The  Court  granted  the  Motion  and  made  it  applicable  to 
both  of  the  respondents,  one  of  whom  had  not  appeared, 
and  who  still  has  not  appeared  in  this  action. 

Findings  of  fact  and  conclusions  of  law  were  served 
on  the  office  of  counsel  for  libelant  on  January  17,  1947, 
but  contained  no  provision  therein,  nor  were  approved  as 
to  form  as  required  under  local  rule  7a  of  the  United 
States  District  Court  for  the  Southern  District  of  Cali- 
fornia. Notwithstanding  the  prohibition  contained  in 
local  rule  7a,  the  Court  signed  both  findings  of  fact  and 
conclusions  of  law  and  the  final  decree  of  dismissal  on 
January  20,  1947  [Ap.  114,  117],  prior  to  the  time  the 
libelant  had  within  which  to  serve  and  file  his  objections  to 
and  proposed  amendments  to  the  findings  of  fact  and  con- 
clusions of  law.  Libelant  served  and  filed  his  objections 
to  and  proposed  amendments  to  the  findings  of  fact  and 
conclusions  of  law  on  January  21,  1947,  within  the  five 
day  period  as  provided  in  local  rule  7a.     [Ap.  108.] 

The  apostles  on  appeal,  certified  by  the  clerk  of  the 
District  Court,  include  the  following:  petition  for  order 
allowing  appeal  without  bond  and  points  and  authorities 
[Ap.  119],  order  allowing  appeal  without  furnishing  bond 
or  costs  [Ap.  121],  assignment  of  errors  [Ap.  122],  notice 
of  appeal  [Ap.  128],  and  praecipe.     [Ap.  129.] 
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The  jurisdiction  of  the  District  Court  over  actions,  civil 
and  maritime,  involving  claims  for  maintenance  and  cure 
and  damages,  arises  from  Article  III,  Sections  1  and  2 
of  the  United  States  Constitution,  which  provides  that 
the  judicial  power  of  the  United  States  shall  be  vested 
in  the  Supreme  Court  and  such  inferior  courts  as  Con- 
gress may  establish,  and  that  such  power  shall  extend  to 
all  civil  cause  of  Admiralty  and  maritime  jurisdiction. 

Jurisdiction  of  civil  causes  of  Admiralty  and  maritime 
jurisdiction  was  vested  in  the  courts  of  the  United  States 
by  the  Act  of  Congress  of  September  24,  1789,  Chapter 
20,  Sections  9,  11;  Stat.  L.  76,  78;  28  U.  S.  C.  A.  Sec- 
tion 371. 

Appeals  from  final  decrees  in  Admiralty  are  authorized 
by  Section  128a  of  the  judicial  code,  as  amended  May  9, 
1942,  (56  Stat.  L.  272,  28  U.  S.  C.  A.  Section  225), 
providing  that  the  Circuit  Court  of  Appeals  shall  have 
appellate  jurisdiction  to  review,  by  appeal,  final  decisions. 

Statement  of  the  Case. 

On  October  16,  1944,  at  Newport  Beach,  California, 
the  appellant  was  employed  as  a  seaman  and  fisherman 
on  the  Gas  Screw  "Atlas."  [Ap.  40,  41,  42.]  At  that 
time,  the  respondent  Cope,  having  suffered  a  broken  arm 
earlier  that  day,  had  respondent  Austin  signed  on  as  Mas- 
ter thereof  on  October  17,  1944,  at  San  Pedro,  California. 
[Ap.  30,  31.]  On  the  night  of  October  18th,  the  "Atlas" 
went  out  with  Callan,  Cope  and  Austin  all  aboard. 

Appellant  Callan  went  aboard  the  "Atlas"  about  four 
(4)  o'clock  on  the  afternoon  of  October  18,  1944.  Ap- 
pellee Austin  was  already  aboard.  The  lines  were  cast  off 
by  Callan  and  Austin  operated  the  boat  across  the  channel 


to  the  General  Petroleum  dock  to  take  on  gasoline  and 
bait.  [Ap.  45,  47,  48.]  Callan  was  given  the  gasoline 
hose  by  the  attendant  ashore  and  proceeded  to  fill  the 
tanks  [Ap.  46]  ;  Austin  kept  the  engines  running  at  all 
times.  [Ap.  48.]  Before  the  second  tank  was  filled, 
there  was  an  explosion  aboard  and  Callan  was  seriously 
injured.  As  a  result  of  the  injuries  so  sustained,  he 
was  hospitalized  and  a  brain  operation  was  performed. 
Thereafter,  there  was  a  long  period  of  disability.  Neither 
the  costs  of  his  hospitalization,  physicians  nor  mainte- 
nance w^re  paid  by  either  of  the  appellees. 

From  the  evidence,  the  District  Court  concluded  that 
the  libelant  was  not  entitled  to  recover  the  costs  of  hos- 
pitalization, physicians  and  maintenance  from  either  of 
the  respondents.  The  Court  further  held  that  the  libelant 
was  not  entitled  to  recover  damages  for  the  injuries  sus- 
tained as  a  result  of  the  explosion  and  gave  a  judgment  of 
dismissal  as  to  both  repondents. 

Assignment  of  Errors. 

The  assignment  of  errors  upon  which  the  appellant 
relies  are  set  forth  in  the  appendix  to  this  brief,  and  are 
summarized  in  the  following  statement  of  points  involved 
in  this  appeal: 

a.  Is  libelant  entitled  to  recover  his  maintenance  and 
cure  for  an  injury  admittedly  sustained  in  the  course  of 
his  employment  as  a  seaman  aboard  the  Gas  Screw 
"Atlas"? 

b.  Is  libelant  entitled  to  recover  damages  for  injuries 
sustained  by  him  either  through  the  failure  of  his  em- 
ployers to  furnish  him  a  safe  place  to  work,  negligence  in 
the  operation  of  the  vessel,  or  unseaworthiness? 


c.  Was  there  a  complete  demise  of  the  vessel  so  that 
respondent  Cope  did  not  remain  either  as  the  employer  or 
co-employer  of  the  libelant? 

d.  Did  the  District  Court  err  in  trying  this  action  be- 
fore it  was  at  issue  as  to  all  respondents? 

e.  Did  the  District  Court  err  in  favorably  entertain- 
ing a  motion  of  nonsuit? 

f.  Is  the  District  Court  in  error  in  assuming  that  ex- 
ceptions are  saved  to  a  litigant  in  Admiralty  without  his 
requesting  the  same? 

Outline  of  Argument. 

I.  This  appeal  is  a  trial  de  novo. 

II.  Libelant  is  entitled  to  recover  the  cost  of  his  cure 
and  his  maintenance  for  the  full  period  of  his  disability. 

III.  Libelant  was  employed  by  both  appellants  Cope 
and  Austin. 

IV.  Is  libelant  entitled  to  recover  damages  for  the 
injuries  sustained  by  him  through  the  explosion  on  Octo- 
ber 16,  1944? 

V.  A  motion  for  a  nonsuit  does  not  lie  in  Admiralty 
and  the  federal  rules  of  civil  procedure  in  regard  to  non- 
suit are  not  applicable  to  an  action  in  Admiralty. 

VI.  The  District  Court  is  in  error  in  assuming  that 
exceptions  in  an  action  in  Admiralty  are  saved  without 
being  requested. 


ARGUMENT. 
I. 
This  Appeal  Is  a  Trial  de  Novo.     No  Authority  Is 
Necessary  to  Establish  This  Point  in  the  Ninth 
Circuit. 

II. 

Libelant  Is  Entitled  to  Recover  the  Cost  of  His  Cure 
and  His  Maintenance  for  the  Full  Period  of  His 
Disability. 

It  has  been  well  recognized  for  over  a  century  in  this 
country  that  the  obligation  of  a  shipowner  or  operator 
which  is  owed  to  a  seaman  for  his  maintenance  and  cure 
is  contractual  in  its  nature,  being  a  part  of  the  contract  for 
wages  and  a  material  increment  in  the  compensation  for 
his  labor  and  services. 

Hardin  v.  Gordon,  2  Mason  541,  11  Fed.  Cases 
480,  481,  Case  No.  6047  (Cir.  Ct.,  Dist.  Mass., 
1823), — ''the  classic  passage  by  Mr.  Justice 
Story,"  said  the  late  Mr.  Chief  Justice  Stone  in — 

Calmar  SS  Corp.  v.  Taylor,  303  U.  S.  525,  527 
(1937); 

Cortes  V.  Baltimore  Insular  Line,  287  U.  S.  367, 
371   (1932); 

Pacific  SS  Co.  V.  Peterson,  278  U.  S.  130,  135 
(1928). 

The  appellant  was  immediately  hospitalized  after  his 
injury,  incurring  a  hospital  bill  of  $165.39;  doctors'  bills 
in  a  substantial  sum,  not  appearing  in  the  portion  of  the 
transcript  before  the  Court;  and  paid  for  his  own  mainte- 
nance during  the  period  of  his  disability  which  was  ap- 
proximately five  months.  There  is  no  question  but  that 
the  appellant  was  employed  upon  the  Gas  Screw  "Atlas" 
and  that  he  received  injuries  while  engaged  thereon. 
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III. 

Libelant  Was  Employed  by  Both  Appellants  Cope  and 

Austin. 

The  evidence  is  without  contradiction  that  the  appel- 
lant was  employed  upon  the  14th  day  of  October,  1944, 
and  at  that  time  respondent  Cope  was  the  owner  and  the 
master  of  the  Gas  Screw  "Atlas."     [Ap.  39-42.] 

IV. 

Is  Libelant  Entitled  to  Recover  Damages  for  the  In- 
juries Sustained  by  Him  Through  the  Explosion 
on  October  16,  1944? 

There  is  no  question  as  to  the  fact  of  the  explosion 
aboard  the  Gas  Screw  "Atlas"  on  October  18,  1944.  The 
respondent  Austin  was  in  the  exclusive  possession  of  the 
vessel  at  the  specific  moment  of  the  explosion.  Likewise, 
he  maintained  the  engines  of  the  "Atlas"  in  operation, 
notwithstanding  the  fact  they  were  loading  gasoline.  [Ap. 
45-49.] 

The  explosion  in  the  case  at  bar  is  an  event  that  does 
not  happen  in  the  use  of  ordinary  care. 

The  latest  expression  of  the  United  States  Supreme 
Court  on  the  doctrine  of  res  ipsa  loquitur  is  found  in  the 
case  of  Jesionowski  v.  Boston  &  Maine  R.  R.,  67  S.  Ct. 
404  (1947).  Appellant  did  not  assume  any  risk  of  pro- 
ceeding with  the  loading  of  the  gasoline  at  the  time,  in 
view  of  the  fact  that  he  was  under  orders  to  do  the 
same.  Even  though  the  Court  may  take  the  position  that 
the  danger  was  obvious,  it  is  not  a  defense  to  this  action. 
Beadle  v.  Spencer,  298  U.  S.  124,  50  S.  Ct.  712; 
80  L.  Ed.  1082; 


Le  Jeune  v.  General  Petroleum  Corp.,  128  Cal.  App. 
404; 

Hanson  v.  Lnckenbach  S.  S.  Co.,  65  F.  (2d)  457 
(C.  C  A.  2). 

The  recent  decision  of  the  New  York  Supreme  Court 
in  the  case  of  Boylan  v.  Southern  Pacific  Company,  1937 
A.  M.  C.  137,  the  Court  held  that  a  seaman  does  not, 
under  the  Jones  Act,  assume  the  risk  of  defective  appH- 
ances  and  of  an  unsafe  place  to  work. 

Also,  in  U.  S.  V.  Boykin,  49  F.  (2d)  762  (C.  C.  A., 
Fla.  1931),  the  seaman  did  not  assume  the  risk  of  an 
obvious  danger  when  acting  under  the  direct  orders  of  his 
superior.  It  is  well  settled  that  a  seaman  does  not  as- 
sume the  risk  of  an  unsafe  place  to  work.  It  is  undis- 
putable  that  the  circumstances  in  the  case  at  bar  created 
an  unsafe  place  to  work  through  the  maintenance  of  run- 
ning engines  at  a  time  when  gasoline  was  being  loaded. 
The  respondents  had  exclusive  control  of  the  vessel  and 
the  operation  of  its  engines  and  they  could  not  possibly 
have  discharged  the  duty  that  was  upon  them  of  showing 
proper  care  or  supervision  of  the  loading  of  the  gaso- 
line when  the  accident  happened.  Proper  supervision 
would  have  dictated  the  cutting  off  of  the  ship's  engines 
during  this  operation. 

There  was  no  assumption  of  risk  on  the  part  of  libelant 
in  working  under  such  conditions,  of  course.  (Arizona 
V.  Anelich,  298  U.  S.  110  (1938).) 

It  is  reasonably  certain  that  the  District  Court  com- 
pletely overlooked  the  factor  of  reasonable  care  and  super- 


vision  which  would  have  prevented  the  happening  of  this 
accident. 

The  Melon,  62  F.  (2d)  825  (C.  C.  A.  5,  1923); 
Fauntleroy'v.  Argonaut  S.  S.  Line,  27  F.  (2d)  50 
(C  C  A.  4,  1928). 

Then  too,  it  may  be  that  the  maintenance  of  the  ship's 
engines  in  operation  while  gasoline  was  being  loaded  con- 
stituted unseaworthiness. 

Mahnich  v.  'Southern  Steamship  Company,  321  U. 
S.  96,  88  L.  Ed.  561 ; 

The  Osceola,  189  U..S.  175,  47  L.  Ed.  764. 

It  seems  conclusive  that  the  doctrine  of  res  ipsa  loquitur 
is  applicable  and  that  the  respondents  negligently  failed 
to  supply  the  appellant  with  a  safe  place  to  work  or,  their 
action  in  the  manner  in  which  they  permitted  the  gasoline 
to  be  loaded  constituted  unseaworthiness. 

V. 

A  Motion  for  a  Nonsuit  Does  Not  Lie  in  Admiralty 
and  the  Federal  Rules  of  Civil  Procedure  in  Re- 
gard to  Nonsuit  Is  Not  Applicable  to  an  Action 
in  Admiralty. 

Rule  16  of  federal  rules  of  civil  procedure  has  no  ap- 
plicability to  the  entertainment  of  a  motion  for  a  nonsuit, 
especially  when  the  case  is  not  at  issue  as  to  one  of  the 
respondents.  No  stronger  argument  can  be  made  than  to 
state  that  Rule  16  means  just  what  it  says.  It  refers  to 
pretrial  procedure. 

The  inapplicability  of  this  rule  is  further  apparent  by 
reason  of  the   fact  that   respondent  Austin   had   not  yet 
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filed  his  answer   so  that  it  was   impossible  to   form  the 
issues  as  to  him  at  the  date  of  this  trial. 

The  record  in  this  case  will  show  that  respondent  Ar- 
thur Austin  had  to  and  including  the  13th  day  of  Janu- 
ary, 1946,  within  which  to  answer  the  libel.  [Ap,  19.] 
The  case  was  forced  to  trial  on  January  7,  1947,  in  spite 
of  objections  raised  by  counsel  for  libelant  and  respond- 
ent Cope.     [Ap.  22,  23.] 

The  forcing  of  cases  to  trial  before  they  are  at  issue 
and  before  depositions  can  be  taken  is  a  practice  that 
should  be  either  condemned  or  approved  by  our  United 
States  Circuit  Court  of  Appeals. 

VI. 
The  District  Court  Is  in  Error  in  Assuming  the  Ex- 
ceptions in  an  Action  in  Admiralty   Are   Saved 
Without  Being  Requested. 

Have  the  rules  of  Admiralty  been  changed  to  the  extent 
that  it  is  no  longer  necessary  for  a  party  to  request  an 
exception  in  order  to  save  such  exception  on  appeal?  The 
writer  of  this  brief  has  been  unable  to  find  any  case  that 
supports  the  contention  of  the  trial  judge  in  his  statement 
that,  "You  have  an  exception  to  every  ruling  of  the  Court 
according  to  the  rules  of  the  Court."  [Ap.  66],  and,  "You 
have  an  exception  without  making  it."     [Ap.  73.] 

The  writer  of  this  brief  has  reviewed  the  rules  of  the 
United  States  District  Court  of  the  Southern  District 
of  California,  and  finds  no  such  provision  contained  there- 
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in.  The  point  involved  is  a  subject  of  considerable  em- 
barrassment to  counsel  in  the  trial  of  Admiralty  cases 
and  should  be  clarified  by  this  Honorable  Court. 

Conclusion. 

It  is  respectfully  submitted  that  the  judgment  of  the 
United  States  District  Court  in  this  case  be  reversed  and 
that  this  Honorable  Court  make  its  decree  upon  the  issues 
presented  herein. 

Respectfully  submitted, 

Leonard  Dimiceli, 
David  A.  Fall, 

Proctors  for  Appellant. 


APPENDIX. 

Assignment  of  Errors. 

I. 

The  District  Court  erred  in  finding  that  "each  and  all 
of  the  allegations  of  paragraph  Second  of  the  Libel  are 
untrue,  except,  that  it  is  true  that  an  explosion  occurred 
on  the  vessel  "Atlas"  on  the  18th  day  of  October,  1944, 
at  Newport  Beach,  California,  and  that  libelant  as  a  result 
thereof  sustained  personal  injuries." 

II. 

That  the  District  Court  erred  in  not  finding  that  on 
or  about  the  18th  day  of  October,  1944,  when  the  said 
gas  screw  "Atlas"  was  at  Newport  Beach,  California, 
taking  on  gasoline,  the  Master  of  the  said  ''Atlas"  so 
negligently  and  carelessly  permitted  and  did  maintain  the 
engine  of  said  vessel  in  operation,  so  that  the  same  caused 
the  gasoline  being  taken  aboard  to  explode,  forcibly 
throwing  libelant  through  the  cabin  of  said  vessel  into  the 
waters  of  Newport  Beach  Harbor,  inflicting  upon  him 
the  following  injuries:  depressed  compound  fracture  of 
the  skull,  concussion  of  the  brain,  laceration  of  the  scalp, 
contusions  and  abrasions  of  his  face  and  entire  body 
and  water  in  his  lungs." 

III. 

That  the  District  Court  erred  in  finding  that  at  all  times 
during  libelant's  employment  on  the  vessel  "Atlas,"  that 
the  exclusive  possession,  command  and  control  of  naviga- 
tion of  said  vessel  was  vested  in  Earl  Austin  by  virtue  of 
an  oral  bareboat  charter  thereof  made  and  executed  be- 
tween respondents  Floyd  Cope  and  Earl  Austin  on  Octo- 
ber 16,  1944. 
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IV. 

That  the  District  Court  erred  in  finding  that  the  term 
of  said  bareboat  charter  began  on  October  16,  1944,  and 
extended  to  the  end  of  the  mackerel  fishing  season  which 
season  ended  in  February,  1945. 

V. 

That  the  District  Court  erred  in  not  finding  that  Floyd 
Cope  and  Earl  Austin  were  the  employers  of  the  libelant. 

VI. 

That  the  District  Court  erred  in  not  taking  specific 
findings  on  the  nature  and  extent  of  libelant's  injuries,  the 
medical  care  and  services  necessitated  thereby,  the  nature 
and  extent  of  the  libelant's  disability,  maintenance  and 
cure,  and  on  all  other  damages  sustained  by  libelant. 

VII. 

That  the  District  Court  erred  in  finding  that  it  is  not 
true  that  respondents  or  either  of  them  were  negligent. 

VIII. 

That  the  District  Court  erred  in  finding  that  there 
was  not  at  any  time  any  contractual  or  other  relationship 
between  respondent  Floyd  Cope  and  libelant. 

IX 

That  the  District  Court  erred  in  finding  in  its  paragraph 
VII  of  Findings  "Except  as  specifically  hereinabove  found 
all  of  the  allegations  of  the  libel  are  untrue,  and  all  of 
the  allegations  of  the  Answer  of  Floyd  Cope  are  true." 

X. 

That  the  District  Court  erred  in  not  finding  that  libelant 
incurred  for  his  cure  for  the  injuries  sustained  while 
employed  on  the  "Atlas,"  the  sum  of  $785.44  for  his  cure. 
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XI. 

That  the  District  Court  erred  in  not  finding  that  Hbelant 
was  entitled  to  recover  from  respondents  and  each  of  them 
the  sum  of  $497.00  for  his  maintenance  during  his  dis- 
abiHty  the  result  of  his  injuries  sustained  while  employed 
on  the  "Atlas." 

XII. 
That  the  District  Court  erred  in  not  finding  that  libelant 
sustained  general  damages  in  the  sum  of  $35,000.00. 

XIII. 

That  the  District  Court  erred  in  not  finding  that  re- 
spondent Arthur  Austin  was  the  Master  of  the  vessel 
"Atlas"  from  and  after  the  17th  day  of  October,  1944. 

XIV. 

That  the  District  Court  erred  in  not  finding  that  it  is 
true  that  respondent  Floyd  Cope  was,  at  all  times  men- 
tioned in  the  libel,  the  owner  of  the  vessel  "Atlas"  and 
that  on  the  16th  day  of  October,  1944,  the  said  Floyd 
Cope  was  the  owner,  operator  and  Master  of  said  vessel, 
and  that  at  all  times  on  and  after  the  17th  day  of  October. 
1944,  during  the  libelant's  employment  on  the  vessel 
"Atlas,"  the  exclusive  possession,  command  and  control 
and  navigation  of  said  vessel  was  vested  in  Arthur  Austin 
by  virtue  of  an  oral  demise  and  charter  thereof,  and  that 
said  charter  became  effective  on  the  17th  day  of  October, 
1944,  the  day  upon  which  respondent  Arthur  Austin  was 
signed  on  as  Master  of  said  vessel. 

XV. 

That  the  District  Court  erred  in  not  finding  that  libelant 
received  a  depressed  comminuted  compound  fracture  of 
the  skull  and  suffered  contusions  and  abrasions  about  his 
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face  and  body,  suffered  submersion  in  an  unconscious  state 
necessitating  resuscitation,  adhesions  between  the  tem- 
poral muscle  and  the  dura  causing  traction  of  the  dura,  and 
that  the  skull  fracture  is  permanent;  and  that  said  in- 
jury necessitated  expert  brain  and  skull  surgery  and  hos- 
pitalization from  the  18th  day  of  October,  1944,  to  the 
28th  day  of  October,  1944. 

XVI. 

That  the  District  Court  erred  in  not  finding  that  libelant 
was  totally  disabled  from  the  18th  day  of  October  1944, 
to  and  including  the  18th  day  of  April  1945;  and  that 
during  said  time  after  the  28th  day  of  October  1945  in- 
curred lodging  expense  in  the  sum  of  $47.00  per  month 
and  expense  for  his  food  in  the  sum  of  $2.75  per  day. 

XVII. 

That  the  District  Court  erred  in  making  any  finding 
with  regard  to  respondent  Arthur  Austin  as  the  case  was 
not  at  issue  at  the  time  of  the  trial  as  to  this  respondent. 

XVIII. 

That  the  District  Court  erred  in  trying  the  case  as 
between  libelant  and  respondent  Arthur  Austin,  as  said 
respondent  Arthur  Austin  had  not  appeared  in  said  case 
at  the  time  of  trial  and  that  said  case  was  not  at  issue 
as  to  this  respondent  at  the  time  of  trial,  and  that  said  re- 
spondent had  until  January  13,  1947  within  which  to  plead 
to  the  libel  of  this  libelant. 

XIX. 

That  the  District  Court  erred  in  signing  the  Findings 
of  Fact  and  Conclusions  of  Law  and  the  Final  Decree 
on  the  20th  day  of  January  1947. 
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XX. 

That  the  District  Court  erred  in  not  abiding-  by  Local 
Rule  Seven  and  Local  Admiralty  Rule  139  of  the  Southern 
District  of  California  of  the  United  States  District  Court. 

XXL 

That  the  District  Court  erred  in  not  ruling  upon  the 
objections  to  the  Findings  of  Fact  and  Conclusions  of  Law 
and  Final  Decree  presented  to  the  said  District  Court  on 
the  21st  day  of  January,  1947. 

XXIL 

That  the  District  Court  erred  in  entertaining  a  Motion 
for  a  Nonsuit  in  Admiralty. 

XXIIL 

That  the  District  Court  erred  in  granting  a  nonsuit  in 
this  matter. 

XXIV. 

That  the  District  Court  erred  in  not  decreeing  that 
libelant  was  entitled  to  recover  his  damages,  maintenance 
and  cure  from  both  respondents. 
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Statement  of  the  Case. 

The  facts  of  this  case,  insofar  as  they  appear  to  ap- 
pellees to  be  relevant  to  this  appeal,  are  as  follows: 

On  October  16,  1944,  at  Newport  Beach,  California, 
appellant  was  employed  as  a  seaman  and  fisherman  on  the 
Gas  Screw  "Atlas"  [Ap.  40,  41,  42,  80].  On  that  date, 
but  prior  to  the  employment  of  appellant,  appellee  Floyd 
Cope,  hereinafter  referred  to  as  "Cope,"  the  owner  of 
the  said  "Atlas,"  had  by  oral  agreement  effected  a  bare- 
boat charter  of  said  vessel  to  appellee  Arthur  Austin, 
hereinafter  referred  to  as  "Austin,"  under  the  terms 
of  which  the  exclusive  management,  use.  and  control 
of  the  vessel  in  every  respect  vested  in  Austin  [Ap.  78- 
81,  26-30,  35-36,  57].  Appellant  requested  employment 
from    Cope,    but   was    told    that    Austin   had   leased    the 
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vessel  and  appellant  would  have  to  ask  him  [Ap.  25,  77]. 
Cope  thereupon  introduced  appellant  to  Austin  and  Austin 
hired  him  [Ap.  77,  79-80].  Thereafter  on  October  18, 
1944,  an  explosion,  the  exact  cause  of  which  has  never 
been  explained,  occurred  on  the  vessel  as  a  result  of  which 
appellant  was  injured  [Ap.  45-49,  61-72,  82-89].  The 
time  said  explosion  occurred  the  vessel  was  taking  on 
gasoline  [Ap.  45-49,  61-72,  82-89].  The  gasoline  hose 
was  held  and  the  nozzle  controlling  the  flow  of  gasoline 
was  operated  by  appellant  [Ap.  65,  67-69].  Austin 
ordered  appellant  not  to  start  fueling  until  the  engines  had 
been  cut  off  [Ap.  83].  Appellant  nevertheless  proceeded 
to  fuel  the  vessel  [Ap.  65,  67-69].  Austin  was  out  of 
sight  when  this  occurred  [Ap.  83-84]. 

As  a  result  of  the  explosion  and  appellant's  consequent 
injuries,  appellant  suffered  amnesia  which,  according  to 
appellant's  medical  expert,  could  have  substantially  im- 
paired his  ability  to  remember  incidents  which  preceded 
the  explosion  [Ap.  50-52]. 

Prior  to  bringing  the  action  against  appellees  herein, 
appellant  brought  an  action  against  the  General  Petroleum 
Company  in  the  Superior  Court  of  the  State  of  California, 
in  and  for  the  County  of  Los  Angeles,  wherein  he  alleged 
that  the  injuries  he  suffered  were  caused  by  the  negligence 
of  the  General  Petroleum  Company  [Ap.  68-72]. 

Upon  the  evidence  presented  by  appellant  the  District 
Court  dismissed  the  libel  against  both  respondents  upon 
both  counts. 
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Argument. 

Appellees  in  reply  to  the  matters  set  forth  by  appellant 
in  his  opening  brief  believe  that  the  questions  before  this 
Honorable  Court  are  as  follows: 

I.  Is  libelant,  in  view  of  the  evidence,  entitled  to  re- 
cover from  Cope  for  maintenance  and  cure? 

II.  Is  libelant,  in  view  of  the  evidence,  entitled  to 
recover  from  Austin  for  maintenance  and  cure? 

III.  Has  libelant  established  a  case  under  the  Jones 
Act  (46  U.  S.  C.  A.  688)  for  recovery  of  damages 
against  Cope? 

IV.  Has  libelant  established  a  case  under  the  Jones 
Act  (46  U.  S.  C.  A.  688)  for  recovery  of  damages  against 
Austin? 

V.  Was  the  action  of  the  District  Court  in  decreeing 
a  dismissal  after  appellant  had  rested  proper? 

The  above  points  have  been  discussed  by  appellant  in  his 
opening  brief  together  with  a  reference  to  the  matter 
of  this  appeal  being  a  trial  de  novo  and  an  alleged  error 
of  the  District  Court  in  assuming  that  exceptions  in 
Admiralty  actions  are  saved  without  being  requested. 

The  latter  two  questions  can  be  disposed  of  briefly  at 
this  point,  the  other  matters  being  reserved  for  discus- 
sion under  appropriate  headings  hereafter. 

We  cannot  quarrel  with  the  proposition  that  this  appeal 
is  a  trial  dc  novo.  The  rule  is  well  established.  But  it  is 
equally   well   established    "that    findings    of    fact    reached 


upon  conflicting  testimony  and  based  upon  the  credibility 
of  witnesses  whom  the  District  Court  saw  and  heard 
will  not  be  reversed,  unless  error  is  clear," 

Benedict  on  Admiralty,  Vol.  4,  page  61,  et  seq., 

and  it  is  "elementary  that  weight  of  evidence  on  issue 
determined  by  trial  judge  is  not  to  be  reviewed." 

Barlow  v.  Pan-Atlantic  SS.  Co.,  101  F.  (2d)  697. 

As  to  appellant's  discussion  with  respect  to  the  District 
Court's  alleged  error  in  assuming  that  appellant's  excep- 
tions were  saved,  appellees  can  merely  state  that  such 
error,  if  any,  did  not  in  any  way  prejudice  appellant,  since 
appellees  have  not  and  are  not  taking  the  position  that 
appellant  has  waived  any  right  to  assert  the  error  of 
any  rulings  made  by  the  District  Court  upon  appellant's 
objections  to  any  evidence  introduced. 

I. 

The  Libelant  Is  Not  Entitled  to  Recover  Maintenance 
and  Cure  From  Cope  Because  Cope  Was  Not  His 
Employer. 

The  right  of  a  seaman  to  maintenance  and  cure  is 
regarded  as  being  a  right  which  springs  from  his  contract 
of  hire.  It  thus  depends  upon  the  existence  of  a  contract 
wherein  an  employee-employer  relationship  is  established. 
Where  this  relationship  does  not  exist  there  can  be  no 
recovery  for  maintenance  and  cure  by  the  injured  seaman. 

Hardin  v.  Gordon,  2  Mason  541,  11  Fed.  Cas.  480; 

Cortis  V.  Baltimore  Insular  Line  (1932),  28  U.  S. 
371. 


Where  the  true  owner  has  parted  completely  with  the 
management  and  control  of  the  vessel  as  by  a  bareboat 
charter,  the  charterer  becomes  the  owner  pro  hac  vice 
and  the  crew  members  become  employees  of  the  charterer 
and  not  of  the  original  owner  and  hence,  since  the  right 
to  maintenance  and  cure  stems  from  the  agreement  of 
employment,  the  employer  or  charterer  would  be  the  one 
to  whom  the  seaman  must  turn  for  relief. 

The  Carrier  Dove  (1899),  97  Fed.  Ill,  at  p.  112; 
Cromwell  v.  Slaney  (1933),  65  F.  (2d)  940. 

Appellant's  choice  of  authority  and  the  language  of 
his  argument  would  indicate  that  he  agrees  with  this 
principle  (App.  Br.  p.  6). 

Nor  can  liability  be  imputed  to  the  true  owner  because 
of  any  agency  principle  since  under  a  bareboat  charter 
the  master  of  a  vessel  is  not  regarded  as  the  agent  of 
the  owner  of  the  vessel  during  the  life  of  the  charter  party. 

Baccarat  v.  Mahoney  Co.    (1931),  4  Fed.   Supp. 
611; 

The  Duchess,  16  F.  (2d)  1003. 

A  review  of  the  evidence  will  show  that  the  District 
Court  was  correct  in  finding  that  there  was  complete 
demise  of  the  vessel  from  Cope  to  Austin  and  that  there 
was  no  contractual  relationship  between  Appellee  Cope 
and  Appellant  [Ap.  57,  77-82,  24-32,  35-36]. 

Under  such  circumstances  recovery  for  maintenance 
and  cure  could  not  be  had  against  Cope. 


II. 

Libelant  Is  Not  Entitled  to  Recover  Maintenance  and 
Cure  From  Either  Austin  or  Cope  Because  of 
Libelant's  Improper  Conduct. 

Although  a  seaman  may  not  be  barred  from  his  right 
to  recovery  of  maintenance  and  cure  because  of  his  con- 
tributory negligence,  recovery  will  not  be  allowed  to  him 
where  his  injury  was  caused  by  his  own  wilful  or  gross 
misconduct.  This  rule  is  as  ancient  as  the  rule  providing 
for  maintenance  and  cure  itself. 

"The  expenses  of  curing  himself  of  any  illness  or 
injury  occasioned  by  his  own  improper  conduct  are 
thrown  upon  the  seaman  by  the  Laws  of  Oleron, 
Art.  6." 

4  L.  R.  A.  (N.  S.),  p.  72; 

48  American  Jurisprudence,  p.   117. 

Wilful  disobedience  of  orders,  such  as  in  this  case, 
constitutes  such  misconduct  as  qualified  the  right  of  a 
seaman  to  maintenance  and  cure. 

The  City  of  Carlisle,  39  Fed.  807,  at  p.  813. 

We  submit  that  the  District  Court  properly  found  that 
the  actions  of  appellant  in  loading  gasoline  while  the 
engine  was  running  amounted  to  gross  misconduct  on  his 
part  particularly  in  view  of  the  fact  that  appellant  owned 
a  vessel  and  knew  of  the  extreme  danger  of  such  a  situa- 
tion [Ap.  65-67],  knew  where  the  controls  were  and  had 
ready  access  to  them  [Ap.  63],  and  in  wilful  disobedience 
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of  the  master's  specific  order  [Ap.  83]  recklessly  con- 
tinued his  course  of  conduct.  If  the  explosion  was  caused 
by  the  taking  on  of  the  gasoline  under  these  circum- 
stances, as  appellant  contends,  appellant  caused  it  and  no 
act  or  failure  to  act  on  the  part  of  appellees  contributed 
to  it. 

III. 
Libelant  Cannot  Recover  Damages  Under  the  Jones 
Act  Against  Cope  Until  He  Has  Established  an 
Employer-Employee  Relationship. 

"The  Jones  Act  and  the  Employers'  (Railway) 
Liability  Act  which  it  incorporates  by  reference  are 
specifically  drawn  to  give  rights  to  employees  against 
employers  and  against  no  others." 

Benedict  on  Admiralty,  Vol.  5,  p.  202; 

Eggleston  v.  Republic  Steel  Corp.   (1942),  47  F. 
Supp.  658. 

Where  a  vessel  has  been  chartered  and  the  true  owner 
has  parted  with  the  possession,  use,  control  and  operation 
of  the  vessel  the  seaman  does  not  have  his  cause  of  action 
under  the  Jones  Act  against  the  owner  although  he  may 
have  against  the  charterer. 

Baccarat  v.  Andrew  Mahoney  Co.    (1938),  4  F. 
Supp.  611 ; 

Gardiner  v.  Agwilines  (1939),  29  F.  Supp.  348. 

Appellees  have  reviewed  the  evidence  in  connection  with 
Point  I  supra  and  the  same  circumstances  apply  here. 


IV. 
Libelant  Cannot  Recover  Damages  Under  the  Jones 
Act  Either  Against  Austin  or  Cope  Because  No 
Negligence  on  the  Part  of  Appellees  Was  Proved. 

Unlike  an  action  for  maintenance  and  cure  the  "grava- 
men of  a  Jones  Act  suit  is  negligence." 

Benedict  on  Admiralty,  Vol.  1,  p.  50,  citing; 
The  Princess  Matoika,  (1925),  A.  M.  C.  1547; 
The  Cioca  (1925),  7  F.  (2d)  676; 
The  Rawleigh  Wainer  (1937),  88  F.  (2d)  298. 

There  is  nothing  in  the  record  to  show  how  the  ex- 
plosion occurred.  Much  evidence  was  produced  with  re- 
spect to  the  taking  on  of  gasoline  while  the  vessel's 
engine  was  in  operation  but  no  evidence  whatsoever  was 
brought  forth  which  showed  that  the  explosion  was  caused 
by  this.  Appellant  in  his  libel  specifically  set  forth  that 
the  taking  on  of  gasoline  with  the  engine  running  was  a 
negligent  act  on  the  part  of  appellees  and  his  position  in 
this  regard  is  reiterated  by  his  stipulation  [Ap.  97-98] 
that  this  is  the  only  did  complained  of.  The  record  shows 
absolutely  no  evidence  that  (1)  the  explosion  was  caused 
by  this  act  or  that  (2)  the  maintenance  of  the  running 
engine  was  a  negligent  act  on  the  part  of  appellees. 

Appellant  seeks  to  avoid  the  necessity  to  prove  negli- 
gence by  asserting  that  the  doctrine  of  res  ipsa  loquitur 
applies  (App.  Br.  p.  7). 
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Appellees  reply  to  this  assertion  by  stating  that  the 
doctrine  of  res  ipsa  loquitur  is  fundamentally  grounded 
on  the  principle  that  "the  defendant  in  charge  of  the 
instrumentality  which  causes  the  injury  either  knows  the 
cause  of  the  accident  or  has  the  best  opportunity  of  as- 
certaining it  and  that  plaintiff  has  no  such  knowledge." 

38  American  Jurisprudence,  p.  995. 

This  situation  does  not  apply  here  for  appellant  has 
asserted  in  his  libel  that  he  knew  what  caused  the  injury 
[Ap.  3-4,  97-98].  He  cannot  now  because  he  has  failed 
to  prove  his  assertion  cast  the  obligation  upon  appellees  to 
explain  what  happened.  If  he  shows  some  knowledge  of 
what  happened  the  reason  for  the  rule  ceases  and  cor- 
respondingly the  rule  ceases. 

Shaine,  ''Res  Ipsa  Loquitur,"  p.  483; 

Connor  v.  A.  T.  and  Santa  Fe.  Railway  Co.,  189 
Cal.  1. 

Appellees  further  submit  in  this  regard  that  in  order 
for  the  doctrine  of  res  ipsa  loquitur  to  apply,  it  must 
appear  that  the  instrumentality  which  produced  the  injury 
complained  of  was  at  the  time  of  the  injury  under  the 
exclusive  management  or  control  of  the  defendant  or  of 
his  agents  and  servants. 

38  American  Jurisprudence,  p.  996 ; 

Cruse  V.  Sabine  Transp.  Co.   (1937),  88  F.   (2d) 
298. 
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If,  as  appellant  seems  to  contend  the  injury  was  caused 
by  the  explosion  of  the  gasoline  while  the  engine  was 
running,  appellant  himself  had  exclusive  charge  of  the 
instrumentality  which  caused  the  injury,  to-wit,  the  flow- 
ing gasoline  [Ap.  46-49].  He  was  certainly  in  a  better 
position  than  appellees  to  know  the  cause  of  the  accident. 

The  Cruse  case  cited  siipra  was  similar  to  the  instant 
case  in  that  it  was  an  unexplained  explosion  case.  In 
that  case  the  court  refused  to  apply  the  doctrine  of  res 
ipsa  loquitur  and  made  the  significant  comment  that  the 
explosion  could  have  been  caused  by  a  spark  from  a  wrench 
in  the  hands  of  the  workman  disconnecting  the  gas  hose. 
We  call  the  court's  attention  to  the  fact  that  this  could 
very  well  have  happened  in  the  instant  case  since  appellant 
worked  with  a  wrench  near  the  gasoline  fumes  in  remov- 
ing the  gas  cap  from  the  tanks  [Ap.  65]. 

Appellees  further  contend  that  while  contributory  neg- 
ligence may  not  be  a  complete  defense  to  an  action  under 
the  Jones  Act,  nevertheless,  the  negligence  of  appellant 
prevents  the  application  of  the  doctrine  of  res  ipsa  loquitur. 
One  of  the  prerequisites  to  the  application  of  the  doctrine 
is  that  the  injury  occur  without  fault  of  the  injured  per- 
son. In  the  case  cited  by  appellant,  Jesionowski  v.  Boston 
&  M.  R.  R.  (1942),  67  Sup.  Ct.  403,  quoting  from  San 
Juan  Light  &  Transit  Co.  v.  Requence,  224  U.  S.  89, 
the  court  said:  "Where  a  thing  causes  injury  without 
fault  of  the  injured  person  (italics  ours)  etc."  the  doctrine 
of  res  ipsa  loquitur  applies. 
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In  this  case  it  certainly  cannot  be  contended  that  ap- 
pellant was  without  fault.  Appellees  submit  that  his  ac- 
tion in  loading  the  gasoline  while  the  motors  were  run- 
ning, when  he  had  had  experience  with  vessels  [Ap.  65- 
66],  amounted  to  wilful  misconduct  on  his  part,  par- 
ticularly when  the  same  was  done  contrary  to  the  orders 
of  Austin  [Ap.  83]. 

Appellant  has  gone  into  the  question  in  his  brief  that 
appellees,  because  of  the  circumstances,  did  not  supply  a 
safe  place  in  which  to  work,  that  is,  that  the  vessel  was 
unseaworthy.  This  contention  will  not  warrant  recovery 
unless  it  is  shown  first,  that  as  a  matter  of  fact  such  a 
situation  created  an  unsafe  place  to  work  or  rendered 
the  vessel  unseaworthy,  and,  second,  that  the  situation 
caused  the  explosion.  Neither  of  these  was  shown  by 
appellant  and  for  the  reasons  hereinbefore  given  he  cannot 
shift  the  burden  of  going  forward  with  the  evidence 
regarding  them  to  appellees  but  must  himself  prove  the 
allegation. 

In  this  regard  the  appellees  further  make  note  of  the 
fact  that  appellant  did  not  plead  unseaworthiness  but 
that  he  elected  to  proceed  on  negligence  [Ap.  3-47].  The 
Jones  Act  requires  an  election  of  remedies. 

Pac.  SS.  Co.  V.  Peterson  (1928),  278  U.  S.  130; 

and    appellant    having   elected    to    proceed    on    negligence 
should  not  be  permitted  now  to  urge  unseaworthiness. 
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V. 

The  District  Court  Did  Not  Err  in  Dismissing  the 
Libel  Against  Both  Austin  and  Cope. 

Appellant  in  his  brief  states  that  objections  were  raised 
to  proceeding  to  trial  on  the  cause  before  Austin  had  filed 
his  answer.  He  cites  pages  22  and  23  of  the  Apostles 
in  support  of  this.  A  perusal  of  these  pages  indicates 
that  no  objection  was  made  but  rather  that  appellant  de- 
clared that  he  was  ready  for  trial.  No  question  can  arise 
regarding  the  action  of  the  court  with  respect  to  Cope  and 
we  submit  for  the  reasons  hereinafter  set  forth,  that 
the  court  had  power  to  do  what  it  did  with  respect  to 
Austin. 

At  the  close  of  libelant's  case  respondent  moved  for 
a  "non-suit."  This  Honorable  Court  will  recognize,  how- 
ever, from  a  review  of  the  record  that  what  was  actually 
done  was  that  a  decree  of  dismissal  was  entered.  Libelant 
had  not  made  out  a  case  against  either  Cope  or  Austin 
by  his  proofs  and  since  it  was  not  incumbent  upon  respon- 
dents to  introduce  any  evidence,  and  since  their  story  was 
completely  told  when  they  were  called  by  libelant,  libelant 
was  in  no  way  prejudiced  by  the  court's  act.  No  useful 
purpose  could  have  been  served  by  forcing  a  later  hear- 
ing in  the  case  of  Austin  since  the  issue  with  respect  to 
negligence  and  the  burden  of  proving  the  same,  would  have 
been  the  same.  All  of  the  facts  with  respect  to  this 
were  represented  to  the  court  under  oath  and  by  all  of  the 
parties  who  could  possibly  know  the  facts.  All  parties 
involved  had  been  examined,  and  pursuant  to  the  facts 
as  developed  no  liability  was  found  to  exist. 

Admiralty  procedure  is  not  encumbered  with  the  tech- 
nical niceties  of  ordinary  civil  practice.    There  is  consider- 
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able    latitude    and    flexibility    permitted    and    exercised. 
Justice  is  promoted  by  this  approach. 

3  Benedict  on  Admiralty  110. 

No  injustice  or  prejudice  was  suffered  by  appellant. 
He  stated  that  he  was  prepared  for  trial,  put  on  all  of  the 
evidence  he  had,  and  the  court  found  that  the  same  was 
insufficient.  Appellant  could  not  have  required  either  of 
the  appellees  to  testify  or  put  on  a  case  except  in  the  man- 
ner in  which  they  did,  that  is,  under  Rule  43(b).  All  of 
the  facts  in  the  case  were  presented  before  the  court. 
Appellant  had  been  given  his  full  day  in  court  against  both 
Austin  and  Cope.  How  can  he  be  heard  to  now  complain 
of  the  fact  that  a  motion  was  improperly  named. 

Conclusion. 

Appellees  believe  that  the  District  Court  properly  dis- 
posed of  the  issues  involved  in  the  case  and  that  the 
decree  should  be  affirmed  in  every  respect. 

Respectfully  submitted, 

Stephenson,  Real  &  Karmelich, 
By  George  M.  Stephenson, 

Attorneys  for  Appellees. 


